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TAFT-HARTLEY ACT REVISIONS 


MONDAY, JANUARY 25, 1954 


Unirep States Senate, 
CoMMITTEE ON Lasor AND Pustic WELFARE, 


Washington, D.C. 


The committee met at 10 a. m., pursuant to call, in room 318 of the 
Senate Office Building, Senator H. Alexander Smith (chairman) 
presiding. 

Present: Senators Smith, Ives, Griswold, Purtell, Goldwater, 
Cooper, Upton, Murray, Hill, Neely, Lehman, and Kennedy. 

The CuArrman, The hearing will please come to order. 

This is a meeting of the full Committee on Labor and Public 
Welfare of the United States Senate, to consider the recommendations 
of the President for amendments to the Labor-Management Relations 
Act of 1947, otherwise known as the Taft-Hartley Act. 

In order to bring before the committee the scope of these hearings, 
I am inserting in the record at this point President Eisenhower’s mes- 
sage, dated January 1, 1954, covering the recommendations affecting 
labor-management relations. 

(The message is as follows:) 


[H. Doe. 291, 83d Cong., 2d sess.] 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING LEGISLATIVE 
RECOMMENDATIONS AFFECTING LABOR-MANAGEMENT RELATIONS 


To the Congress of the United States: 


I submit herewith for the consideration of the Congress a number of legisla- 
tive recommendations affecting labor-management relations. These recommenda- 
tions are in the interests both of working men and women, and our business 
and industrial community. In a broader sense, they are in the interests of all 
our people, whose prosperity is in so great a degree dependent on the existence 
of genuine mutual respect and good feeling between employers and employees. 

This field of legislation has had a long, contentious history. It has taken 
time for objective principles to emerge which can command mutual aceptance 
of the fundamentals which govern the complex labor-management relationship. 
Although the process is not and perhaps never will be complete, we have now 
achieved a measure of practical experience and emotional maturity in this 
field which, I do not doubt, is responsible for the relatively peaceful character 
of recent industrial relations. No drastic legislative innovations in this fleld 
are therefore desirable or required at this time. 

Federal labor-management legislation at best can provide only the framework 
in which free collective bargaining may be conducted. It should impose neither 
arbitrary restrictions nor heavyhandedness upon relationship in which good 
will and sympathetic understanding should be the predominant characteristics. 

The National Labor Relations Act—known as the Wagner Act and adopted 
in 1935 by bipartisan majorities—came into being because American working 
men and women needed the protection of law in order to guarantee them the 
free exercise of their right to organize into unions and to bargain collectively 
through representatives of their own choosing. As unions became strong, a 
need arose to protect the legitimate rights of employees and employers and to 
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protect the general public from the consequences of unresolved labor disputes 
that created emergencies endangering the health or safety of the Nation. To 
meet this need the Labor-Management Relations Act, 1947, commonly known as 
the Taft-Hartley Act, was adopted by bipartisan majorities. 

In enacting labor-management legislation, the Congress has always built upon 
the legislation which preceded it. We have never turned backward. The 
Labor-Management Relations Act, 1947, was no exception. It built upon the 
National Labor Relations Act, and not only reaffirmed but reinforced the right 
of working men and women to organize into unions and to bargain collectively 
with their employer. The protection of this right is firmly fixed in our law 
and should remain a permanent policy of our Government. 

The Labor-Management Relations Act, 1947, is sound legislation. Experience 
gained in the operation of the act, however, indicates that changes can be made 
to reinforce its basic objectives. 

In the area of employer-employee relations the injunction has always been a 
controversial process.. It is apparent, however, that where irreparable damage 
threatens, the restraining effect of an injunction is required in the interest 
of simple justice. Nevertheless, where a collective bargaining relationship 
exists, the issuance of an injunction often has the effect of making settlement 
of the dispute which led to the injunction more difficult. 

Therefore, I recommend that whenever an injunction is issued under the 
National Labor Relations Act where a collective bargaining relationship exists 
between the parties, the Federal Mediation and Conciliation Service shall im- 
panel a special local board to meet with the parties in an effort.to seek a settle- 
ment of their dispute. I further recommend that, in secondary boycott cases, 
the application for an injunction be discretionary. 

The prohibitions in the act against secondary boycotts are designed to pro- 
tect innocent third parties from being injured in labor disputes that are not 
their concern. The true secondary boycott is indefensible and must not be per- 
mitted. The act must not, however, prohibit legitimate concerted activities 
against other than innocent parties. TI recommend that the act be Clarified by 
making it explicit that concerted action against (1) an employer who is perform- 
ing “farmed out” work for the aceount of another employer whose employees are 
on strike or (2) an employer on a construction project who, together with other 
employers, is engaged in work on the site of the project, will not be treated as 
a secondary boycott. 

As the act is now written, employees who are engaged in an economic strike 
are prohibited from voting in representation elections. In order to make it im- 
possible for an employer to use this provision to destroy a union of his employees, 
I recommend that, in the event of an economic strike, the National Labor Re- 
lations Board be prohibited from considering a petition on the part of the em- 
ployer which challenges the representation rights of the striking union, I 
further recommend that for a period of 4 months after the commencement of 
the strike, the Board be prohibited from considering a petition on the part of any 
other union which claims to represent the employees. The prohibition against 
considering a petition by the employer should continue as long as the strike 
continues ; provided, however, that a reasonable limit of time, which I suggest be 
1 year, be stipulated. 

The act has been interpreted to mean that even though a collective bargaining 
contract is in force, either party may insist that the contract be reopened for 
the purpose of bargaining about matters that were not the subject of negotiations 
when the contract was made. Thus stabilization of the relationship between 
the parties for the period of the contract can be completely frustrated. I 
recommend that the law be amended so as to protect both parties to a valid 
collective bargaining agreement from being required to negotiate during its term 
unless the contract so authorizes or both parties mutually consent. 

The national emergency provisions of the act are essential to the protection of 
the national health and safety. As the act is now written, the board of inquiry 
established to inquire into the facts of the dispute causing the emergency must 
report the facts to the President without recommendations. In order that the 
President may have the authority to require the board’s recommendations, I 
recommend that after he has received and made available to the public the last 
report of the board of inquiry (if the dispute has not then been settled), he be 
empowered to reconvene the board and direct it to make recommendations to 
him for settlement of the dispute. Although the recommendations of the board 
would not be binding upon the parties, yet there is real value in obtaining the 
recommendations of informed and impartial men for the settlement of a dispute 
which imperils the national health and safety. 
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Employees engaged in the construction, amusement, and maritime industries 
have unique problems because their employment is usually casual, temporary, 
or intermittent. [recommend that in these industries the employer be permitted 
to enter into a prehire contract with a union under which the union will be 
treated initially as the employees’ representative for collective bargaining. I 
also recommend that in these industries the empioyer and the union be permitted 
to make a union-shop contract under which an employee, within 7 days after 
the beginning of his employment, shall become a member of the union. 

Under the act as presently written, both unions and employers are made re- 
sponsible for the actions of their agents. In order to make it clear that a 
union cannot be held responsible for an act of an individual member solely be- 
cause of his membership in the union, I recommend that the act be amended to 
make the traditional common law rules of agency applicable. 

The act presently provides that the facilities of the National Labor Relations 
foard are available only to those unions whose officials execute affidavits dis- 
claiming membership in Communist organizations. The Communist disclaimer 
provisions are not presently applicable to employers. I recommend that they 
be made applicable. Specific proposals for legislation dealing with Conimunist 
infiltration generally are now under study. If such legislation is enacted, making 
the Communist disclaimer provisions of the act unnecessary, I then will recom- 
mend that they be entirely eliminated. 

The right of free speech is fundamental. Congress should make clear that 
the right of free speech, as now defined in the act, applies equally to labor and 
management in every aspect of their relationship. 

The act presently prohibits an employer from making payment to a union to 
assist in the financing of union welfare funds unless the fund meets certain 
standards. These standards are not adequate to protect and conserve these 
funds that are held in trust for the welfare of individual union members. It is 
my recommendation that Congress initiate a thorough study of welfare and 
pension funds covered by collective-bargaining agreements, with a view of enact- 
ing such legislation as will protect and conserve these funds for the millions of 
working men and women who are the beneficiaries. 

The act should make clear that the several States and Territories, when con- 
fronted with emergencies endangering the health or safety of their citizens, are 
not, through any conflict with the Federal law, actual or implied, deprived of the 
right to deal with such emergencies. The need for clarification of jurisdiction 
between the Federal and the State and Territorial governments in the labor- 
management field has lately been emphasized by the broad implications of the 
most recent decision of the Supreme Court dealing with this subject. The De- 
partment and agency heads concerned are, at my request, presently examining 
the various areas in which conflicts of jurisdiction occur. When such examina- 
tion is completed, I shall make my recommendations to the Congress for cor- 
rective legislation, 

In the employer-employee relationship there is nothing which so vitally affects 
the individual employee as the loss of his pay when he is called on strike. In 
such an important decision he should have an opportunity to express his free 
choice by secret ballot held under Government auspices. 

There are two other changes in the law that | recommend. The authorization 
which an individual employee gives to his employer for the checkoff of the 
employee’s union dues should be made valid until the termination of the collec- 
tive-bargaining contract which provides for such checkoff, unless the employee 
sooner revokes such authorization. The provisions of the act which require 
reports from unions concerning their organization and finances should be sim- 
plified so as to eliminate duplication in the information required by such reports. 

I hope that the foregoing changes will be enacted by Congress promptly, for 
they will more firmly establish the basic principles of the law. The appropriate 
eommittees of the Congress will, I am certain, wish to keep the law under con- 
tinuous study and in the light of experience under it propose further amend- 
ments to implement its objectives and constantly improve its administration. 

Government should continue to search diligently for sound measures to imnrove 
the lot of the working man and woman, mindful that conditions and standards 
of employment change as the products, habits, and needs of men and women 
change. It will be continually a challenge to Government to sense the aspirations 
of the working people of our country, that all may have the opportunity to fairly 
share in the results of the productive genius of our time, from which comes the 
material blessings of the present and a greater promise for the future. 

Dwicnt D. HisENHOWER. 

THe Wuite House, 

January 11, 1954. 
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The Cuarrman. I am also inserting in the record at this point a 
statement I made as chairman of our committee at the time that I in- 
troduced the bill to amend the Labor-Management Relations Act of 
1947, which embodies in legislative form the President’s recommenda- 
tions. In my statement I included a brief summary of the bill pre- 
pared by the staff of the committee. 

(The statement is as follows:) 


STATEMENT OF SENATOR H. ALEXANDER SMITH ACCOMPANYING THE INTRODUCTION 
OF THE BILL AMENDING THE NATIONAL LaBor RELATIONS AcT oF 1947 


I send to the desk for appropriate reference a bill to amend the National Labor 
Relations Act of 1947 (the Taft-Hartley Act). This bill incorporates in legis- 
lation the recommendations of the President to amend the act. I have intro- 
duced this bill as chairman of the Committee on Labor and Public Welfare after 
cousultation with the Secretary of Labor in order that what might be called 
the administration bill may be immediately before our committee, 

It should be noted that in the President’s message he suggests that certain 
areas in national labor relations should be further studied to the end that addi- 
tional legislation can be presented. I recognize also, of course, that there may 
be other areas of controversy that the members of the committee, or other mem- 
bers of the Senate will bring to our attention and that other proposals in the 
way of amendments may be introduced, I can assure the Senate that any such 
suggestions will be given our careful consideration. 

It is my purpose to request the committee to consider the President’s recom- 
mendations immediately and it is my hope that the bill which I am introducing 
today may be passed promptly and without waiting for the results of the studies 
in these other areas. 

I have had prepared by the staff of the committee a brief summary of the 
bill incorporating the President’s recommendations which is appended hereto. 


SUMMARY OF THE BILL INCORPORATING THE PRESIDENT’S RECOMMENDATIONS FOR 
AMENDMENT TO THE TAFT-HARTLEY ACT 
Agency 
It enacts the common law rule of “agency” and relieves unions of responsi- 
bility for acts of their members based on membership alone. 


Secondary boycotts 

It eases the ban on secondary boycotts by permitting the unions to bring 
pressure on secondary employers who are working on materials “farmed out” 
by a struck employer and on secondary employers who are jointly engaged in 
performing work on a construction project with the primary employer. 

It requires the National Labor Relations Board to give priority in its investi- 
gations of unfair labor practice charges in cases involving secondary boycotts. 


Free speech 

It extends the guaranty of free speech to representation cases as well as 
unfair labor practices cases. 
Stability of bargaining agreements 


It strengthens the stability of collective bargaining relationships by relieving 
the parties thereto of the obligation to bargain on the terms and conditions of 
employment during the life of a valid collective bargaining agreement. 


Casual, intermittent or temporary employments 


It permits employers and unions in industries in which employment is casual, 
intermittent or temporary, more particularly construction, maritime and enter- 
tainment industries, to enter into prehire collective bargaining agreements which 
require membership in the union within 7 rather than within 30 days. 


Secret ballot 


It gives to employees involved in a strike, a voice through a secret ballot, 
in determining whether they wish the strike to continue. 


Economic strikers 
It imposes a ban on the holding of representation elections requested by a 
rival union during the first four months of a strike called by the incumbent 
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union and imposes a similar ban against the holding of such elections requested 
by the employer for the duration of the strike or during the first year of the 
strike, whichever is shorter. 
Filing of union information 

It simplifies and eliminates duplication in the requirement that unions file 
organizational information with the Department of Labor. 


Non-Communist affidavits 
It requires employers as well as unions to file non-Communist affidavits. 


Injunctions 
It eliminates mandatory injunctions in connection with secondary boycotts 
but retains the discretionary injunction with respect to all unfair labor practices. 
It provides for the intervention of the Federal Mediation Service through a 
panel of local citizens to bring about a voluntary settlement of the dispute in 
cases where a discretionary injunction has been obtained. 


Federal and State jurisdiction 


It authorizes the States and Territories to protect the health or safety of 
their inhabitants in emergencies resulting from labor disputes. 


National emergencies 
It amends the “national emergency” provisions of the law to give the President 
discretion to require the Board of Inquiry to make recommendations for the 


settlement of the dispute which recommendations shall not be binding on the 
parties to the dispute. 


Checkoff of dues 


It permits the checkoif of union dues to run until revoked in writing by the 
employee. 


The Cuarmman. Iam also inserting in the record the bill, S. 2650, as 
introduced by me for the committee, and which may be called for the 
purposes of these hearings the administration bill. 

(The bill is as follows :) 


{S. 2650, 83d Cong., 2d sess.] 
A BILL To amend the Labor Management Relations Act, 1947, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Section 2 (13) of such Act is amended to read as follows: 

“(13) In determining whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the common law 
rules relating to agency shall be applicable: Provided, That no labor organization 
shall be held responsible for the acts of any individual member thereof solely on 
the ground of such membership.” 

(b) Section 8 (b) (4) (A) of such Act is amended to read as follows: 

“(A) forcing or requiring any employer or self-employed person to join 
any labor or employer organization or any employer or other person (herein 
called secondary employer) to cease using, selling, handling, transporting, 
or otherwise dealing in the products of any other producer, processor, or 
manufacturer, or to cease doing business with any other person (herein 
called primary employer )— 

“(i) unless the employees of the primary employer are engaged in a 
strike which— 

“(a) is ratified or approved by a representative of such employees 
whom the primary employer recognized when the strike began or 
is required to recognize under an outstanding order or certification 
under this Act, and no petition for certification of another labor or- 
ganization is pending; 

“(b) is not unlawful under this Act; and 

“(¢e) does not violate the terms of any existing collective bargain- 
ing agreement; and— 
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“(ii) unless— 

“(a) the secondary employer has contracted or agreed with the 
primary employer (i) to perform work which the employees of the 
primary employer who are engaged in such strike normally would 
perform, or (ii) for the account of the primary employer, to render 
services that such employees would normally perform ; or 

“(b) the secondary employer is in the construction industry and 
is jointly engaged at the site of the work with the primary employer, 
who is in such industry, in constructing, altering, painting, or re- 
pairing a building or other structure ;” 

(c) Section 8 (c) of such Act is amended by striking out the period at the 
end thereof and adding the following language: “nor shall it be the basis for 
setting aside an election conducted under section 9.” 

(d) Section 8 (d) of such Act is amended by striking out all of the language 
after the colon at the end of paragraph “(4)” of said section and in lieu thereof, 
inserting the following: 

“The duties imposed upon employers, employees, and labor organizations by 
paragraphs (2), (3), and (4) shall become inapplicable upon an intervening 
certification of the Board under which the labor organization or individual, which 
is a party to the contract, has been superseded as or ceased to be the representative 
of the employees subject to the provisions of section 9 (a), and the duties so 
imposed shall not be construed as requiring either party to a contract for a fixed 
period to discuss or agree to any modification of the terms and conditions of em- 
ployment, whether or not embodied in such contract, prior to the expiration of 
such period, unless the contract contains reopening provisions for modification of 
such terms and conditions of employment prior to the expiration date of such 
period. Any employee who engages in a strike within the sixty-day period speci- 
fied in this subsection shall lose his status as an employee of the employer engaged 
in the particular labor dispute, for the purposes of sections 8, 9, and 10 of this 
Act, as amended, but such loss of status for such employee shall terminate if and 
when he is reemployed by such employer.” 

(e) Section 8 of such Act is amended by adding thereto the following new 
subsections : 

“(e) It shall not be an unfair labor practice under subsections (a) and (b) 
of this section for an employer primarily engaged in the construction, maritime 
or entertainment industries, or in any other industry or section of an industry 
in which the Board finds employment to be casual, intermittent, or temporary in 
nature and in which the average period of continuous employment therein with 
any single employer is less than thirty days, to make an agreement covering 
employees engaged (or who upon their employment will be engaged) in construc- 
tion, maritime or entertainment work or in such casual, intermittent, or tempo- 
rary employment, with a labor organization (not established, maintained, or 
assisted by any action defined in section 8 (a) of this Act as an unfair labor prac- 
tice and which at the time the agreement was executed or within the preceding 
twelve months has received from the Board a notice that it has complied with 
the requirements imposed by section 9 (f), (g) and (h)), solely because (1) the 
majority status of such labor organization has not been established under the 
provisions of section 9 of this Act prior to the making of such agreement, and (2) 
such agreement requires, as a condition of employment, membership in such 
organization after the seventh day following the beginning of such employment 
or the effective date of the agreement whichever is the later: Provided, That 
nothing herein shall set aside the final proviso to section 8 (a) (3) of this Act: 
Provided further, That agreements made pursuant to this subsection shall in all 
other respects be subject to the provisions of section 9 of this Act: Provided 
further, That agreements made pursuant to this subsection shall not constitute a 
bar to petitions filed pursuant to section 9 (c) or 9 (e). 

“(f) Any labor organization (as defined in sec. 2 (5)) calling a strike or work 
stoppage shall notify the Board thereof upon the commencement of such strike 
or work stoppage. Upon receipt of such notification the Board shall direct the 
taking of a secret ballot among the employees in the collective bargaining units 
in which such strike or work stoppage occurs, on the question of whether they 
wish to continue the strike or work stoppage. Such balloting may be conducted 
by mail or by any means or at any place deemed appropriate by the Board. Un- 
less a majority of the employees eligible to vote cast their ballots in favor of 
a continuance thereof, such strike or work stoppage shall cease to be a pro- 
tected, concerted activity within the meaning of this Act.” 
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(f) Section 9 (a) is amended by inserting immediately after the comma fol- 
lowing the word “purposes” where it first appears in said section the following 
language: “or labor organizations which are parties to agreements entered into 
pursuant to section 8 (e) of this Act,”. 

(z) Seetion 9 (ec) (3) is amended to read as follows: 

“(3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period a valid election shall have 
been held. Employees on strike who are not entitled to reinstatement shall 
not be eligible to vote: Provided, That in any lawful strike in which recognition 
was not an issue when the strike began, no petition for an election filed by 
an employer pursuant to section 9 (c) (1) (B) shall be entertained prior to 
the termination of such strike or the expiration of one year from the commence- 
ment of such strike, whichever occurs sooner, nor shall any petition for an elec- 
tion filed by a labor organization other than the labor organization which called 
the strike be entertained for a period of four months after the commencement 
of such strike. In any election where none of the choices on the ballot receives 
a majority, a run-off shall be conducted, the ballot providing for a selection 
between the two choices receiving the largest and second largest number of 
valid votes cast in the election.” 

(h) Section 9 (e) (1) of such Act is amended by inserting following the words 
“section 8 (a) (8)” the words “or 8 (e).” 

(i) Section 9 (f) (A) of such Act is amended by striking out all of the sub- 
section numbered (6). 

(j) Section 9 (h) of such Act is amended by redesignating said section as 
“(h) (1)” and adding a new subsection “(2)” thereto as follows: 

““(2) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by an employer 
under subsection (c) of this section, and no complaint shall be issued pursuant 
to a charge made by an employer under subsection (b) of section 10, unless there 
is on file with the Board an affidavit executed contemporaneously or within the 
preceding twelve-month period by such employer, its officers if it is a corpora- 
tion, that he is not a member of the Communist Party or affiliated with such 
party, and that he does not believe in, and is not a member of or does not support 
any organization that believes in or teaches, the overthrow of the United States 
Government by force or by any illegal or unconstitutional methods. The pro- 
visions of section 1001 of title 18 of the United States Code shall be applicable 
in respect to such affidavits.” 

(k) Section 10 (b) is amended by inserting immediately before the period 
at the end thereof, the following: “: Provided further, That whenever it is 
charged that any person has engaged in an unfair labor practice within the mean- 
ing of paragraph (4) (A), (B), or (C) of section 8 (b), the preliminary investi- 
gation of such charge shall be made forthwith and given priority over all 
other cases except cases of like character in the office where it is filed or to 
which it is referred.” 

(1) Section 10 (j) of such Act is amended by inserting immediately before 
the period at the end thereof, the following: “: Provided, That where such tem- 
porary relief or restraining order is granted by the court in any case involving a 
labor dispute between an employer and a labor organization which the employer 
recognized when such temporary relief or restraining order was granted or was 
required to recognize under an outstanding order or cetification of the Board, 
the Director of the Federal Mediation and Conciliation Service is directed, if 
such labor dispute has not been settled, immediately to appoint a board composed 
of citizens of the locality in which the dispute exists, to meet with the parties 
to such dispute and seek a settlement thereof”. 

(m)Such Act is amended by striking out all of section 10 (1). 

(n) Seetion 14 of such Act is amended by adding thereto a new subsection 
“(e)” as follows: 

“(e) Nothing in this Act shall be construed to nullify the power of any State 
or Territory to protect the health or safety of the people of such State or Terri- 
tory during emergencies resulting from labor disputes.” 

(o) Section 209 (b) of title IIT of the Labor Management Relations Act, 1947, 
is amended by striking out the words “sixty-day period” and in lieu thereof 
inserting the words “forty-day period”. 

(p) Section 209 of title II of the Labor Management Relations Act, 1947, is 
amended by adding thereto the following new subsection “(c)”: 

“(c) Upon the certification of the results of such ballot the President, unless 
the dispute has been settled, shall have authority to reconvene the board of 
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inquiry which has previously reported with respect to the dispute and direct 
such board to make recommendations for the settlement of the dispute, but 
neither party to the dispute shall be under any duty to accept, in whole or in 
part, any recommendations for settlement made by such board of inquiry.” 

(q) Section 210 of title II of the Labor Management Relations Act, 1947, is 
amended by inserting after the word “Upon” where it first appears, the words 
“the twentieth day following”. 

(r) Seetion 301 (e) of title III of the Labor Management Relations Act, 
1947, is amended to read as follows: 

“(e) In determining whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the common law 
rules relating to agency shall be applicable: Provided, That no labor organiza- 
tion shall be held responsible for the acts of individual members thereof solely 
on the ground of such membership.” 

(s) Section 302 (c) of the Labor Management Relations Act, 1947, is amended 
by striking out everything between “(4)” and “(5)” therein and inserting in 
lieu thereof the following: “‘with respect to money deducted from the wages 
of employees in payment of membership dues in a labor organization: Provided, 
That the employer has received from each employee on whose account such de- 
ductions are made, a written assignment which shall be valid until revoked in 
writing ; or”. 

(t) Strike out all of subsection (a) of section 303 of title III of the Labor 
Management Relations Act, 1947, and in lieu thereof insert the following: 

“(a) It shall be unlawful for the purposes of this section only, in an industry 
affecting commerce, for any labor organization to engage in any activity or 
conduct defined as an unfair labor practice in section 8 (b) (4) of the National 
Labor Relations Act, as amended. Nothing contained in this subsection shall 
be construed to make unlawful a refusal by any individual employee to enter 
upon the premises of any employer (other than his own employer), if the 
employees of such employer are engaged in a strike ratified or approved by a 
representative of such employees whom such employer is required to recognize 
under the National Labor Relations Act, as amended.” 

(u) Title LV of the Labor-Management Relations Act, 1947, is hereby repealed ; 
title V of such Act is redesignated as title IV, and sections 501, 502, and 503 are 
redesignated as sections 401, 402, and 403, respectively. 

(v) The amendments made by this Act shall take effect sixty days after the 
date of its enactment. 

The Cuarrman. In the Ist session of the 83d Congress, beginning 
Tuesday, March 24, 1953, this committee held extensive hearings last- 
ing over several weeks at which we heard many witnesses. The testi- 
mony covered, with 1 or 2 exceptions, all of the recommendations made 
by the President in his message of this year. 

We feel, therefore, that it would be repetitious to have extensive 
additional hearings to cover these wupetsant issues, and that is why 
we have suggested the period of 2 weeks should be ample to cover the 
points not covered by the previous testimony. 

These hearings are specifically limited to the President’s recommen- 
dations. 

As I stated when I introduced this administration bill, and I quote 
from my statement at that time, it should be noted that in the Presi- 
dent’s message he suggests that certain areas in national labor rela- 
tions should be further studied to the end that additional legislation 

can be prepared. 

I recognize, also of course, there may be other areas of controvers 
that the members of the committee or other members of the Senate will 
bring to our attention, and other proposals in the way of amend- 
ments may be introduced. I want to assure you that any such sug- 
gestions will be given our careful consideration. However, these 
other and additional matters are not within the scope of these par- 
ticular hearings. 
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It is the committee’s purpose to consider the President’s recom- 
mendations immediately, and it is our hope that this bill before us 
may be passed promptly with such amendments as the committee 
R may deem wise, and without waiting for the results of studies in 
these other areas. 

Testimony, therefore, which we are seeking to obtain with these 
present hearings will be looked upon as supplementary to the testi- 
mony taken by us in the 1st session of the 83d Congress, and as far as 
: possible we do not want it to be repetitious. We are simply looking 
for testimony to guide us in the promptest possible action on the 
various amendments recommended to us by the President. 

In opening the hearings on the Taft-Hartley Act provisions in the 
last session, I made a brief statement to which I will refer again as 
we open these supplementary hearings today. That statement ap- 
pears beginning on page 21 of the hearings Leld during the last session, 
and runs to the middle of page 22. I will give just a few paragraphs 
here and I want to emphasize again, to reflect as I see it, and I think 
the committee sees it, the spirit of what we are trying to do. 


apa 


The committee, under the present organization of the Senate, is composed of 
7 Republicans and 6 Democrats. At the outset of these hearings I want to make 
it clear that the committee is approaching the problems presented to it objec- 
tively, without prejudice for or against either management or labor, and that 
as far as possible it desires to avoid any partisan division. Our purpose is to 
develop our labor-relations laws in a way that will build stronger ties between 
management and labor and contribute to industrial peace. 

We meet at a time of urgent emergency. One-third of the human race lives 
under the iron dictatorship of men who would like to see the United States 
destroyed. In their world there is no free labor, there is no free enterprise. 

The strength and statesmanship of America is the main bulwark of liberty 
against the tide that would sweep us into servitude. Both our strength and 
sound statesmanship depend on our unity. 

That is the cornerstone of America’s material strength. Teamwork between 
management and labor is a national necessity if we are to survive. Legislation 
cannot create that unity, but it can help to remove the roadblocks. 

All of us as Americans, management and labor, the press, and our Labor 
Committees of the Senate and House can by our sense of urgency and recoguition 
of our need help to create a climate of understanding. There will, of course, be 
differences of opinion, but there need not be any division of purpose. If we aim 
for what is right and just and what is in the best interests of the American 
people, then these hearings which we are about to hold can make a striking 
contribution to the strength and statesmanship of our country. 

We are eager to demonstrate to the present disordered world in which we are 
living that in a truly democratic country internal differences can be settled be- 
tween parties themselves with a minimum of Government interference or 
regulation. 

Except for providing orderly procedures in the handling of these problems 
through free collective bargaining, the Government should not actively partici- 
pate unless and until the safety and welfare of all of our people are affected. 

At the outset of our hearings it is our purpose to have the record show briefly 
the origin of the Taft-Hartley law, its purpose, and the scope of its intended 
operation. 


That ends the quotation from my introductory remarks last year 
and I might add that at that time we had the privilege of hearing from 
our beloved former colleague, Senator Taft, who gave us an outline 
from his experience of the origin of the so-called Taft-Hartley Act. 
In addition, Mr. Thomas Shroyer, who had been the counsel for the 

committee when Senator Taft was chairman, gave us a further analy- 
sis of the Taft-Hartley Act. 
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Now, this morning in these supplementary hearings, we have the 
honor to have as our first witness the Honorable James P. Mitchell, 
Secretary of Labor in President Eisenhower’s cabinet. Secretary 
Mitchell will present to us in opening these hearings, the administra- 
tion’s recommendations and will be prepared to answer the questions 
from members of the committee with regard to these recommendations. 

Secretary Mitchell, we all welcome you and thank you for coming, 
and ask you to go ahead in your own way and give us your testimony 
as to your approach to this important matter of the amendments to the 
Taft-Hartley Act, as recommended by President Eisenhower. 


STATEMENT OF JAMES P. MITCHELL, SECRETARY OF LABOR 


Secretary Mrrcenevi. Thank you, Mr. Chairman. Mr. Chairman 
and gentlemen of the committee, 1 am grateful for the opportunity to 
appear before this committee to present my views on the President’s 
recommendations for changes in the Labor Management Relations 
Act and on Senate bill 2650, 

Before commenting specifically on these matters, however, I feel 
that it is necessary here to consider some of the broader aspects of 
labor-management relations; matters which have far greater signifi- 
cance to our national welfare than any legislation relating to them. 
In my view, the proper role of Government is limited to the prevention 
of policies and activities which tend to impede the achievement of 
good industrial relations. In the emotional outbursts which charac- 
terize public debate on industrial relations legislation we have, I think, 
sometimes lost sight of our basic objective. 

National labor legislation can but provide a framework within 
which the parties may, with proper restrictions, engage freely in the 
give and take of collective bargaining. Such legislation must, how- 
ever, be written and administered fairly and impartially with fore- 
knowledge of its proper function and with two basic ends in view: 
First, to protect the general public, the parties to the collective bar- 
gaining relationship and the individual worker against the abuse of 
power in the hands of either management or labor; second, to clarify 
beyond doubt the complete impartiality of the Government in the 
negotiations and thus encourage both sides to approach the bargain- 
ing table in a spirit of friendliness, equality, and cooperation, without 
the atmosphere of suspicion that either side will be able successfully 
to enlist the aid of the Government in support of its position and thus 
gain undue and unfair advantage. 

In short, we must place the so-called Taft-Hartley Act in its proper 
perspective and realize that its importance in achieving the ends our 
Government should properly seek in this area of national policy has, 
in my opinion, in the past been largely overemphasized. 

I am convinced that the ultimate and legitimate end of all govern- 
mental policy should be to serve the welfare of all our people. In 
the area of labor-management relations this purpose can be most fully 
achieved by the attainment of industrial peace. In this undertaking, 
Federal legislation can perform a useful but limited service. The 
Government can and should, however, encourage sound industrial re- 
lations by educational, promotional, and research activities which 
would emphasize the problems to be resolved rather than partisan 
principles to be sustained and would thus foster a more mature 
approach. 
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The key to industrial peace is the creation of good industrial rela- 
tions. ‘True industrial peace can never be attained until the human 
problems of adjusting personnel and personal differences at the plant 
level are met and overcome. 

Good employer-employee relations can be developed only when the 
parties sit down at the bargaining table properly disposed toward one 
another. The possibility of peaceful settlement of disputes will then 
be proportionate to the skill and ability of the parties, the fairness of 
their approach and the degree of their mutual determination to ac- 
commodate conflicting views. 

Industrial relations will improve and the interests of the American 
people will be served as employers and unions learn to live with one 
another, to respect one another, to operate in an atmosphere of mutual 
trust, and to accept in full the inherent responsibilities which leader- 
ship casts upon them. Maturity in the field of industrial relations 
should bring to both employer and union the realization that the de- 
sire of the individual w orkingman for an harmonious and satisfactory 
working environment and decent wages must be understood and satis- 
fied by the employer where there is no union and by the employer and 
the union where there is a union. 

No magic formula can achieve this relationship. Voluntary co- 
operation at the working level, at the plant level, can promote sound 
labor-management relations and achieve industrial peace. It would 
be helpful if this could be done without Government intervention. I 
see no present prospect, however, for the Government to withdraw 
entirely from these affairs. I am confident that the area in which 
legislation is needed will diminish as we grow in maturity in our in- 
dustrial relations. 

With your permission, gentlemen, I would like to turn now to 
specific comments on the President’s recommendations which I be- 
lieve to be constructive and sound. 

The CHarmman. Mr. Secretary, in making these comments, would 
you prefer to give your whole statement first or would you like to be 
questioned after the 1 respective comments on these different points ¢ 

Secretary Mrrcnexu. I think I would abide by the committee’s de- 
cision, Mr. Chairman. Possibly, it might be well to put the rest of the 
statement into the record or, as you suggest, perhaps I can talk about 
one specific recommendation and have some questioning on that. That 
is perfectly all right with me. 

The Cuamrman, It just occurs to me in order to get the whole thing 
for the record, it might be better for you to present 3 your whole state- 
ment. and then I will ask each member of the committee to question 
you as they see fit. Then, we will not be in danger of running over 
without getting the whole thing covered, We are limited because 
the Senate is in session at 12 o’clock and we only have 2 hours for 
this entire presentation and it is a large field to cover. 

Secretary Mircne... I believe I, can cover the rest of it in a com- 
paratively short time. 

With regard to health and welfare funds, S. 2650 cannot at this 
time deal with the President’s recommendation concerning welfare 
and pension plans because this is an area requiring further study. I 

want to emphasize that private welfare plans designed to provide for 
the needs of workers should be encouraged. It is important to the 
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interests of the worker, the employer, and the union that these plans 
be honestly and competently administered. I would like also to 
emphasize the need for an extensive study and quick action to get at 
this problem. Millions of workers have increasingly large sums of 
money held in trust for them under these welfare and pensions plans. 
It constitutes a substantial part of the insurance that we have. Unlike 
other insurance plans these funds are not adequately supervised by 
Government agencies. Workers and unions both would, I believe, 
welcome the kind of protections available through Government super- 
vision for other forms of insurance. Periodic examination by appro- 
priate Government agencies having jurisdiction would go a long way 
toward the assurance of protection that is desirable in this, or any 
other, form of insurance. 
AGENCY 


Sections 2 (13) and 301 (3) provide that in determining whether 
any person is acting as the agent of another so as to make that other 
person responsible, the question whether specific acts were authorized 
or ratified is not controlling. These sections can be construed, it has 
been contended, as imputing the acts of members of unions to the 
unions solely because of such membership. It is pointed out, in this 
connection, that unions are not in a position to exercise the control 
over the acts of individual members that an employer can exercise over 
the acts of his agents. 

To prevent any inequities in this respect between the positions of 
unions and employers, the act should be amended to make the common- 
law rules of agency applicable, for the purposes of the act, to both 
employers and unions. Under these rules in order to impute re- 
sponsibility to the principal, the agent must be acting within the scope 
of his actual or apparent authority. §S. 2650 so provides and further 
specifically provides “that no labor organization shall be held re- 
sponsible for the acts of any individual member thereof solely on the 
ground of such membership.” 


SECONDARY BOYCOTTS 


The President has recommended several clarifying amendments to 
the “secondary boycott” provisions of the act to prevent their use 
to inhibit union activities which do not extend the area of the dispute 
or result in injury to innocent and neutral parties. 

The protection of both employers and workers from the effects of 

labor disputes to which they are not parties should not be relaxed. It 
should be made clear, however, that this protection is not available to 
those who are not true neutrals. The employer who undertakes to 
verform work which is “farmed out” to him by another employer 
vecause the latter’s works are on strike becomes, in effect, a partici- 
pant in the dispute. Union concerted activities to require him to 
cease performing such work should not be placed in the category of 
a secondary boycott and prohibited. The President has recommended 
that the act be amended to make this clear. The amendment of sec- 
tion 8 (b) (4) (A) provided in S. 2650 will have this effect. 

The President’s second recommendation is for further clarification 
of section 8 (b) (4) (A) so that concerted activity against an employer 
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on a construction project will not be considered as a secondary boy- 
cott because of its effects upon other employers on the same construc- 
tion project. The theory underlying this recommendation is that all 
contractors on the project are engaged in a common undertaking at the 
site of the project and should be recognized as one integrated unit for 
the purpose of the “secondary boycott” provisions. For this reason, 
the committee may wish to consider whether the conditions which are 
specified in the bill, that is S. 2650, as conditions precedent to the 
exemption of concerted activities from the prohibitions against sec- 
ondary boycotts are properly applied in the case of a construction 
project. 
FREE SPEECH 


The “free speech” section of the act, as the President has said, 
should be made applicable equally to labor and management in all 
aspects of their relationship. 

This section now provides that the expressing of any views, argu- 
ments, or opinions shall not constitute or be evidence of an unfair 
labor practice unless the expression contains a promise of benefit or 
a threat. Expressions of views, arguments, or opinons are tested in 
two types of proceedings under the act, unfair labor practice proceed- 
ings and proceedings to set aside a representation election. A state- 
ment which could not be held to be an unfair labor practice under 
the present language of the free speech provision of the act might be 
held to be the basis for setting aside a representation election. The 
statute should, therefore, make it clear on its face that its definition 
of free speech applies to both types of proceedings, and in both the 
same tests should be applied in determining what is and is not pro- 
tected speech. A statement which does not constitute an unfair labor 
practice should not be the basis for setting aside an election. 

S. 2650 provides an appropriate amendment to the “free speech” 
section of the act to accomplish this objective. 


STABILITY OF CONTRACTS 


One of the provisions of the act which needs restatement and 
clarification is section 8 (d). This section contains the essential 
elements of the mutual obligation to bargain collectively. It pro- 
vides, among other things, that the obligation to bargain— 
shall not be construed as requiring either party to discuss or agree to any 
modification of the terms and conditions contained in a contract for a fixed 
period, if such modification is to become effective before such terms and condi- 
tions can be reopened under the provisions of the contract. 

This provision should be amended to protect both parties to such 
a contract from being required to bargain during the contract period 
as to terms and conditions of employment not expressly embodied 
in the contract, unless they agree to do so either by a reopening 
provision in the agreement or by mutual consent. 

S. 2650 provides such an amendment. 

I believe this amendment will increase stability in labor-manage- 
ment relations, an essential goal of the act. It will stimulate the 
parties, when entering into agreements, to spell out their obligations 
with greater precision. 
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INDUSTRIES CHARACTERIZED BY CASUAL, INTERMITTENT, OR TEMPORARY 
EMPLOYMENT 


There are distinct problems involved in applying the union-security 
and representation provisions of the National Labor Relations Act 
to the construction, maritime, and amusement industries, and to other 
industries which are characterized by casual, intermittent, or tem- 
porary employment. The act should be amended so that the employ- 
ment practices of these industries can be accomplished under these 
provisions. The amendment provided by S. 2650 would permit em- 
ployers and unions in industries of this type to enter into prehire 
agreements and to enter into union-security agreements which would 
require union membership on or after the 7th, instead of the 30th, 
day of employment. 

The problems of the construction, maritime, and amusement indus- 
tries under the union-security and representation provisions do not 
arise from the 1947 amendments. Most union-security agreements 
in the construction industry, for example, would have been unfair 
labor practices under the Wagner Act because they are concluded 
before any, or a substantial number of, the workers in a unit are 
hired. These agreements could not have met the condition of section 
8 (3) of the original act, that the union entering into a union-security 
agreement must be one designated or recognized as bargaining repre- 
sentative by a majority of the employees in the unit. 

The principal difficulty in applying the representation, particu- 
larly the election, procedures to these industries is the absence of 
a bargaining unit with identifiable employees of a definite employer. 
The employees move from job to job and no single employer can 
be identified as the employer in the usual sense. If a particular 
construction project is designated as a bargaining unit, for example, 
it may be completed before an election can be held. The short periods 
of employment which are the general rule in such industries make 
the present union-shop provisions of the act, with the 30-day waiting 
period, inapplicable. 

S. 2650 will have the desirable effect of enabling labor relations 
in these industries to come into conformity with the act. Employers 
and unions in such industries are now subject to the penalties of 
the act; they should be placed in a position to avail themselves of the 
act’s benefits as well. 

STRIKE VOTES 


The Congress in this act has assured to employees the right freely 
to select their bargaining representa.ives. To achieve this end, the 
Congress established careful election procedures which would reflect 
the views of the employees. 

The President has recommended an amendment to give employees 
affected by a potential strike an opportunity to express their choice. 
The decision to strike is one which is of vital importance to the indi- 
vidual. Any procedures to give the employee a voice in such a deci- 
sion should assure a democratic choice. 

S. 2650 carries out the principle of this reeommendation, but I per- 
sonally believe that it should provide for taking the vote before, 
rather than after, the strike has commenced. 
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ECONOMIC STRIKERS 


A provision of the act which has caused some concern is the one 
which denies to economic strikers who have been permanently replaced 
the right to vote in representation elections. 

The President’s recommendations and 8. 2650 provide that in the 
event of an economic strike an election on the petition of a union other 
than the striking one will be barred for 4 months from the date of 
commencement of the strike, and that where the petition is by an 
employer, an election will be barred for the duration of the strike, but 
not more than 1 year. Delaying representation elections in this 
manner should eliminate the issue of the respective voting rights of 
strikers and their replacements in the great majority of strike 
situations. 

FILING OF UNION INFORMATION 


Unions seeking access to the act’s procedures are required to file 
with the Secretary of Labor copies of their constitutions and bylaws. 
These unions are also required to file reports which set forth in detail 
and repeat information which, for the most part, can be found in 
their constitutions and bylaws. 

The second requirement results in an unnecessary duplication of 
information in the files of the Department of Labor and imposes a 
needless burden on unions. It also increases the possibility of an 
unintentional technical violation of the provision, with a union un- 
wittingly losing its rights and protections under the act. 

The filing requirements should be simplified, I think, so as to elimi- 
nate duplication in the information required by such reports. S. 2650 
achieves this by eliminating the requirement that the detailed report 
of the information contained in the constitutions and bylaws be filed. 
The copies of constitutions and bylaws which still must be filed can 
speak for themselves. 


NON-COMMUNIST AFFIDAVITS 


The Department of Justice is presently studying possible legislative 
approaches to the general subject of Communist infiltration. Satis- 
factory general legislation along these lines is needed. The President 
has stated that when it is enacted he will recommend the elimination 
of the requirement of filing so-called non-Communist affidavits as a 
condition precedent to utilizing the facilities of the board. 

Until such time as appropriate general legislation is enacted, the 
disclaimer affidavit requirement is our only weapon against Com- 
munist infiltration of collective bargaining agencies and I believe it 
should remain in the act. In all fairness, however, the requirement 
should be made applicable to employers equally with unions. §S. 2650 
contains a provision to this effect. 


INJUNCTIONS 


The President has recommended, and 8. 2650 provides, that applica- 
tion by the National Labor Relations Board for secondary-boycott 
injunctions be left to the Board’s discretion. At present, fhe Board 
is required to seek injunctions in these cases. From the standpoint 
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of fairness, removal from this act of this provision for mandatory 
injunctions would be desirable, because there is no similar provision 
applicable to employer unfair practices. The National Labor Rela- 
tions Board would continue to have available, for those cases where 
irreparable damage threatens from the actions of employers or unions, 
the discretionary injunctive remedy provided in the act. The Con- 
gress can safely leave the use of injunctions in appropriate cases to 
the sound discretion of the Board. 

The issuance of an injunction, while it may recess a strike, does not 
settle labor disputes and often has the effect of making settlement more 
difficult. The President recommends, and S. 2650 provides, for the 
empaneling of special local board to assist the parties to a settlement 
where the dispute leading to an injunction is between parties having 
a collective-bargaining relationship. By this means, the parties could 
be kept together in collective bargaining so that the issue which 
brought about the injunction can be disposed of and the bargaining 
relationship left unimpaired. This technique could also mark the 
beginning of the participation of local communities in exerting active 
efforts toward settlement of their own labor disputes. 


FEDERAL AND STATE JURISDICTION 


The President has emphasized the need for clarification of the re- 
spective jurisdictions of the Federal and State governments in the 
field of labor relations. He has directed the departments and agencies 
to undertake a study of this matter, with particular emphasis on those 
areas in which the Federal and State jurisdictions are in conflict. 
The Department of Labor and other departments and agencies are 
presently engaged in such a study. It is expected that we soon will 
be in a position to make the results known to the President, and he 
has said that he will make appropriate recommendations to the 
Congress. 

In one area of this broad field there is a need for immediate action; 
that is to clarify the rights of the States and Territories to deal 
with emergencies affecting the health and safety of their citizens 
notwithstanding any conflict, actual or implied, with Federal law. 
The National Labor Relations "Act t and the decisions of the courts, have 
had the apparent effect of leaving the States powerless to deal with 
emergency strike situations which incidentally affect interstate com- 
merce. 

S. 2650 contains a provision which is intended to clarify the powers 
of the States and Territories in this area. I note that this provision 
is limited to emergencies which endanger the health or safety of the 
citizens of the State or Territory, I assume that this will make it 
possible for the several States to empower their governors to deal 
with these situations in the way the President can in cases of emer- 
gencies endangering the national health or safety. 


NATIONAL EMERGENCY DISPUTES 


‘The act authorizes the President to use certain procedures for 
dealing with so-called national emergency disputes. The first step 
in these procedures is appointment of a ont of inquiry which is 
authorized to find the facts but not to make vecentineh dations, Ifa 
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strike then occurs or continues, the President may direct the At- 
torney General to secure an injunction. If the dispute is unsettled 
after 60 days and the injunction is still in effect, the Board must 
make a final report to the President concerning the status of the dis- 
pute. This report is to include a statement of the employer’s last 
offer of settlement. 

The President has recommended one addition to these procedures. 
This is to permit the President, if the dispute has not been settled 
at the time the board of inquiry makes its final report, to require the 
board to make recommendations for settlement. 

I believe this proposal should be given a trial. If one of these 
emergency disputes remains unsettled for a period of 60 days after 
issuance of an injunction, the President is entitled to have the opin- 
ion of experts on how the dispute might be settled. In such cases, 
the Government has a duty to the Nation which cannot be put aside. 
Recommendations should not be made by the board, however, until 
the parties have been permitted the full time allowed by the statute to 
settle the dispute themselves. The President’s proposal, therefore, 
contemplates that such recommendations will not be required until 
after the 60 days presently provided for the filing of the board’s final 
report. The proposal permits greater flexibility than would a statu- 
tory provision flatly requiring the use of recommendations. The 
President would be left free to require recommendations or not, as 
he sees fit, and thus to tailor the procedures to the needs of each par- 
ticular case. 

I note that S. 2650 embodies the essential element of the President’s 
proposal, which is to permit recommendations by the board if the dis- 
pute remains unsettled. 

CHECKOFF 


Section 302 (c) (4) of the act permits checkoff of union dues upon 
written authorization of the employee. It also provides that such au- 
thorization may be made irrevocable for a period of 1 year or the du- 
ration of the agreement whichever is shorter. 

The act should make it clear that such an authorization may run 
for the duration of the agreement, so long as the employee is given 
an opportunity to revoke it. The President has made a recommenda- 
tion to this effect. S. 2650 meets this recommendation. 

Mr. Chairman, that finishes my formal statement. 

The Cuarrman. Mr. Secretary, I want to ask you one question. 
There has been some suggestion in the press and otherwise that there 
is a difference of opinion within the administration with regard to the 
President’s recommendations to the amendments. I would like to 
ask you to state before us here whether what you have presented to us 
is the view of administration all the way through, including the 
President ? 

Secretary Mircuet.. What I have presented here is the view of the 
administration. 

The Cuarrman. And it has been suggested that there have been 
some differences between you and the Department of Commerce. 
Can you state that you and the Department of Commerce are agreed 
on these recommendations? 

Secretary Mircurii. The Department of Commerce and the De- 
partment.of Labor are agreed on these recommendations. 
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The Cuarrman. Thank you, Mr. Secretary. 

There are just one or two things that I caught as you read this 
that I want to ask you about, and one is with regard to Federal-State 
jurisdiction. 

On page 10 of our statement, your recommendation seems to suggest 
that the States and Territories should be able to take care of their own 
local ——— with the governor of the State in a position simi- 
lar to the President in the case of a national emergency. Would you 
construe that in a situation such as Hawaii, one of our Territories, 
in the condition they were in, it could be handled that way effectively, 
to prevent the kind of emergency Hawaii was suffering from ? 

Secretary Mircnet,. Mr. Chairman, as I understand Hawaii’s 
situation, and I must confess I am not too intimately acquainted with 
it, it would seem to me that if the health and safety of the citizens of 
the Territory were involved and were in jeopardy that the Territory 
should have the right to handle that as an emergency affecting the 
health and safety of the citizens. 

The CHarrMan. It is the spirit of this recommendation that that 
sort of a local situation should be handled by the local people, and 
they should be given the power to handle it? 

Secretary Mircuet.. Yes, if it is a real State emergency. 

The Cuarrman. Now, I have one more question and then I will let 
my colleagues question you. 

Where you speak of this recommendation for settlement by the 
experts in national emergency disputes, after the 60 days, would that 
recommendation be given to the President confidentially in the first 
instance so that he could use his discretion whether to publicize it or 
not, or would it be a public recommendation ? 

Secretary Mrrcne wt. I notice that the President’s recommendation 
and the act merely empowers the President to convene such a board 
and have presented to him recommendations. I think the facts of a 
particular situation should dictate what should follow. 

The Cuarrman. The President should have the discretion whether 
he would release the recommendations to the public or whether he 
would keep them for his personal advice? 

Secretary Mrrcnet.. I gather the act so provides; yes, I believe so. 

The Cuatrman. That is what we were aiming at in drafting the 
legislation. 

I will yield now to my colleagues and I will ask Senator Ives if he 
has a question. 

Senator Ives. Well, Mr. Chairman, I thank you but I do not want 
to take an undue amount of time in the questions I may have. I can 
comment or ask questions on every section of the bill that is before us. 
I will not do that. 

I do want to say this, however, that I think on the whole these 
amendments that are proposed will bring a vast improvement in 
the Taft-Hartley Act. I have always felt that fundamentally the 
act is sound. I feel that it has had defects and I think these amend- 
ments that are before us go a long way toward correcting the de- 
fects. However, Mr. Chairman, there are one or two matters that 
I would like to ask about. . 

In the proposed amendment to section 10 (j), by inserting the 
provision that provides for local mediation, I am just wondering if 
that does not need a little addition. I assume that the Mediation 
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and Conciliation Service in setting up these local mediation boards 
will be operating in conjunction with the efforts of the National Labor 
Relations Board to bring about a settlement of the dispute. 

I am wondering if there should not be language in here that would 
tie in more definitely with that situation. It occurs to me that the 
way the bill is now worded, the Mediation and Conciliation Service 
and the Director of the Service might be headed in one direction— 
1 do not mean maliciously—and the action of the Board might be in 
an entirely different direction in certain rare instances. I think there 
ought to be some kind of a tie-in between the Mediation and Con- 
ciliation Service and the National Labor Relations Board’s admin- 
istration, so that there cannot be any confusion or any ambiguity or 
any question at any time as to the fuctioning of their operations. 

What is the Secretary’s comment on that ¢ 

Secretary Mircuers. I believe if not carefully worded, Senator, 
there might be some undesirable effects of that. But you get into this 
inevitable bureaucratic jurisdictional problem if you are not careful 
as to how you do define it. While the National Labor Relations Board 
has a function, its function, it seems to me, is one of seeking an in- 
junction from the courts. In other than national emergency dispute, 
its funetion ends and the problem is the settlement of the dispute. 
That is between the parties. 

It is conceivable that a relationship should be developed between 
the Mediation Service and the National Labor Relations Board. I 
must confess that I think that no trouble would result if there were 
not. 

Senator Ives. Let me raise one point, there, Mr. Secretary. As we 
know, the reason for this amendment is because under the law the 
National Labor Relations Board itself cannot mediate. That is theo- 
retically so, although I hope it does some of that. ‘The more that can 
be done by the voluntary process, regardless of law, the better off 
everybody is. However, it should not be done under the act. 

Therefore, all of this is under the National Labor Relations Board. 
That is the reason for my suggestion that there be a better tie-in than 
we have here. 

I admit it is understood that a tie-in should exist, but it does not 
say so in so many words. Most of the time we have a very fine rela- 
tionship within our whole labor relations structure in Government, 
between the Mediation Service and the National Labor Relations 
Board. Sometime, a dispute might arise with respect to jurisdiction 
where the matter is classified. 

I would be perfectly willing to gamble on going along the way it is, 
but it seems while we are writing it, we might get a tie-in so that there 
can be no question whatever. — 

Secretary Mircueti. That might be desirable. 

Senator Ives. Then my next question, Mr. Secretary, has to do with 
the subject with which you are somewhat acquainted. I do not like to 
embarrass you and I do not like to embarrass anybody in the admin- 
istration, but I would like to ask you one or two questions about this 
proposal to have a strike vote. 

Obviously, your observation that if such a vote must be taken, it 
should be taken before a strike begins, rather than after it begins, is a 
sound observation. But do you know whether the National Labor 
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Relations Board is asking for any material increase in their appro- 
priations for the coming year ¢ 

Secretary Mircney. I do not know, sir. 

Senator Ives. Well, it is true, is it not, that there are approximately 
5,000 strikes during a year? A large part of these, very likely, would 
come within the purview of this act. For the National Labor Rela- 
tions Board to have to undertake in all of those strikes to supervise 
strike votes either before or after a strike had begun, would seem to 
me to be rather prohibitive, would it not, from the standpoint of cost ¢ 

Secretary Mircue... I do not know, Senator, whether the cost factor 
would be as great as has been imagined. I would think, basically, the 
fundamental policy of permitting people to vote as to whether they 
strike or not 1s a sound one. Now, if there are administrative pro- 
cedures and details or cost factors which enter into this problem, they 
ought to be explored before a decision is made one way or the other. 

Senator Ives. Before this is put in the act, you mean ¢ 

Secretary Mrrenety. You will have to set up procedures to make 
this effective. 

Senator Ives. I understand that, but should we be putting anything 
in the act until we know how much it is going to cost ¢ 

Secretary Mrrcnery. I think that exploration could be made, and 
could be made briefly. For example, have we considered taking ad- 
vantage in supervision of strike votes, of the facilities of local media- 
tion boards, and State mediation boards, and the facilities of the Fed- 
eral Mediation Board, in addition to the National Labor Relations 
Board? 

Senator Ives. That would not be provided for under this language 
as it stands? 

Secretary Mrreneiy. It might not be, but those are one of the things 
that I think on the question of cost that you might examine as to 
whether or not the cost is as great as it may seem to be on first blush. 

Senator Ives. Well, do you know of any State right now which has 
a provision in its State laws of this nature ¢ 

Secretary Mrrcnetu. I do not know, sir; there may be. 

Senator Ives. There may be as far as I am concerned, but I do not 
know of any, either. 

Secretary Mrrcnexy. I believe Michigan had at one time such a 
provision. 

Senator Ives. And we had under the Smith-Connally Act a similar 
arrangement, too, but it did not work too well. I would like to ask 
this, also, in connection with this matter: I do not care when this 
strike vote is held, I agree that if you have it, it should be held 
prior to the strike, of course. What are they going to vote on? You 
say presumably they are going to vote whether they are going to strike 
or not going to strike. We have been working on that idea for a 
good many years, trying to work out some kind of a plan so that they 
can do that, but so far no process or no procedure has been devised by 
which, presumably, they can do it. 

Nothing in this amendment indicates any process by which they 
‘an do it. What are they going to vote on? You say the employers 
last offer. Well, about 2 minutes before the strike vote takes place, 
he might make a new offer, and who is going to know about it ? 
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Secretary Mrrcnet.. Well, I notice you say that the Congress for 
some years has been wrestling with this problem as to how to provide 
for it. 

Senator Ives. I meant the committee. We wrestled with it back in 
1947 when the act was originally passed, and we wrestled with it in 
1949 when we endeavored to amend it. We tried to clear up some of 
these things that are being cleared up by this bill. But, we never 
could find any solution, and I do not know of any solution that has 
been found. 

Secretary Mrrcnety. Is it not conceivable, Senator, that another 
round might provide a solution ? 

Senator Ives. Another round has not provided a solution that is the 
answer to it, you realize that. I do not want to embarrass you, and I 
am not asking you questions at all. These are my observations. 

Secretary Mrrcnetu. I understand, sir, and they are mine, too. 

Senator Ives. I realize they are, but I will ask you this question : Do 
you not think this is a pretty serious matter to experiment with when 
we really do not know whether the experiment is going to work or not 
and when the chances are based on past experience that it will not 
work ? 

Secretary Mrrcnety. Well, serious in respect to cost and admin- 
istrative difficulties, you mean ? 

Senator Ives. Partly cost and partly from the actual administra- 
tive difficulties. I have raised the question of what they are going 
to vote on. I am sure I do not know how they would ever know. 

Secretary Mrrcneny. I think, sir, the proposal that people be per- 
mitted to register their opinions is important to explore all of the 
possibilities that might bring that about. It may be as you say, im- 
practicable. I do not know, but it has not been tried under this act. 

Senator Ives. It has not been tried under this act; that is right. It 
has not. I hope it never will be until we have a better process out- 
lined than we are envisioning now. 

I have one more question that I would like to ask in that connec- 
tion. Is it not an exercise of extreme interference in the internal 
operation of labor organizations? A comparable action where em- 
ployer organizations are concerned, or corporations, particularly, I 
speak of, would be to have every and all meetings of stockholders po- 
liced by a Government representative to make sure that the stock- 
holders are properly represented and that their opinion was properly 
expressed. That is about it, is it not? Now, you are getting into the 
internal organization of the labor movement in doing this. You are 
stepping in, and you are saying, “Now, it is all right; you fellows can 
authorize your leaders to do what they want to in these matters and 
you can give them blanket authority to call a strike or not, but in the 
final analysis, by gracious, you have to vote through Government 
control, and by Government direction.” 

Are we not setting up something here which is going to come back 
to plague us if anything like this is done? 

Secretary Mrrcnetu. I do not think, Senator, that there is a direct 
parallel between stockholders and union members. 

Senator Ives. I do in some cases of stockholders. I think they have 
been knocked around as much as the so-called workers have been 
knocked around at times. 
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Secretary Mircue i. Because there is, in my opinion, no parallel 
as you see it, I do not see this part. 

Senator Ives. Let us forget the parallel and talk about the interfer- 
ence with the internal operation of labor organizations. You will 
have to admit that there is that here. There is no question about that. 

Secretary Mircue.y. Well, there is a restriction, if you will, on 
the internal operation of the labor organization. 

Senator Ivgs. There is a prohibition. 

Secretary Mrrcne... Intended primarily, to give the individual 
union members and the individual worker a right to express his desire 
on a very vital matter that affects him. 

Now, I recognize that many unions do that by constitution now, by 
their own constitutions. 

Senator Ives. Has not the record of this whole matter been when 
it occurred under the Smith-Connally Act, that virtually in every 
instance they back up their leaders, and they back up their original 
endorsement ¢ 

Secretary Mrrcnety. That has been the record; yes. 

Senator Ives. And they are not going to participate in a Govern- 
ment-supervised strike vote and repudiate their leaders unless they 
are having an internal fight, are they ? 

Secretary Mircuet.. I would hesitate to venture what would hap- 
pen under any circumstances. The record indicates what has hap- 
pened in the past. 

Senator Ives. Well, I think the record does speak for itself. 
Therefore, this whole idea is somewhat superfluous, is it not ? 

Secretary Mrrcneni. I would not regard it so, Senator. I think 
there is a fundamental principle here; the possibility of achieving it 
ought to be explored. 

Senator Ives. I will not argue about the possibility of achieving 
something. I think everybody in this room has agreed that we want 
to make sure that when there is a strike, that strike has behind it at 
least a majority of the workers. I do not mean a majority of all of 
them, because that would be impossible to get, but a majority of those 
that vote. I think everybody agrees on that. But what we are driving 
at is trying to get some kind of a process by which that can be worked 
out through Government operation, and no process is offered here. 

Secretary Mrrcneiy. Well, perhaps it should be explored further. 

Senator Ives. Then you would agree that we should explore it fur- 
ther before we try to impose such a thing in the law? 

Secretary Mircnety. I think that, yes, it should be explored quickly. 

Senator Ives. Well, now you can explore it as quickly as you can but 
time is of the essence with us right now, too, and we a all of this 
to do. Whether you can explore it quickly enough remains to be seen. 

Secretary Mircuety. I would like very much to see this strike vote 
tried. If in the development of procedures and in an attempt to make 
it effective it interferes with all of the other constructive provisions, 
if that is what you are driving at—— 

Senator Ivzs. I am fearful it is going to interfere with a lot of them. 

Secretary Mrrcuetn. I just feel that this fundamental principle 
which is a democratic one, ought to be attempted, I think there has 
been enough history and evidence and hearings that there should not 
be too much time elapsed in which the committee or its technicians 
could evolve a procedure. 
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Senator Ives. Mr. Secretary, is there anybody connected with the 
Labor Relations Board, or your own Department, who is checking into 
this matter now to try to find a device or procedure? I think you have 
better facilities for ascertaining those perhaps than this committee has. 

Secretary Mircue.t,. We would be very glad to cooperate with the 
committee to do such a thing. 

Senator Ives. I would be very glad to see some kind of a definite 
proposal before us, which looks workable. But here we just have an 
idea, and based on past history it won’t work. I apologize for my in- 
terference here, but I feel rather strongly on this question, and that 
ends my questioning, Mr. Chairman. 

The Cuarrman. Mr. Secretary, I might say in that connection, as 
I understood in talking with the President, when they were consider- 
ing this recommendation, he felt the principle of the right of a worker 
to have a secret ballot to determine what his fate might be in matters of 
this kind was so important that we had a real duty to look into it. 

I may say that I have received letters from workers who because of 
their relationship with a union, they do not dare to have their names 
publicized, and I keep their names confidential, but they say to me 
this is one of the most important things that could happen to them. I 
had 1 man write me that he had been forced into 4 strikes, on only 1 
of which he had even a chance to vote. Then he doubted very much 
whether the secrecy of the ballot was maintained. That is the thing 
that has troubled me in this. There has been a great deal of difficulty, 
and there has been abuse of what claims to be the right of a secret 
ballot. 

I was in the city of Pittsburgh about a year ago, and I was waited on 
by a delegation there of workers in a certain local and they said that 
they came to see me because at the time of the steel strike they wanted 
to protest against the fact that the members of their local did not have 
a chance to vote on whether or not they wanted to be in that strike or 
continue the strike. They said to me, “If we really had a chance for a 
secret ballot, we would indicate that the workers of this country do 
not want a chance to pass on these things.” 

That is why I have felt, as you have said today, we have a very dif- 
ficult thing. I agree with Senator Ives, it is hard todo. But we have 
something where we cannot duck the responsibility of protecting the 
individual human being in America whose livelihood depends upon 
his being able to work, and having some say as to whether some leader 
in his union ean compel him to go on strike without having a vote on it. 

I think you are on the right trail, Mr. Secretary, in urging that these 
things be explored, and as far possible I hope we explore it. 

Now, I just will add one thing more. The question of a vote before 
or after the strike begins has come up. The reason we put it in the 
legislation here after the strike, in discussing this with the White 
House lawyers and so on, was because there was a feeling among some 
that the experience of the Smith-Connally Act, the Emergency War 
Powers Act, had proved that in practically every case where the strike 
vote was taken before the strike began, from a practical standpoint the 
negotiators were asking for a vote of confidence and they always got 
that. The big question was whether the man wanted to continue in- 
definitely in the strike or whether they preferred to accept the offer 
then made by the company. 

81346—54—pt. 6—3 








2984 TAFT-HARTLEY ACT REVISIONS 


That is why we tried this here. I hold no brief for that, and I had 
our staff draft it. I hold no brief for it. 

Since then, because of the President’s statement that he was not 
particular about the form of the thing, and he thought the principle 
ought to be expressed, one of our members, Senator Purtell, has intro- 
duced an amendment providing there machinery for a prestrike vote. 
That is before the committee now. 

As you have suggested, there are lots of explorations we should make 
and I hope this discussion becomes public enough so that the com- 
mittee will get suggestions from people who see some practical way of 
working thisout. If we can get the unions to accept the responsibility 
and give full assurance that their workers have the right to a real 
secret ballot, I would say if there is any way to check that and be 
sure it is carried on, I would much rather see the unions do it. I do 
not want to see the Government getting into it any more than Senator 
Ives does. 

However, the Government has a responsibility to see that the 
rights of private workers are protected, and that they are not regi- 
mented and they are not forced to do things that may affect their 
livelihood. That is the point I hope to get in. 

Senator Ives. May I comment on that before the Secretary gets a 
chance. The real reason for doing this is to make sure that the workers 
and members of the unions are protected. 

In the final analysis, if the workers do not exercise the right to vote 
on questions where strikes are concerned, it is because they are not 
exercising sufficiently their rights and responsibilities as union mem- 
bers. As long as you have a group of union workers that are not at- 
tending union meetings and who are not exercising the authority they 
possess as individual members of unions, you are going to have the 
condition where every so often you have a strike where theoretically 
as you indicated, the individual has not had an opportunity to ex- 
press himself. 

That is a challenge to union membership to exercise its fundamental 
prerogatives and its fundamental duties. That is what that is. Now, 
I do not feel that the responsibility rests primarily on the Govern- 
ment, but I feel that it rests primarily on the workers who are mem- 
bers of these unions. That is why we have these racketeers in unions. 
That is why we have these union bosses, and that is why we have crime 
in unions, as we have up there around New York there, where the 
ports are concerned. It is because the union members are not exer- 
cising the rights that they have, and are not fulfilling their duties as 
members. That is the answer. It is not more Government interfer- 
ence. 

The Cuamman. Well, there must be some way to protect groups 
such as met with me where they said that there was enough strength 
there to compel them to get out if they did not agree with what was 
put up to them, to get out of the union meeting. There is a good deal 
of that, and we do have to watch that. 

I remember when we were discussing this whole matter before the 
Taft-Hartley Act was adopted, one of the important labor men who 
knows the subject said to me: 

The thing we really need in this country is a bill of rights for the workingman, 


to protect him in his union operations. If we do that we can trust the working 
people without any Government interference. If they only had full protection 
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in their rights to properly participate in their unions and to vote secretly in 
their unions to elect their own officers without pressures, and to determine these 
strike questions without pressures, we could solve the labor problem in America 
and leave the whole thing to the workers. 

I share that view. If they can get full protection they should be 
able to solve it. If they are going to be bulldozed and knocked 
around and they are going to be pushed out of meetings and going 
to be told to shut up, where they ought to have the right of free 
speech, they are not going to get that. That is the thing that we 
really have to explore. 

I agree with Senator Ives and I have told these men who have 
come to see me and written me, “Get into your unions and work on 
this thing.” And they frequently say, “Well, there is just no use. We 
cannot get the protection we need because the whole thing is 
controlled.” 

That is the thing we are really discussing here, Mr. Secretary, in 
this issue. But I will pass on to Senator Murray. Senator Murray, 
do you have some questions ? 

Senator Murray. Mr. Secretary, I agree with the views expressed 
by Senator Ives, that this proposal to hold a vote supervised by the 
Government is a very serious thing. We have a great many mutual 
corporations in the United States. Do you think in the case of those 
organizations that the Government should hold the elections and de- 
termine the policies of the mutual corporations, and how they should 
be conducted and operated ? 

Secretary Mrrcenety. Well, Senator, I think I have expressed my 
feeling on this strike vote thing quite fully. As I said, I don’t see the 
distinct parallel, the exact parallel between the mutual corporations 
and the unions. 

I do not think that unions would particularly be pleased with that 
parallel, either. 

I get back to the fundamentals, sir, that no one disagrees as far as I 
can determine, with the principle here. Ifa way can be found to make 
that principle effectively workable, that is the essence of my suggestion 
that exploration be made to determine if it can be workable. 

Senator Murray. It seems to me that if you are going to hold a 
vote among the employees before a strike is called, there should also be 
some provision providing that the stockholders of a corporation in- 
volved should be polled to determine whether or not they would be in 
favor of accepting the last offer made by the union. Frequently there 
are stockholders in these corporations that are sympathetic to the 
unions, and to their desire to improve their conditions. You know 
what the situation was in this country before the Wagner Labor Rela- 
tions Act was passed. They were in a terrible plight. 

Now, do you not think it would be only fair that if you are going 
to provide for a vote supervised by the Government in the case of the 
workers, we should also provide for a vote supervised by the Govern- 
ment with reference to the stockholders? 

Secretary Mrrcnety. No, sir; I have to say again that a union exists 
because a man is at work. What is involved with the individual 
worker here is his entire livelihood, and his wages, and his weekly 
take-home. The fundamental principle here is that he ought to have 
some means of expressing himself as to what he wants to do about it. 
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With relation to stockholders, I must confess I do not see the paral- 
lel. The stockholder can be a stockholder in many corporations, and 
he hasn’t the vital interest that an employee of a plant has in the nego- 
tiations taking place between the management and himself. 

I must confess I do not see the parallel. 

Senator Murray. Do you not recognize the fact that in many cor- 
porations there is often a very serious conflict among the stockholders 
with reference to the policies of the corporation, and very bitter fights 
are often launched, and a great deal of money is spent to try to influ- 
ence the corporation by getting control of the directors, That fre- 
quently occurs, does it not ? 

Secretary MrrcHe... I suppose, yes. 

Senator Murray. Do you not think in those instances that the Gov- 
ernment should step in and supervise those elections and see that the 
stockholders get a fair deal? 

Secretary Mrrcnetu. I do not know enough about it, Senator, to 
have an opinion on that score. 

Senator Murray. In your statement here you say, “The key to in- 
dustrial peace is the creation of good industrial relations.” 

Do you think that you are going to develop good industrial relations 
by suspecting the honesty and integrity of the unions and depriving 
them of the right to run their organization and determine whether or 
not there should be a strike? Do you think that will lead to better 
industrial relations, by putting that restriction on them? 

Secretary Mircne.u. I do not think it will affect the health of indus- 
trial relations if it is properly conducted at the plant level, no, sir. 

Senator Murray. You also say that good employer-employee rela- 
tions can be developed only when the parties sit down at the bargain- 
ing table properly disposed toward one another, and the possibility of 
peaceful settlement of disputes will then be in proportion to the skill 
and ability of the parties, the fairness of the approach, and the degree 
of their mutual determination to accommodate conflicting views. 

That sounds very good to me, but there is a suspicion in the ranks of 
labor that there is'a considerable amount of misunderstanding or bias 
by the corporations or employers in connection with these disputes. 
I would like to ask you if you feel that you are entirely free from any 
bias or feeling one way or the other against the unions in these dis- 
putes. 

Secretary Mrrcne.x. Bias against unions? 

Senator Murray. Yes. 

Secretary Mrrenetu. I have no bias against unions, sir. 

Senator Murray. The reason I asked you that question is that I see 
in the New York Times of January 14, 1954, an article which reads as 
follows: 

Secretary of Labor James B. Mitchell urged Congress last night to enact with- 
out delay all but one of the changes in the Taft-Hartley law suggested on Mon- 
day by President Eisenhower. He made an exception of the provision calling 
for Federal polls of strikers. This plan, he explains, seems to have developed 
misunderstanding and confusion. Only yesterday it was assailed by many labor 
leaders as union-busting, and Senator Ives, New York Republican, opposed it as 
unworkable, and said the cost of administering it would be prohibitive. 

Addressing a $100 a plate dinner of the New Jersey Republican State Commit- 
tee, in the grand ballroom of the Waldorf Hotel, Secretary Mitchell declared 


that the Republican Party was the real friend of American labor. He went on 
to berate the Roosevelt and Truman administrations, as exploiters of labor. 
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Then he went on to say, “Two decades of careless, inefficient Government, which 
at its worst incubated corruption and tolerated treason,” he said “preceded the 
present administration.” “Now,” he continued, “communism and corruption 
have been driven out.” 

Did you make that statement ? 

Secretary Mrircwe.u. Yes, sir. 

Senator Murray. You believe that? 

Secretary Mircnetu. Yes, sir. 

Senator Murray. You believe that the Roosevelt and Truman ad- 
ministrations incubated corruption and tolerated treason ? 

Secretary Mrrcueii. The record would seem to indicate so, sir. 

Senator Murray. You think so? 

Secretary Mircnety. Yes, sir. 

Senator Murray. Do you not think that that is a very biased 
opinion ¢ 

Secretary Mrrcuet. You asked me if I had a bias against unions, 
and I said positively not. 

Senator Murray. Well, do you not think that the Roosevelt and 
Truman administrations were very helpful in this country in bring- 
ing about better relations between management and workers and in 
bringing about better industrial and economic conditions in the coun- 
try asa whole? Do you not believe that ? 

Secretary Mrrcueti. Well, I do not want to, sir, get into a political 
economic discussion with you. It seems to me that what we are dis- 
cussing here is industrial relations, and the act. It is true that be- 
ginning with the Wagner act in 1936 which was passed by bipartisan 
majorities of the Congress, that unions were able to bargain more free- 
ly than they had in the past. If that is what you are referring to, 
yes. The development of industrial relations in this country, how- 
ever, depends not merely on solely legislation, as I tried to point out, 
but on the attitude, skills, and abilities of the bargainers. American 
management, over the years, has come to understand the problem of 
industrial relations, and has resulted in more mature and better per- 
sonnel policies, and to ascribe that solely to one administration or a 
political atmosphere, I think is overdrawing it. 

Senator Murray. I would like to inquire, who helped to write this 
bill? Who prepared the bill for the Congress ? 

Secretary Mrrcuent. The staff of the Senate committee here, I 
believe, and some of the technicians in the White House. 

Senator Murray. Did you participate in it? 

Secretary Mrrcwe.y. In the preparation of the specifications of the 
bill; no, sir. 

Senator Murray. Did you take part in preparing the views which 
were set forth in the President’s message ? 

Secretary MrrcHeLu. Yes, sir. 

Senator Murray. You did? 

Secretary Mrrcnetn. Yes, sir. 

Senator Murray. Who else participated in that? 

Secretary Mircue.y. The White House staff, and I suppose many 
other people. I gave to the President my own recommendations and 
discussed those recommendations with people in the White House, 
and discussed them with the President, and the recommendations are 
the President’s own thinking. 
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Senator Murray. Was Gerald Reilly consulted? Mr. Reilly is an 
attorney on labor matters. 

Secretary Mircuett, Not to my knowledge, not by me. 

Senator Murray. Was John Morse consulted 

Secretary Mircueiy. Who is that? 

Senator Murray. John Morse. He is a Wall Street lawyer, repre- 
senting the steel industry. 

Secretary Mrrcneiu. I don’t know John Morse. 

Senator Murray. You don’t know whether he participated ? 

Secretary Mrrcne.t. To my knowledge he did not, and I don’t 
believe that he did. 

Senator Murray. Well, were these men that you were associated 
with, the only ones that participated in preparing the views which 
were set forth by the President, in his message ? 

Secretary Mircue... I believe so, sir. 

Senator Murray. You believe they were the only ones? 

Secretary Mircuenn. I think so. 

Senator Ives. I do not think that the questioning of my good friend 
from Montana has very much to do with what we have before us. I 
do not believe it is pertinent. 

The Cuarrman. I think pron I can answer Senator Murray’s 
request. The only people that had anything to do with the writing 
of this bill were the staff of the Labor Committee, and the counsel at 
the White House. There were no outsiders of any kind and there 
were no lawyers outside employed, and there was no consultation 
with anybody outside, I took, at the request of the White House, the 
recommendations of the President and to the best of my ability, work- 
ing with my staff and with the White House advisers, we prepared 
the bill to put in legislative language what the President recom- 
mended. All of these insinuations about outside influences are by the 
board, and they have nothing whatever to do with this bill. 

I will state for the benefit of the Senator from Montana that those 
present when this bill was written were Senator Alexander Smith, 
chairman of the Senate Committee on Labor and Public Welfare; 
myself; Mr. Michael J. Bernstein, general counsel for the committee 
on Labor and Public Welfare; Mr. Roy E. James, staff director of 
the Senate Committee on Labor and Public Welfare; Congressman 
Samuel K. McConnell, Jr., chairman of the House Committee on 
Education and Labor, and his adviser, Edward A. McCabe, general 
counsel to that committee; John O. Graham, chief clerk of the House 
Committee on Education and Labor, and Secretary Mitchell was there 
for atime. You remember that afternoon. Also there were Sherman 
Adams, the Assistant to the President; Mr. Gerald D. Morgan of the 
White House staff, and Mr. Jack Martin, Administrative Assistant to 
the President, and Mr. Bernard M. Shanley, Acting Special Counsel to 
the President. 

There were no others present who had any hand in the writing of 
this legislation, and I want the record to show that, and I want that 
to answer for all time the insinuations that there were some lawyers 
from corporations or anything else. 

There were none of the sort there. That is the answer, Senator 
Murray, to your question. 

Senator Murray. Previous to the preparation of this bill, last year, 
a series of proposals was presented to the President and it was thought 
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that the President was ready to make those recommendations. They 
included 19 proposed amendments. 

But when the news got around that those amendments were going 
to be recommended, some opposition developed, and as a result the 
proposals were never accepted by the President and never sent to the 
Congress. 

The Cuairman. I might add they were never even seen by the Presi- 
dent and I talked to the President himself, and there were many pro- 
posals prepared by Mr. Durkin, a former Secretary of Labor, and his 
staff, and with recommendations that he would like to see adopted. 
But they absolutely were not approved by anybody because we were 
trying to work out together what might be done here. 

Senator Griswotp. Mr. Chairman, might I ask a question of Sen- 
ator Murray. Might I ask Senator Murray who suggested to him to 
ask this question as to whether Mr. Morse or Mr. So and So or Mr. So 
and So was engaged in helping to prepare this legislation. 

Senator Murray. Who suggested to me? 

Senator Griswotp. Who suggested to you that these questions be 
asked ¢ 

Senator Murray. The rumors have been around among the labor 
people, and I was told that there was a possibility that these people, 
that these experts who are not entirely friendly to labor, had a great 
deal to do with the preparation of these proposals. 

Senator Griswotp. 1 wonder who they were who suggested to you 
that these men might have been engaged in helping with this legisla- 
tion. We are asking names now. 

Senator Murray. I do not think that it is pertinent for you to ask 
me where I get my information, and I have not inquired of you where 
you get your information. 

Senator Grisworp. I just wondered why it is pertinent to ask the 
President who gave him his advice, but we cannot ask you who gave 
you your advice. 

Senator Murray. I get my advice from reading, and from studying, 
and consultation with representatives of labor, and it seems to me that 
I do not have to answer to you or to anybody else. 

Senator Grisworp. I do not think that the President of the United 
States has to answer to you, either. 

Senator Murray. I am not asking the President of the United 
States, I am asking the witness here who is on the stand, and who 
represents the administration. And I think it is entirely pertinent 
to find out whether or not these people had anything to do with the 
preparation of this proposed legislation. 

The Crarrman. I have endeavored to answer the Senator, Senator 
Murray, and those are the facts I have given you. 

Senator Murray. Now, it is your opinion, then, that the proposals, 
the amendments that are in this bill, are in accordance with the Presi- 
dent’s views, and represent the President’s ideas of what should be 
done with reference to amendment of the Taft-Hartley Act. 

Secretary Mrrcnety. Yes, sir. 

Senator Murray. Senator Smith’s bill called for a vote after strik- 
ing, instead of before. Was there any controversy about that in the 
preparation of the proposals for the President? 

cretary Mrrcnei.. In the preparation of the President’s recom- 
mendations you mean ? 
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Senator Murray. Yes. 

Secretary Mircuety. If you will note the President’s recommenda- 
tions merely set forth the principle, and the President subsequently 
said that he would leave it to the Congress to determine how that 
principle can be best effectuated. I tried to give you this morning 
my own personal opinion, which of course is not consistent with the 
bill. 

Senator Murray. You personally favor a poststrike vote ? 

Secretary Mrrcnetxi. A prestrike vote. 

Senator Murray. Are you familiar with the statements on this sub- 
ject by Labor Relations experts who have had experience in strike 
votes ¢ 

Secretary Mrrconet.. I am familiar with most of the information 
that is current about the subject; yes, sir. 

Senator Murray. Are you in accord with Senator Ives and the 
views he expressed here about the difficulty of this proposal that the 
Government supervise the vote? 

mentary Mircue.y. Not entirely. I will try to restate my views 
on that. 

I believe the principle is sound and I believe that an effort should 
be made to develop procedures which would effectuate the principle. 
I think that exploration should begin at once to determine whether it 
is possible, and I hope it is, to make such a principle effective. I 
believe that the Department of Labor and the National Labor Rela- 


tions Board, can and will begin to study the problem for whatever 

assistance we can be to the committee in working out procedures. I 

think it is an important enough principle that it should be tried. 
Senator Murray. Well, as you have stated, I believe, in your pre- 


pared statement here this morning, that there should be better relations 
between management and labor and it seems to me that the way to 
do that is not to be one-sided in these proposals. In order to accom- 
plish that you have to have some confidence in the integrity and 
honesty of union leadership, and know unions truly represent the 
wishes and welfare of their members. 

When you attack these labor unions and imply that they are all 
dishonest, it is not going to develop any such friendly relations be- 
tween management and labor. 

Secretary Mireur. Senator, if I may, I do not construe this sug- 
gestion to be an attack on the honesty and integrity of the unions, 
Nor do I construe these suggested amendments to be in any way an 
attack on the honesty and integrity of the unions. As I said in my 
preface, the more that Government can stay out of labor relations, 
as the maturity of the parties develop, the better it will be. In my 
own experience, which in past has been both in terms of a negotiator 
at the collective bargaining table, and as a mediator between unions 
and management, and as an adviser to Government on union problems, 
I have come to have a great regard for most of the union leaders in 
this country and for what they stand for. I believe that, as I said so 
firmly and so strongly, that if at the local plant level union and 
management get together and work out their problems, we will have 
a greater measure of industrial peace. 

My own feeling is that this whole discussion on Taft-Hartley, and 
its amendments and its proposals, while Federal law is important, 
is a battle of the professionals, it is a battle of the professionals on the 








SRLS NEN ace. oc Silat. gps 


tBieor. > 


one 


eee 


LRH NB ion 0 


SU. ate Dee 


TAFT-HARTLEY ACT REVISIONS 2991 


union side, and a battle of professionals on the management side. The 
average employer and the average workingman now handles his own 
relationships at the bargaining table, in many cases with little or no 
reference to Taft-Hartley. 

Senator Murray. You do feel that there are developing in the re- 
lations of labor and management better conditions that are going to 
lead toward better understanding? 

Secretary Mrrcnet. I do definitely, sir. 

Senator Murray. And that has been brought about as a result of 
the recognition that the Taft-Hartley Act was not fair to labor and 
should be amended in order to redress some of the wrongs that the 
act contains? 

Secretary Mircne yt. Well, sir, I must say that I consider the Taft- 
Hartley law basically sound. I consider that these amendments are 
an improvement to the law. I think it is obvious that any law dealing 
with the human dynamics of people at work can never be frozen, that 
conditions will change, and situations will change, and experience will 
be gained which will call for modification as time goes on. There is 
nothing static in this situation at all. 

Senator Murray. I agree that there is developing in this country 
a tendency to recognize that union labor has improved considerably, 
and has made a very substantial contribution to the welfare of our 
country. The President himself, in accepting the nomination stated 
that this country had become in the last 20 years the greatest industrial 
Nation on earth, and the greatest moral force in the world. All of 
that came as a result, it seems to me, of the improved conditions in this 
country due to the influence of labor in adjusting its rights with 
the corporations. 

That is all I have to ask. 

The Cuarrman. Gentlemen, it is now 11:25, and the Senate is com- 
ing into session at 12 o’clock. ‘That means we have 35 minutes left. 
I am going to suggest that we have heard from both Senator Ives and 
Senator Murray on both sides of the aisle here. I am going to suggest 
that the next gentlemen limit their questions as well as they can, and 
make an outside limit of 10 minutes to each questioner. If we have 
to have another hearing with the Secretary, we will have to arrange 
it some other time, because tomorrow we have new witnesses, and we 
cannot go on tomorrow. We must close this hearing of the Secre- 
tary today, at 12 o’clock. 

Senator Griswold. 

Senator Griswoip. Mr. Secretary, to get to more prosaic subjects, 
I would like to know an example of the acts you refer to in connection 
with the matter of agency. What is it the unions are now held re- 
sponsible for that they would not be responsible for if the amendments 
were adopted ? 

Secretary Mrrcnent. As I understand it, Senator, under the act as 
now in force, by virtue of union membership solely, a union might 
be held responsible for the irresponsible act of a union member. 

Senator Cas trotit What type of thing, not paying his grocery bill, 
or a criminal act, or what? 

Secretary Mrroneiy. No, it could conceivably be an act that would 
affect the relationship between the employer and the union which the 
union does not condone, and which the union does not authorize or 
permit, and because he is a union member it would be held responsible. 
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Senator Griswoip. It might be an act of sabotage. 

Secretary Mrrcuetx. Possibly, yes. 

Senator Griswoip. Now, in connection with voting, and my mind 
is entirely open on the particular subject, I would like to have you 
say if you know how many elections were held under the provisions 
of the Smith-Connally Act. 

Secretary Mrrcne.y. I do not know how many elections were held, 
sir, but I am told if my memory is right, that in about over 90 percent 
of the cases the vote was for deferment of the strike vote. 

Senator Purrer.. May I help the Senator. Do you object to my 
giving information to the Senator to my left? There were 2,100 
strike votes, I believe, at that time which were held—I understand 
that was under the war conditions—and there were 300 of them in 
which they voted not to strike, or 15 percent, a very substantial per- 
centage when you figure the impact on our economic life. 

Senator Griswoip. That is the information I wanted to get into the 
record. I did want to enter this, and this is not a question. 

In connection with our farm legislation, after a plan for acreage 
controls is prepared, then that is submitted to a vote of the farmers 
involved, and it has worked very well in that area. The farmers 
very nearly always, I think as far as I know, have always approved 
the plan that was suggested, but it seems to make them feel that they 
are part of the formation of the plan, and I think it has had a good 
effect from the standpoint of public relations. I think that is all 
I have. 

Senator Leuman. I have just a few questions. I am not going to 
question you, Mr. Secretary, with regard to the strike vote because 
I am definitely against that amendment as unjustifiable and unjusti- 
fied interference on the part of Government in the internal affairs of 
the unions. But I do want to question you on one or two other things. 
On page 3 of your statement you questioned the provisions of S. 2650 
in regard to secondary boycotts. That is on page 3. Would you tell 
us in what way you feel the bill does not properly implement. the 
President’s recommendation? You raised that question yourself. 

Secretary Mircuety, As I said in my statement, Senator Lehman, 
the theory underlying this recommendation is that all contractors on 
the project are engaged in a common undertaking. This is a con- 
struction project. That is at the site of the project and should be 
recognized as an integrated unit for the purpose of the secondary 
boycott provisions. 

Now, I am no lawyer, but as I read the conditions precedent to 
the construction part of the secondary boycott, there are conditions 
there which do not conform to that theory which was just expressed. 
One of the conditions, and I think I have the bill here, for example, 
is that the employees of the primary employer are engaged in a strike 
which (a) is ratified or approved by a representative of such employees 
whom the primary employer recognized when the strike began or is 
required to recognize under an outstanding order or certification under 
this act. 

I have some knowledge of the construction industry. If the theory 
is, and I think that it should be, that all of the contractors on a given 
construction site should be regarded as one for the purpose of sec- 
ondary boycott, if the electrical contractor for example on a project 
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is struck, then all of the other employers would be affected by the 
picket line. A picket line around the project would not be regarded 
as a secondary boycott as concerned with the other employers on the 
project. I suggest that the committee examine this, because as I 
read the committee bill, the language is too restrictive as concerns 
construction employers. 

Senator Leuman. What you have outlined is of course contained 
in the President’s message, as I understand it. 

Secretary Mrrcnetzi. That is right. 

Senator Leman. I was wondering, when you speculate about the 
thing being too restrictive and possible changes that might be incor- 
porated in an amendment adopted by this committee or by the Senate, 
whether you have any specific suggestions. 

Secretary Mrrcuetu. As to legal language, you mean? 

Senator Lenman. Or the effect; yes. 

Secretary Mircneit. I would be very glad to provide such lan- 
guage and I do not have it with me now. 

Senator Leuman. I would be very glad to see it. 

The Cuarrman. On that point, I might at this time say this: The 
staff of our committee and your staff can collaborate on this so that 
we will express just exactly what the administration had in mind. 
That is the purpose, Senator Lehman, but apparently we did not quite 
hit it. 

Senator Lenman. Mr. Secretary, both the President and Senator 
Smith, the President in his recommendations and Senator Smith 
in his bill, provided for the immediate impaneling of a local board 
or of a citizen by the Federal Mediation and Conciliation Service 
after an injunction has been issued. As I understand it, that would 
mean this local board would come into being only after the injunction. 

Secretary Mircue.ut. That is right. 

Senator Leuman. Now, I cannot understand, and I cannot see what 
the functions of that board would be. The strikers are already en- 
joined from striking, from carrying on, and labor is already enjoined 
from carrying on a strike. The employer knows that. Now, what 
possible incentive would the employer have to sit down and seek to 
come to an agreement with a board when he knows labor has already 
been enjoined? It seems to me that the injection of a third party 
into a situation involving a private contract between two principals 
would inevitably hamper the procedure and would cause more con- 
fusion than existed before. It seems to me, therefore, that the only 
possible function that a local board would have and a function to 
which I would have great exception, of course, would be to provide 
publicity on the unreasonable, so-called alleged unreasonable, demands 
of the labor organization, or to give further publicity to what they 
consider unreasonable demands, or to bring pressure to bear to force 
compulsory arbitration, which I think would be very, very harmful. 

I think it is a principle which would be very harmful, not only 
to labor, but to industry, too. I feel very strongly on that subject. 

Now, with the exception of those two things, which a local board 
might be able to accomplish, I cannot see what their functions would 
be. I certainly do not think that they would bring about greater 
chance of settlement between the contending parties. 

Secretary Mrrcueit. May I comment on that, sir? 

Senator Lenman. Please do. 
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Secretary Mrrcnety. Well, an injunction has the effect of freezing 
the status quo. You may be correct, that an one can say “Well, 
now, I have gotten an injunction; there is nothing more for me to 
do,” but if you believe in the principle of collective bargaining, it 
seems to me that you should not permit the legal processes to affect 
or interfere with that collective-bargaining relationship. The whole 
purpose of this local mediation board is to attempt to bring the 
parties together, to resolve the dispute which caused the injunction. 
If there is no mechanism for bringing the parties together, and 
attempting to resolve the dispute, the injunction runs, and if the 
injunction runs for a certain time, and it is lifted, the dispute and 
the scars resulting from the dispute still exist. 

I believe, Senator, that the thought that the employer would have 
no incentive to attempt to resolve the dispute may not have been 
thought through. It seems to me that there is a very valuable technique 
of public opinion, public interest in labor disputes, not for the pur- 
pose of holding one of the parties up to scorn, but for the purpose 
of settling the dispute and developing harmonious relationships. 

I believe firmly in the function of ‘gathtion in collective bargain- 
ing, and the more that technique can be employed, and the more that 
we can get into the local situation, and by local I mean where the 
people of the community have an interest, and not a Federal media- 
tor coming into the town—the better our industrial relations are going 
to be. That is the purpose of that. 

Senator Lrnman. I am a very strong believer in the principle of 
mediation, and Senator Ives will remember, I think it was in 1935 
or 1936, when I was governor of my State, that I then recommended 
the creation of a State mediation board which has worked out ex- 
tremely well, all of these years. But it seems to me that when a local 
board is set up that in all likelihood they will bring very little if any 
pressure on the employer, but seek to bring pressure on the union or 
on labor. 

Secretary Mrrcneny. I would hope not. 

Senator Lenman. That would be the disposition in particularly a 
small locality. 

Secretary Mrrcuety. I would hope not, sir. 

‘; Senator Lenman. But you would favor the setting up of these local 
oards? 

Secretary Mrrcne.y. I would, sir. I think that your connotation of 
a local board may not be mine. I visualize a board, a mediator if neces- 
sary, all that I am looking for is a way of keeping the parties together 
so that they can resolve their own disputes without the legalities, 

A local board may have one technique, and a single mediator ma 
have another. I am not wedded to either one of them, but I do thin 
that an injunction has the effect of setting the parties apart, and there 
ought to be some way of bringing them together again through the 
mediation process. 

Senator Lenman. What I am afraid of is this: We know that a great 
many small towns here have just 1 or 2 industries, and they are de- 
pendent on the operation of that 1 or 2 industries in their community. 
Virtually everybody in the community is dependent upon it for a liveli- 
hood. This storekeeper and the moving picture man and the farmer 
who sells products there, all of them are. It seems to me that that 
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being the case, I think that the local board would be ny likely to 
bring pressure to bear on labor regardless of the merits of the dispute. 
They would do that as a matter of self-interest for which one could 
not blame them, or be surprised. 

Secretary Mrrcue.y. Senator, the odium attached to the term “local 
board,” I am not going to quarrel or discuss that with you. I am 
interested in the principle here. I think that the principle of media- 
tion should be At and integrated into our whole process to the 
fullest extent possible. The principle of maintaining the collective- 
bargaining relationship under all circumstances should be attempted. 
It seems to me that this provision here may well be the beginning if it 
is worked skillfully and properly, may well be the beginning of a recog- 
nition that the parties themselves have to resolve their own disputes 
and provide ways and means that they can de it. 

[ understand your fear of local boards, and I would hope that that 
would not be realized. It may be overdrawn perhaps. But I am con- 
cerned here with the principle of mediation. I think that we certainly 
ought to subscribe to it. 

Senator LenmMan. Have I any more time left, Mr. Chairman ? 

The Cuarrman. You have had 10 minutes, but I would say, Senator 
Lehman, we may have to ask the Secretary to come back tomorrow if 
you want to question him further. 

’ Senator Lenman. I do not want to impinge on the time of my 
colleagues. 

Senator Purreti. Earlier when you were being questioned, I believe 
you were asked about bias, and perhaps people may have misunder- 
stood both the question and the answer, so I will ask you this: Do you 
believe that 38 million people had so little faith in the union move- 
ment as to register their antiunionism by voting 33 million for Presi- 
dent Eisenhower? Do you think that that in any way indicated an 
antiunionism ? 

Secretary Mrrcnetzt. Of course not. 

Senator Purrett. Now, one more thing I would like to ask or I 
would like to say, and then I shall ask some questions: It seems to me 
that everybody agrees that a strike vote is a good thing. It seems to 
me, Mr. Secretary, that everybody has been trying to find out how we 
cannot do it. I believe that a strike vote, dnd I hope you agree with 
me, will strengthen the hands of the union leaders who really represent 
the will of the workers. Are you acquainted with the bill that [ pro- 
posed by which this might be accomplished ? 

Secretary Mrrcnexx. Not in detail, sir. 

Senator Purrert. Well, I think we have found a way in which it 
might be done, and I don’t say the bill is perfect, but there certainly 
is a crying need today for the rights of the workers, or the workers to 
express themselves before they go out on the street. I can think of no 
way in which class hatred is engendered to a greater degree than it is 
when strikes are called. I know from experience. 

That is something we are trying to get out of society if we can, this 
question of class hatred. The workers should have an opportunity, 
I believe, and I hope you agree with me, to express themselves as to 
whether or not they wish to take that very momentous step. 

Now, in my bill I have provided, No. 1, and I would like to‘call it 
to your attention, that conciliation service certifies to the National 
Labor Relations Board that the strike cannot be settled. by mediation. 
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In other words, we have exhausted mediation. The next step is to 
notify the workers of the status of the negotiations at the time the 
certification is made. This is what management has offered and this 
is what has been asked for. In other words, the worker then knows 
exactly his status in relation to the negotiations at that point. Then 
we call for in this bill, a secret ballot. 

Now, Mr. Secretary, maybe many people do not know but I do know 
that many times labor unions represent in bargaining, people who 
are not members of the union. This calls for a strike ballot then, with 
the worker knowing what the negotiations were at the time the certi- 
fication was made, and he then votes in secret, and I believe and I ask 
you if you do not believe that such a vote will strengthen the hands 
of labor leadership rather than to strike at such leadership ? 

Secretary Mircnety. As I have stated, sir, I believe in the principle 
expressed by the President, and I believe that we ought to seek ways 
and means. Your bill may do it, I do not know. I have not examined 
it. Your bill may do it. We should seek ways and means of effec- 
tuating that principle. I think I would like to rest on that statement. 

Senator Purre.t. In other words, you are agreed that this is some- 
thing which everybody appears to want. Up to the present time we 
have spent a lot of time saying how it cannot be done. Now, is it not 
the time that we find out how we can do it? 

Secretary Mrrcuett. That is what I am saying. 

Senator Purrett. Thank you, Mr. Secretary. 

The CuamMan. We are glad to have you back, Senator Kennedy. 

Senator Kennepy. There is some disagreement between the position 
you have taken on this strike vote and the position taken by the bill 
introduced by Senator Smith. I think it is a fundamental difference. 

The position you have taken involves the question which Senator 
Ives raised as to cost and administration. But I do not think it 
would materially affect unions, although I think it might be incon- 
venient. 

If it were taken after the strike began, because there are sunshine 
patriots and strikes do get difficult and tough, I think it could affect it. 

Now, therefore, would you support, and do you support, the lan- 
guage proposed by Senator Smith in the committee’s bill? 

Secretary Mrrcnety. No, sir, I do not. 

Senator Kennepy. You are opposed to it. 

Secretary Mrrcnet. I am opposed to it. And my recommendation 
is as I have stated. 

Senator Kennepy. Secondly, I am concerned about the language 
in the bill turning over to the local government powers which I 
believe they already possess. And that is dealing with local emer- 
gencies. 
~ Now, in the Supreme Court case of Garned versus the Teamsters, 
we had a finding. I think we all agree and we all believe that the 
States do have powers over such local matters, to quote the Supreme 
Court, “As public safety and order and the use of streets and high- 
ways.” 

Therefore, it seems to me that the language of the Smith bill 
really gives the States nothing in this bill. That appears to me to be 
unnecessary if it is as obvious as it looks, and if it is unnecessary why 
enact it. If it goes beyond the traditional powers, I think we ought 
to know about it. 
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How far does it go; how much additional power does it give the 
States beyond its traditional police powers ? 

Secretary Mircnety. It was my understanding, sir, that there was 
some question as to the authority of the State m this area of State 
health and safety of its citizens. 

The President’s recommendation was intended to make sure that 
that question was resolved and that there was no question that the 
State had the right, as I stated, in the same way that the President 
has the right, and the governor of the State has the same right as the 
President has in a national emergency, and as the governor has in 
a State emergency, to effectuate whatever is necessary to preserve 
the health and safety of the citizens. 

Senator Kennepy. But, Mr. Secretary, in the most recent Supreme 
Court decision which is Garner versus the Teamsters, December 14, 
1953, the Supreme Court has said that “we have held that States still 
may exercise its historic powers over such traditionally local matters 
as public safety and order and the use of streets and highways.” 
Therefore, I do not think that there is any doubt that the States do have 
these powers which seem to be most obviously named in the bill, to pro- 
tect the health and safety of the people. 

Of course, they have those powers. Does this indicate that the 
States are going to have additional powers during an emergency and 
that it will give them the right to go into matters which some of us 
believe should be protected by Federal statute ? 

Secretary Mircuery. Well, sir, this whole question of Federal-State 
jurisdiction, as you know, is a very complicated one. It is my im- 
pression that the President’s recommendation was intended to give 
to the governor of the State unquestionably the same right the Presi- 
dent has in a national emergency. 

In the problem of other matters of Federal-State jurisdiction and 
the degree of Federal jurisdiction and State jurisdiction, recom- 
mendations will be made by the President as stated. Perhaps your 
question might be better answered by me at a time when that whole 
thing is analyzed. 

Senator Kennepy. The only point I was saying is that you would 
agree, if you say the States should have the same power that the 
President has, the President’s powers are extensive, and I am not sure 
we should be willing to turn over the same sort of powers to State 
governments. 

Secretary MircnetL. I am talking about national emergencies. 

Senator Kennepy. I am talking about national emergencies, also. 

The only other point is, do you really feel that extending the non- 
Communist affidavit to employers is really a contribution to sound 
labor-management relations? Is it not obvious that that is a sop being 
thrown to labor to take the sting off them when the problém, you will 
agree frankly, is in certain trade unions, particularly those that were 
thrown out of the CIO several years ago. 

Now, there is a fact that some of them are dominated by people who 
support the Communist Party line. Therefore, to come before the 
committee and make a recommendation which is completely ineffective 
as far as solving the Communist problem, it seems to me, is just a 
waste of time for us to even consider that recommendation. 

Secretary Mrrcne.y. No, sir; I would not agree with that. You 
will note that the recommendation makes the point, I believe, that you 
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made, that the real solution is to get at this Communist problem gen- 
erally, not necessarily exclusively in labor unions, but as a general 
problem affecting all segments of our economy. 

It is the proposal of the President to recommend to the Congress 
the passage of such legislation. As stated in the recommendation, un- 
til such legislation is passed, it was not thought desirable to remove 
from the act the present non-Communist affidavit, but in the interests 
of equity, in the interest of balance, if you will, to require that em- 
ployers do it. 

Senator Kennepy. It is the same as extending a prohibition against 
the rich and the poor from sleeping under bridges. It does not mean 
anything. 

I will just be very brief on two other points. 

Secretary MircHet,, Except, Senator, that the poor object to sleep- 
ing under bridges alone. 

Senator Kennepy. Now, on page 3, you talk about true neutrals. 
Now, you have felt that true neutrals should be protected in this ques- 
tion of secondary boycotts; therefore, you permit the boycott to be 
extended in struck work. Now, there are other people that are 
participants. 

The Massachusetts law provides that if anybody does 50 percent of 
their business with someone who is being struck, that they are not true 
neutrals. 

Now, it seems to me that there is a wide area not covered by your 
recommendation of people who are not true neutrals in these boy- 
cott cases which might very well be included in any amendment we 
might make. 

You would not say that this problem had been decided, or this ques- 
tion of who is a true neutral, by your recommendations, would you? 

Secretary Mrrcnetn. These recommendations are intended to meet 
and hit the most important areas in this very complex problem. 

Senator Kennepy. Well, would not you agree that there are still 
other areas? 

Secretary Mrrcneiy. There may be. 

Senator Kennepy. And are not you quite sure that there are other 
people who could be involved in a dispute who are not true neutrals? 

Secretary Mrrcweiy. Do not you think that that is a matter of fact 
determination, as of the current situation, or the situation as its exists 
when you examined it? 

Senator Kenyepy. You mean by the National Labor Relations 
Board ? 

Secretary Mrrcuety. Perhaps. 

Senator Kennepy. Now the last question is this question of extend- 
ing free speech: Some of us have been particularly concerned by the 
free speech section in the Taft-Hartley Act asit is. You would extend 
it to representation cases. As you know, one of the difficulties that 
have prevented the textile workers from organizing in some of the 
Southern States has been the way this free-speech section has been 
interpreted. 

Now, with the Board making a reversal in the Bonwit-Teller case, 
and with you extending it to representation cases, it seems to me that 
this is a serious set back in this area for labor’s hopes to extend in 
unorganized areas. Would you care to comment on that? 
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Secretary MircuEt. I do not think anyone can quarrel or at least 
I do not quarrel with the concept that free-speech provisions should 
apply in all relationships, management and labor. 
I think that the problems may arise from the manner and method 
of interpretation in particular cases. I think that that is a matter 
of the reasonableness of administration. And I do not think that 
you can legislate in the particulars. These are matters which are 
constantly being interpreted by the administration. 
Senator KenNepy. That seems to me to indicate the wide latitude 
given to the National Labor Relations Board in its decisions on these 
cases. ‘Therefore, it seems to me that perhaps the Board’s decisions 
will be more important in the field of labor-management relations 
than will even the decisions we might take in this committee as to 
these amendments. 
Do you not think it will be tremendously important, the decisions 
of the Board, in all of these areas, as it has been in the past? 
Secretary Mircneit,. Well, as you know, sir, the decisions of the 
Board over the years since 1936 have been much more important than 
the legislation. I do not think that legislation can possibly foresee 
all of the situations that must arise. You must depend on fair 
administration. 
Senator Kennepy. I have just one more question and that has to do 
with the national emergency section. 
I think you were quoted as saying before the CIO convention in 
regard to the steel strike that you felt in reference to the ac tivities of 
the White House in that strike that these “side door entries” into the 
field only complicated the case. Now, by your suggesting and sup- 
porting the recommendation that the Board during its last report. to 
the President in the national emergency make rec commendations, it 
seems to me that you introduce some of the dangers which you had 
previously warned against without, it seems to me, making any of the 
real improvements in that section which were suggested by Senator 
Ives’ bill. 

It seemed to me that that was a important step forward. You have 
taken the act as it is, and it does not seem to me that in this one sug- 
gestion you have really improved the possibilities of these national 
emergencies to be settled amicably, but will inject the administration 
and the White House as it was injected into the steel strike with not 
always fortunate results. 

Do you care to comment on that, in view of your previous objection ¢ 

Secretary Mircueu. I did not refer, sir, in my CIO speech to the 
steel strike. I referred to the general practice which existed. 

It seemed to me that this provision empowering the President to ask 
for recommendations is a sound one, in that the present law leaves the 
President with no background as to the issues in the dispute. As the 
Chief Executive Officer, in that case of national emergency, he will be 
inevitably called upon for recommendations or actions. 

It seems to me that this gives him the opportunity, if he desires to 
use it, to get the opinion of men who have been operating on the board 
of inquiry and who presumably will be immersed in the facts and 
details of the dispute. It is asound one. I personally do not see any 
connection between that and what happened in other cases. 
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The Cuarrman. Before I call on Senator Goldwater, I want to now 
announce that tomorrow morning at 9 o’clock there will be an open 
hearing on the nomination of Mr. Beeson in the old Supreme Court 
room, that is, room P-63. That is tomorrow, Tuesday morning. 

I regret to say that we cannot get this room tomorrow. This has 
been spoken for by some other committee. We will have to go back to 
our old Supreme Court room for the rest of our hearings. 

At 9 o’clock we will have the open hearing on the nomination of 
Mr. Beeson. At 10 o’clock we will continue these hearings in the same 
room, with Mr. William B. Barton, geenral counsel of the United 
States Chamber of Commerce, as our witness there, unless we find it 
necessary to call Secretary Mitchell again. 

Senator Murray. Tomorrow, I understand, we will only have the 
one witness. 

The Cuarrman. That is all we have down here. 

Senator Murray. Inasmuch as Senator Hill and Senator Douglas 
have been unable to ask any questions, would it be possible for them to 
have Mr. Mitchell present to ask a few questions ? 

The Cuatrman. I feel it necessary, if we did that, to put a limitation 
on the time. I might suggest right now that in the famous General 
MacArthur hearings we had the problems of questions and we had a 
rule then that we would all have a round of 5 minutes and if we got 
through with our round of 5 minutes then we would go into another 
round of 5 minutes, so as to give everybody the same chance and not 
have a few of the Senators doing too much of the questioning. I think 
it is effective when we have a good many questions to be asked to give 
everybody a chance. 

Now, I am trying to get permission from the floor to continue in 
session until half past 12. In the meantime, I think we could ask 
Senator Goldwater to question the witness. 

Senator Gotpwater. I have just one question, and it will not take 
a minute. But I would like to indulge in two comments. 

First, I, asa member of the Republican side of this committee, 
appreciate very much the Democratic side coming to this meeting. It 
is a great pleasure to have them with us in the same room together. 

The second comment is that it is very obvious from one of the 
remarks made by the distinguished Senator from Massachusetts that 
the Democratic side misunderstands the intent of the Constitution. 
He says that maybe we should not turn over to the States certain 
powers. It has always been my understanding that the States give 
the Federal Government powers. 

I might suggest that that is one of the reasons we are in some of the 
troubles that we are in today. 

Now, Mr. Secretary, regarding 14 (<) , the bill suggests that nothing 
in this act shall be construed to nullify the power of any State or 
Territory to protect the health or safety of the people of such State 
or Territory during emergencies resulting from labor disputes. 

I agree with Senator Kennedy that that is already taken care of, 
in practically, I should assume, all of the constitutions of the various 
States. 

You do not have to comment at this time, but I would like to ask for 
you a your staff to study my bill, which is S. 1161, and it reads 
thusly : 
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Nothing in this Act shall be construed to nullify the power of any State or 
Territory to regulate or qualify the right of employees to strike or picket. 


I would like to request from you a report on that particular bill to 
this committee. 
Secretary Mircuew. I will, sir. 
(The following letter was later received for the record: ) 


FEBRUARY 19, 1954. 
Hon. H. ALEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, 25, D. C. 

Dear SENATOR SMITH: This is in response to your requests for nomena on the 
sotontng bills: S. 369, 8. 655, S. ens, Ss. 657, S. 658, S. 659, S. 838, S. 1026, S § ao 

. 1146, S. 1190, S. 1310, S. 1311, 8S. 1312, 8. 1729, S. 1906, 3. 1919, S. 2443, S. 2650, 
ade S. 2704. 

All of these bills provide for amendments to the National Labor Relations Act, 
as amended, or to the Labor-Management Relations Act, 1947. On January 2) 
and 26, 1954, I presented to your committee my views on the President’s recom- 
mendations for changes in these acts and on 8. 2650. I would appreciate your 
considering my statement and testimony at that time as a complete expression of 
my views, with the exceptions noted below, on how these acts should be amended 
at this time, and accordingly, as indicating my position on the various proposals 
contained in these bills. 

You will note that I do not include among the above bills 8S. 225, S. 1161, S. 1264, 
S. 1785, and §S. 2218, all of which are proposals relating to the respective ‘jnrisdic- 
tions in the field of labor relations of the Federal and State Governments. This 
subject is now being examined by the various interested departments and 
agencies and the President will transmit recommendations in this respect to the 
Congress. My views on these bills will be deferred until the President has made 
such recommendations. 

Also omitted from this report are 8. 1831 and 8. 1897. These bills provide for 
amendment of the National Labor Relations Act so as to make it an unfair labor 
practice. for employers or unions to engage in acts which discriminate on the 
basis of race, color, religion, or national origin. It would be more appropriate 
to deal with these bills in the context of my views on the general subject of fair 
employment practice legislation. 

Yours very truly, 
JAMES P. MitTcHELL, Secretary of Labor. 


Senator Gotpwarer. That is all. 

Senator Cooper. Mr. Secretary, the questions asked concerning the 
origin of the President’s recommendations might leave in the record 
the implication that they were suddenly conceived. Is it true that 
all of these propositions, with the exception of the strike vote provi- 
sion, were the subject of exhaustive hearings before this entire com- 
mittee last year, at which hearings both labor and management 
testified ? 

Secretary Mrrcenet.. That is my understanding, sir 

Senator Cooper. Returning to the strike vote proposition. Several 
groups of Negro people have said to me that in some unions the 
denied the right to vote, and I do not mean that that applies on aly to to 
Negroes. But there are large groups who are denied the right to 
vote. Do you know whether that is correct ? 

Secretary Mrrcnert. That large numbers of union members are 
prohibited from voting? 

Senator Coorer. That some types of members? 

Secretary Mrronety. I was not aware of that. 

Senator Cooper. I do not know, I did not know myself; I wanted to 
ask about it. 

Can you state what the experience of the strike vote procedure under 
the emergency provisions of the Taft-Hartley Act has been ? 
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Secretary Mrrcueti. On the employers’ last offer ¢ 

Senator Cooprr. Yes. 

Secretary Mircueti. That is the only vote that is taken there. 

Senator Coorer. Do you know whether or not it has been successful 
or whether it has had any value? 

Secretary Mircnety. We have had few years experience. To my 
knowledge it has not changed the situation as it was before the vote 
was taken. 

Senator Cooper. I was much interested, as a new member of the 
committee, in your statement that the objective of the administration 
is legislation for less interventon of the Government in labor-manage- 
ment relations and absolute impartiality of the Government. I 
personally think that that is one of the greatest opportunities of this 
administration. 

I want to ask you if you believe that the strike vote proposition is 
consistent with, first, the idea of less intervention and, second, if it 
does offer or would give rise to the charge of partiality. 

Secretary Mrrcnext. I do not think it would give rise to the charge 
of partiality. I think voting is an integral part of our consciousness. 
here in this country, by secret ballot. I donot think that as we mature 
in our labor relations, and as I said in my statement, I would hope 
that the time would come when Government would withdraw more 
and more from labor relations and collective bargaining. 

I see value in a prestrike vote. 

The Cuarrman. Senator Upton, I think we have a few minutes. 

Senator Urron. I am satisfied with the testimony of Secretary 
Mitchell. And I have no questions. 

The CHarrman. Now, Secretary Mitchell, Senator Murray has 
suggested that two of his colleagues were absent this morning and 
might like to question you. Could you come back tomorrow morn- 
ing at 10 o’clock for a short time to permit them to question you ? 

Secretary Mrrcne.y. I have a jurisdictional problem, sir. I have 
an appearance scheduled at 10 o’clock before a House committee and 
if I could arrange to postpone it, if you could help me to arrange to 
postpone it, I would be very glad to do it. 

The CuarrMan. I would not expect that we will have more than half 
an hour. 

Secretary Mircnetyi. Then, perhaps, I can be here at 10 o’clock. 

The Cuatrman. It might be easier, if you can, to come to us in the 
Supreme Court room at 10 o’clock, and our meeting will be over on 
this confirmation, and we can hear you right away, and let you go to 
the other meeting. I will appreciate it very much if you can do that. 

Secretary Mrrcuetu. I will be happy to. 

The Cuatrman. I want all of the members to have an opportunity 
to question you. 

We stand adjourned until tomorrow morning at 9 o’clock. 

(Thereupon at 12 m., a recess was taken until Tuesday, January 
26, 1954.) 
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TUESDAY, JANUARY 26, 1954 


Untrep States SENATE, 
Commirrer on Laznor and Pusitic WELFARE, 
Washington, D. C. 

The committee met at 10: 10 a. m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith (presiding), Ives, Griswold, Purtell, 
Goldwater, Cooper, Upton, Murray, Hill, Neely, Douglas, Lehman, 
and Kennedy. 

The Cuarrman. The hearing will come to order. 

I will ask Secretary Mitchell if he will return to the stand. 

I apologize to you this delay. I know you have another appoint- 
ment. 

Senator Ives. Mr. Chairman, may we proceed ? 


FURTHER STATEMENT OF HON. JAMES P. MITCHELL, SECRETARY 
OF LABOR 


The Cuarrman. Secretary Mitchell, we appreciate your coming 
back again this morning. We asked you to come back because some 
members of the committee did not have the opportunity yesterday 
when you were before us to ask questions. 

Senator Upton, do you have any questions? I think you were the 
last man. 

Senator Urron. No, thank you, Mr. Chairman. 

The Cuarmman. I think Senator Hill was not here yesterday. 

Senator Hux. I was here but had to leave. 

Mr. Secretary, in your testimony yesterday, as I understood, you 
advised the committee that you were speaking for the administration ; 
is that correct? 

Secretary Mircuety. Yes, sir. 

Senator Hitt. Then in your testimony about the strike vote, you 
used the words “speaking personally” you favored the vote being 
taken before the strike. hy do you say that is personally? 

Secretary Mrrcuetu. It is my personal opinion, and it is the ad- 
ministration’s view, too. I meant them both. 

Senator Hix. In other words, you spoke for the administration as 
well as for yourself when you said that ? 

Secretary MircueE... That is right, sir. 

Senator Hixz. As I understand that provision, if a striker does not 
vote, that is counted as a vote against the strike; is that right? 

Secretary Mrrcuetu. I have not seen, Senator, a specific provision 
as to how this prestrike vote should be implemented. 
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Senator Hix. Would you say it would be right to count a nonvote, 
where a worker did not vote, as a vote against a strike? 

Secretary Mrrcnetu. I would think, sir, that the mechanics of the 
prestrike vote should be thought through and explored. I think that 
the concept of majority vote is a sound one. 

Senator Hirt. When you say “concept of majority vote,” what do 
you mean in terms of those who do not vote? We know in our regular 
elections, primary and general, much as we want everybody to vote, 
many people do not vote. Their votes are not counted either pro or 
con when they do not vote. 

Secretary Mrrcnetu. If I recall the discussion yesterday, Senator, 
this question of how do you implement a prestrike vote was discussed 
at length, and I was requested to make available the services of our 
Department in working with the committee staff in working through 
and working out some mechanism that might possibly make this 
principle effective. 

We are now doing that. I would hesitate to try to work out here 
verbally a mechanism or a procedure, because I think it is something 
which should be studied very carefully. 

Senator Hm. I was not asking, Mr. Secretary, for a mechanism or 
procedure. I was just asking whether or not you thought, if a striker 
did not vote in an election, he should be counted—his vote could not 


be counted, because he did not vote—if he should be counted as voting 
against the strike? 

Secretary Mrrcnety. I have no opinion on that now, sir. 

Senator Hixt. You have no opinion on that now. I see. 

Did you suggest this strike vote proposal yourself? 

Secretary Mircuety. The President’s proposal ? 


Senator Hm. Yes, sir. 

Secretary Mircuety. The President’s proposals, sir, are the result 
of discussions with many people, many staff officers of the President. I 
agree with it, yes, sir. 

Senator Hm. You agreed with it, but did not suggest it? 

Secretary Mrrcuety. There are many things in there that are the 
result of composite thinking, and I agreed with them all. 

Senator Hitz. In that connection, while you speak about “many 
things,” we had many statements in the press along last June and July 
about some 19 suggested changes which it was alleged the administra- 
tion would suggest in the Taft-Hartley law. 

As I recall, the late beloved chairman of this committee, Senator 
Taft, himself suggested some 26 changes. 

Do you know what became of the other changes? There are not any 
19 or 26 changes suggested now. 

Secretary Mrrcnety, No, sir; I do not. I might say that these rec- 
ommendations which the President has made are the result of many 
discussions, and they are the recommendations which the group and 
the individuals who worked on them felt were sound, constructive, 
practicable, and realizable. 

Senator Hitu. Have you studied the 26 suggestions that Senator 
Taft made for changes? 

Secretary Mrrcuett. No, sir, not fully. 

Senator Hm. Are there any of them which are not included in the 
present bill which you would suggest be added to this bill? 
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Secretary Mrrcnetu. I do not know of any at this moment, sir. 

Senator Hiix. You do not know of any suggestion other than those 
embodied now in the bill, that you would suggest ? 

Secretary Mrrcneii. At this point I would recommend the adoption 
of the recommendations of the President as incorporated in S. 2650, 
with the suggestions I have made for revision. 

Senator Hiix. As to your strike vote provision, would this strike 
vote apply to the construction industry, Mr. Secretary ? 

Secretary Mrrcnetu. I should think so. 

Senator Hirt. Would you not think it would be extremely difficult 
if not impossible, to accomplish it because of the nature of that 
industry 

Secretary Mrrcneiy. It might be, and I think that that is where 
the whole thing needs complete examination, conceivably. 

Senator Hitz. You say that the strike vote provision does need very 
thorough examination ? 

Secretary Mircnety. I said that yesterday; yes, sir. 

Senator Hitz. Then would you be in favor of including this strike 
vote provision in the bill until it had been thoroughly examined ? 

Secretary Mircnexy. I would think, sir, that I would not like to 
see the rest of the President’s recommendations await too lengthy 
a review. It seems to me, however, that all of the information that 
one can possibly develop on this subject is available, and it should 
not take long to explore all of the suggestions that have been made in 
the past and reach a determination. 

I do not think the time factor here is one that should delay the 
exploration. 

Senator Hitn. You mean by that that you would wait a while until 
you had made this thorough examination which you think should be 
made? 

Secretary Mrrcne.y. It depends, sir, on what you mean by “a while.” 
It seems to me that with all the knowledge on the part of the people 
engaged in this, that a full exploration of the strike vote could be 
made within a week. 

Senator Hitz. Do you think you would be prepared, then, to bring 
up the result of a thorough examination in a week’s time? 

Secretary Mrrconey. Yes, sir. 

Senator Hixx. That is all right now, Mr. Chairman. I see the Sec- 
retary’s time is about out, and I think Senator Douglas has a number 
of questions he wishes to ask. 

The CuatrrMan. We will be glad to hear from you, Senator Douglas. 

Senator Doveras. Mr. Secretary, you just stated that you thought 
that within a week the Department of Labor would be able to furnish 
information which would enable us to make a more correct judgment 
on this question of strike votes. May I ask if you would submit the 
facts on what union constitutions now require in the matter of strike 
votes ¢ 

I think it will be found that a great many of the unions, perhaps the 
majority of them, require a poll of their members prior to a strike. 
I wish you would submit such information, including comparative 
statements of union membership, so we can judge the degree to which 
this is already covered by internal union law. ‘That is my first request. 
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My second request is that the Department of Labor make a rough 
estimate of the probable costs of holding such referenda on the basis 
of the strike statistics for the past 3 years, that is, the total number 
of strikes, the numbers involved, and an estimate as to what the costs 
would be. If you will include that in your statement, I would be very 
much obliged. 

Secretary Mrrcnety. Yes, sir. 

Senator Doveras. I understand this will be done. 

Secretary Mrrcnext. It will be done. 

Senator Doveras. Thank you very much. 

(The information referred to follows :) 


Unirep STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SOLICITOR, 
Washington, February 4, 1954. 
Mr. Roy JAMES, 
Staff Director, Committee on Labor and Public Welfare, 
United States Senate, 
Washington 25, D. C. 

Dear Mr. James: In connection with the hearings of the Committee on Labor 
and Public Welfare to consider the President’s recommendations for amending 
the Labor-Management Relations Act of 1947, and S. 2650, request was made 
to the Secretary of Labor for information on the following subjects: (1) The 
number of union constitutions which provide for a strike vote, the type of vote, 
and the number of workers covered thereby; (2) a rough estimate of the cost 
of a prestrike vote conducted by the Government, on the basis of strike statistics 
for the last 3 years including the total number of strikes and the number of 
workers involved ; and (3) examples of procedures to effectuate a prestrike yote 
requirement. 

Pursuant to these requests, I have the privilege to transmit to you the follow- 
ing information prepared in the Department of Labor. 

The Department of Labor has examined the constitutions of 112 of the approxi- 
mately 215 major national and international unions which have 2 or more 
locals and agreements with 1 or more employers. The remainder of the 215 
are composed of 50 or so unions not covered by the Taft-Hartley Act, such as 
railroad and Government workers, and another 50 or so of the smaller unions. 

The 112 union constitutions analyzed cover nearly 80 percent or 14 million 
of the estimated 17 million union members in this country. Of this number 
slightly over half or 63 of the constitutions, covering some 8.1 million workers, 
require a prestrike vote by local union members. Forty-nine of these constitu- 
tions, covering some 5,767,000 workers, do not require a prestrike vote. 

A secret ballot is expressly required in 30 of the 63 constitutions requiring a 
vote, a referendum in 11, a ballot in 2, and 20 make no reference to the type of 
vote. A two-thirds vote of those voting is required in 26 of the 63 constitutions, 
a majority in 15, a three-quarters vote in 11, a three-fifths in 1, and 10 contain 
no specification. 

This analysis was necessarily confined to the constitutions of the larger in- 
ternational unions. These larger unions consist of some 70,000 to 75,000 local 
unions. The analysis does not: demonstrate, therefore, the extent to which a 
great many additional workers may be covered by a strike vote requirement in 
the local constitution, where the international does not so provide. In this con- 
nection, it might be noted that the representative of the National Independent 
Union Council testified before this committee on February 1, 1954, that the 
constitutions of all its member unions provide for a strike vote and that in most 
cases the voting is done by secret ballot. 

There is enclosed a more detailed analysis of these international union con- 
stitutional provisions, as well as several illustrative examples of such provisions 
and of strike vote clauses in collective-bargaining agreements. 

There is also enclosed an informational statement on labor disputes and strikes 
which indicates that strikes have averaged about 4,700 per year over the last 
5 years, involving an average of 2,700,000 workers per year. This strike figure 
includes only strikes involving six or more workers. While it includes strikes 
in certain industries not covered by the Taft-Hartley Act, such as railroads, 
airlines, agriculture, and services, complete exclusion of these industries would 
not materially affect the national strike total. 
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There are no reliable figures on the actual cost of conducting a strike vote. 
The National Labor Relations Board presented certain cost figures during the 
1945 hearings on the appropriation bills. The Board pointed out, however, that 
it was difficult to allocate costs to the strike vote operation in many instances. 
An employee might work on a strike vote 1 day and a representation election 
the next. In addition, there may be a wide variation in costs from case to case, 
depending upon a number of factors, such as inaccessibility of employees and 
wide geographical scattering of units to be covered by the vote. The Board did 
estimate the cost of conducting the nationwide strike vote in the bituminous-coal 
industry under the War Labor Disputes Act at 50 cents per vote. The total esti- 
mates of this particular vote were as follows: 


ei crepenene ements eetiet inns acts aitcane ain eae ea nade $114, 323. 70 
ee ee oe Li ant as a titged Sarat taint ante atta e Cothdibahal 27, 679. 24 
OTE TTI oe nn enn oe ek deg Aaindlb eal Y 6, 000. 00 
Rental, eguipment, and space._...... 0) ie Dg tL) 5, 000. 00 
Pritam Wee Be Oe i) he eee dled 7, 718. 43 


SUCH SIs SRNR, SUDO UR nn teste erg bie hile 3, 410. 27 


OCS nsec mere ee renee spe pe capa aG edited aida 164, 131. 64 


The 50-cent figure does not reflect possible cost increases since that date. The 
figure also is based on the cost of a strike vote conducted and financed entirely 
by the National Labor Relations Board. In this connection it might be pointed 
out that the Board representatives testified that they did not conduct this coal 
strike vote exclusively with regular staff members, but additional temporary 
workers were hired in this particular case to handle the vote. No realistic 
projection of the cost can be made until specific procedures are developed by 
the committee, and a decision made as to the extent to which the staff of other 
agencies might be used. 

To the extent that procedures adopted for a prestrike vote would permit maxi- 
mum utilization of existing facilities and personnel of Federal, State, and other 
agencies, the cost of conducting the vote could be minimized. Nearly one-half 
of all strikes, as shown in the enclosed informational statement, involve less than 
a hundred workers. This fact suggests the possibility that in a large number 
of cases a strike vote could be conducted by existing facilities with little addi- 
tional cost if, in addition to the existing facilities of the National Labor Re- 
lations Board, there could be made available needed assistance from Federal 
agencies having regional and field offices such as the Federal Mediation and 
Conciliation Service and the Department of Labor, as well as from State and 
local agencies in appropriate cases. The cost of conducting a strike vote in a 
few difficult situations need not be taken as illustrative of the cost of conducting 
the greater percentage of such votes. Again, emphasis placed on the most 
economical methods of conducting the vote could substantially reduce costs in 
other ways, as for example, by eliminating printing costs through substituting 
for printed ballots other methods of secret balloting. 

In response to the committee’s third request, there is enclosed a document 
setting forth examples of different types of prestrike-vote procedures which have 
been adopted at various times. 

The Department of labor will soon be prepared to offer for consideration of the 
committee suggestions for amendment of the secondary boycott provisions. 

Very truly yours, 
Sruart RorHMan, 
Solicitor of Labor. 
ATTACHMENT No. 1 


STRIKE VoTE AND STRIKE CoNTROL PROVISIONS IN INTERNATIONAL UNION CONSTI- 
TUTIONS AND IN COLLECTIVE-BARGAINING AGREEMENTS 


UNION CONSTITUTION 


Most international union constitutions contain provisions governing the call of 
strikes by their affiliated local unions, but the constitutions vary considerably 
in the degree of control exercised by the national officers over local strike action 
and the requirement of a strike vote by the local union. Illustrative provisions 
are attached. 

The Department of Labor has analyzed a total of 112 international-union con- 
stitutions in its files, covering AFL, CIO, and unaffiliated unions. Their com- 
bined membership totals about 14 million workers, or about 80 percent of the 
total estimated union membership in this country of approximately 17 million. 
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Unions whose membership is primarily employed by governmental agencies 
(postal service, etc.) or on the railroads and airlines were excluded from the 
analysis. Approximately 50 unions fall into this category. 


Types of international union strike control provisions 

Strike-control measures in international union constitutions fall into two broad 
categories: (A) Requirement of a strike vote by local union members before 
calling a strike, and (B) prior approval of a proposed local strike by the national 
office. 


Strike votes 

Slightly over half (63) of the 112 unions surveyed require an affirmative vote 
of the membership affected in order to call a strike’ (table 1). The unions 
requiring a strike vote account for about 8.1 million workers. The proportion 
of constitutions with strike-vote requirements was approximately the same 
among AFL, CIO, and unaffiliated unions. 

In virtually all cases, the strike vote is to be held before the strike takes place. 

The strike vote is usually held by secret ballot at a special meeting of the 
local union. Thirty of the 43 constitutions which outline or refer to the method 
of voting specify a secret ballot; 11 constitutions refer to a referendum vote; 
and 2 refer to a “ballot” without any details (table 2). 

A two-thirds vote is most commonly required. Such a requirement was speci- 
fied in about half of the 53 constitutions which describe the size of the vote 
necessary for affirmative strike-call action (table 2). 


Prior sanction of strikes by the national office 

A common prerequisite to strike action by the local union is formal approval 
by the international union. Such a requirement was found in 83 of the 112 union 
constitutions analyzed (table 3). The membership of the 83 unions is about 
12.2 million. 

The stringency of national office control, in terms of prior strike approval, 
varies widely. Most constitutions, 64 of the 83, unqualifiedly require the local to 
secure prior strike approval before it may engage in a strike. The national 
office agent authorized to grant such advance approval is most often the inter- 
national president, the general executive board, or the union’s executive council. 
Local unions which take strike action without prior approval may be subject to 
disciplinary action, including suspension or expulsion. In a few instances, the 
discipline provision is explicitly related to the failure to obtain advance approval. 
Generally, however, the broad grant of disciplinary authority provided the inter- 
national union’s executive officers could be invoked against locals which do not 
comply with the requirement of obtaining prior sanction of strikes. 

On the other-hand, 19 of the 83 constitutions require prior national union 
approval only if the local union wishes to obtain strike benefits, other financial 
assistance, or other support from the national office. 


COLLECTIVE-BARGAINING AGREEMENTS 


Provisions in union agreements for an employee strike vote before a strike 
may be called are rare. As indicated in the preceding section, the requirement 
for, and rules governing, such a vote are generally included in the international 
union constitutions which were analyzed. 

Illustrative strike-vote clauses found in collective-bargaining agreements are 
attached. Of the 5 unions represented, 4 are affiliates of AFL, CIO, or unaffiliated 
international unions and 1 is a single-firm unaffiliated union. 

Generally, the contract clauses differ in two major respects from the consti- 
tutional strike-vote provisions by: (a) Broadening or defining more precisely 
the group of employees eligible to participate in the strike vote; or (b) providing 
for joint union-management supervision of the balloting and joint counting of 
the votes cast. In the first group are clauses which include as eligible voters 
all employees (rather than union members only); or only union members em- 
ployed by the company (rather than all local union members, some of which 
may be employed elsewhere); or only those employees present and working 
on the date the vote is taken. 


1 Local affiliates of an international union whose constitutions do not contain a strike- 
vote provision may include such provisions in their local constitutions or bylaws. Loca) 
union constitutions were not examined for this analysis. 
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The issue of whether a company may insist on contract clauses requiring a 
strike vote has recently been presented to the National Labor Relations Board 
in a ease involving Allis-Chalmers Manufacturing Co. A trial-examiner’s report 
sustained the contention of the union involved in the case that the company’s 
insistence on acceptance of a strike-vote clause in negotiations amounted to inter- 
ference in internal union affairs. The examiner’s recommendations stated that 
such a clause did not relate to wages or working conditions and was therefore 
not a matter on which a party has the duty to bargain under the Taft-Hartley 
Act. In the examiner’s view, the clauses involved related to “internal union 
administration.” 

The clause proposed by the company required a majority vote, by secret 
ballot, of the employees in the bargaining unit. The local union’s constitution 
and bylaws required a majority of union members, not employees, in the bar- 
gaining unit. 

The examiner’s opinion stated: 

“The issue raised by the union * * * was not the right of the company to 
bargain for a no-strike clause, nor whether there should be such a clause in 
the contract, but as to who should decide whether to authorize the union's 
strike: a question ordinarily reserved to an organization’s membership or officials. 
This seems to me predominantly an issue as to internal union administration, 
and not one affecting a condition of employment. * * *”? 

This issue is currently before the seventh circuit court. 


TaBLE 1.—Local-strike vote requirements in international union constitutions * 





Number of— Percent of— 





Strike vote requirement 
Unions Members Unions | Members 











Total ste y ceO cd. beiisttsnd dp soi csincd oethbcatente 112 13, 919, 000 100. 0 100. 0 
Local strike vote not required................. shoapicedaiss 49 5, 764, 000 43.7 41.4 
Local strike vote required_...................---.--.-....-- 63 8, 155, 000 56.3 58.6 

mainsail de oc. iil, J ee 8] 8,041,000} 51.8] ~—«257.8 
During strike ?____...... 13 2, 765, 000 11.6 19.9 
Timing not specified ?__..............--.--.--. 3 117, 000 | 2.7 | -8 











1 Excludes unions primarily in railroad and airline industries and in Government. 
3 Nonadditive. 11 unions with 2, 690,000 members required voting both before and during a strike. 


TABLE 2.—Method of strike voting prescribed in international union constitutions 











Method of strike vote Union Members 
Total requiring local strike vote.._...........-......--.2.2------ 222. ents eens. 63 8, 155, 000 
Method of local vote: 
tlle ae Ie it Aelita Ra! SAAS APPLE LI og CRB LAME eR? oy! 2 110, 000 
By secret ballot. 2... ic... 2c e le wwtidndgelue selbsbuekila adie bub d 30 5, 511, 000 
Dy POOR. 6s oo no osc wite be dipiitinin ape tata ehanrintn auig = Gedo mcy “ ll 91, 000 
a a Nl i a 20 2, 443, 000 
Size of majority required: 
ORRIIED BRUIT OIE be din cided op otic nla bneinde enminns hil ign Ancients aint 15 2, 210, 000 
36 vote re 1 1,000 
co. 26 4, 241, 000 
vote ‘ ll 1, 348, 000 
Bee TOR ai ok. «tin ds dtccpertetenes < pen Seadic todh detrerp Sten ay netnemetahaey sais 10 355, 000 





! Constitutions did not specify ‘‘secret”’ or otherwise. 
? Allis-Chalmers Manufacturing Co. and Office Employees International Union, Local 19 
(AFL), case No. 8-CA-570, November 1, 1952. 
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TABLE 3.—I nternational union constitutional requirements for international union 
approval of strikes * 





Number of— Percent of— 
Requirement for international union approval 





Total analyzed 13, 919, 000 100.0 | 100. 








laa helenae 
Unions | Members Unions [Members 
1 
| 


112 

Local strike requires approval.._..____.- 5 wink | 83 74.1 
Before strike is undertaken 2. ___ ‘ te 5 57.1 
For strike benefits and/or support 19 17.0 

Approval not required “ 29 25.9 


1 Excludes unions primarily in railroads and airline industries and in Government. 
2 Also includes limitation on benefits or support if strike is undertaken without international office 
approval. 


ILLUSTRATIVE PROVISIONS FROM INTERNATIONAL UNION CONSTITUTIONS GOVERNING 
THE CALLING OF STRIKES 


[Source: Union constitutions on file in the Department of Labor] 


(a) No strike vote specified in international union constitution 

(1) Unqualified requirement for advance approval by national office—No 
strike shall be called without the approval of the international president. 
(United Steelworkers of America (CIO). Effective: 1952.) 

(2) General statement of national office power to authorize strikes.—The 
general executive board shall have general supervision over all affairs of the 
International Handbag, Luggage, Belt, and Novelty Workers’ Union and shall 
have the power to authorize strikes and boycotts in accordance with this consti- 
tution, issue charters, reprove and punish locals for violations of this constitu- 
tion, or for misconduct, and it shall have the power to suspend local union officers 
and to suspend or revoke the charters of any local union * * *. (International 
Handbag, Luggage, Belt, and Novelty Workers (AFL). Effective: 1948.) 


(b) Locai union strike vote specified 

(3) Simple strike vote provision——Chapter shall notify the president of the 
executive board if a strike is pending and he shall give such advice and counsel 
as he may deem necessary to adjust the dispute. Where strike action is con- 
sidered, a vote shall be taken by the members of IUPW in the industrial division 
working in the affected area of the company who shall be called to a special 
meeting where the decision to ballot the entire membership of all industrial divi- 
sions in the area affected shall be determined by a majority vote of the members 
present, voting by secret ballot. No strike shall be called, on or off, without 
the approval of three-fourths of the membership affected. The balloting for 
the approval or disapproval of strike action shall be by secret ballot. In all 
cases, the president of the executive board shall approve or disapprove the pend- 
ing strike action. The chapter or chapters involved shall have the right of appeal 
to the executive board from the decision of the president and shall have the 
further right to appeal to the membership of IUPW from the decision of the 
executive board by referendum as hereinafter provided. 

In the event of a strike in any area of a company, and in the event any at- 
tempt be made by the management of the company or companies to move em- 
ployees from another area into the area affected, an overall strike vote shall be 
ealled. (Independent Union of Petroleum Workers (Ind.). Effective: 1949.) 

(5) Strike vote required; national office may call off strike.—In an extreme 
emergency, such as a reduction in wages, or an increase in the hours of labor, 
where delay would seriously jeopardize the welfare of those involved, the inter- 
national president may authorize a strike pending the submission to and securing 
the approval of the executive council. In all other cases the grievances must 
be submitted to the executive council and its approval obtained before any strike 
may be declared by any local lodge or the members thereof; and any local lodge 
or members thereof failing to comply with the provisions of this article shall 
forfeit all rights to strike donations or to other financial aid from the grand lodge 
during the entire period of the controversy. 

Whenever any difficulty arises within the jurisdiction of any local lodge be- 
tween its members and any employer or employers growing out of a reduction 
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in wages, lengthening hours of labor, or other grievances incident to the condi- 
tions of employment, or whenever any local lodge desires to secure for its mem- 
bers an increase in wages, a shorter work day, or other change in the conditions 
of employment, the local lodge having the greatest number of members involved 
shall call a meeting of all members directly affected to decide by secret ballot 
whether the proposed changes shall be accepted or rejected. A majority vote of 
those present and voting on the question shall decide. If as a result of this 
decision a strike vote is decided upon, it shall require a three-fourths vote, by 
secret ballot, of those in attendance and qualified to vote thereon, to declare 
a strike. Where groups of shops are classified under the jurisdiction of one 
local lodge, and when uniform demands, for the establishment and maintenance 
of uniform conditions in such classified groups of shops, have been formulated 
and adopted by constitutional action of the lodge, then all the qualified members 
of the lodge employed in such a classified group of shops, shall be entitled to 
vote on strike action affecting any particular shop in that classified group. 
On:iy individuals who have been members of a local lodge for more than 6 months 
shall be entitled to vote on the question of declaring a strike. If it is decided to 
reject the proposed reduction of wages, increased hours of labor, or other changes 
in the conditions of employment, or if it is decided to demand an increase in 
wages, a shorter work day, or other change in the conditions of employment, the 
decision shall be submitted, either in writing or through a committee, or the 
business representative, to the employer, or employers, and if the employees 
involved are unable to reach an agreement, the recording secretary of the local 
lodge shall prepare a full statement and history of the matters in controversy 
and forward the same to the international president, who shall thereupon in 
person or by deputy visit the local lodge where the controversy exists, and, with 
a member of the local lodge whose members are involved, investigate the con- 
troversy and if possible effect a settlement. Upon receipt of the statement and 
history of the matters in controversy from the recording secretary of the local 
lodge the international president shall prepare and forward a copy thereof to 
each member of the executive council, together with a request for their vote on 
the question of approving a strike of those involved to enforce their decision in 
relation thereto. Upon receipt of the vote of the members of the executive 
council the international president shall forthwith notify the local lodge of the 
decision of the executive council. No strike shall be declared by any local lodge 
or the members thereof without first obtaining the consent of the international 
president or the executive council. 

Should any local lodge fail to receive the sanction of the executive council it 
shall hold a meeting and declare the grievance at an end. Continuing such 
grievance after failure to secure the sanction of the executive council shall be 
considered sufficient cause for the suspension of any local lodge and the members 
thereof from all rights and privileges, at the option of the executive council. 

Any proposal to settle or declare off an existing strike must be presented at a 
regular or called meeting of a local lodge and decided by the majority vote, by 
secret ballot, of the members involved therein. Whenever the executive coun- 
cil decides that it is unwise to longer continue an existing strike, it may order 
all members of local lodges who have ceased work in connection therewith to 
resume work, and thereupon and thereafter all strike donations shall cease, ex- 
cept that the international president, with the consent of the executive council, 
may continue the relief in special deserving cases. (International Association 
of Machinists (AFL). Effective: 1950.) 

(6) Strike vote required; national office may call off strike—Whenever any 
difficulty arises within the jurisdiction of any local union within the shop in- 
volved, between its members and any employer or employers, growing out of re- 
duction in wages, lengthening of hours of labor, or other grievances incident to 
the conditions of employment, or whenever any local union desires to secure for 
its members an increase in wages, a shorter work day or other changes in the 
conditions of employment, the local union involved shall call a meeting of all 
members to decide whether the proposed changes shall be accepted or rejected. 
The majority vote of those present and voting on the question shall decide. If, 
as a result of this decision, a strike vote is decided upon, the Local Union exec- 
utive board shall notify all members, and it shall require a two-thirds vote by 
secret ballot of those voting to declare a strike. Only members in good standing 
shall be entitled to vote on the question of declaring a strike. 

If the local union involved is unable to reach an agreement with the employer 
without strike action, the recording secretary of the local union shall prepare a 
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full statement of the matters in controversy and forward the same to the regional 
director and international president. The regional director or his assigned rep- 
resentative in conjunction with the local union committee shall attempt to effect 
a settlement. Upon failure to effect a settlement he shall send the international 
president his recommendation of approval or disapproval of a strike. Upon re- 
ceipt of the statement of matters in controversy from the regional director, the 
international president shall prepare and forward a copy thereof to each mem- 
ber of the international executive board together with a request for their vote 
upon the question of approving a strike of those involved to enforce their decision 
in relation thereto. Upon receipt of the vote of the members of the international 
executive board, the international president shall forthwith notify in writing the 
regional director and the local union of the decision of the international executive 
board. 

In case of an emergency where delay would seriously jeopardize the welfare 
of those involved, the international president, after consultation with the other 
international officers, may approve a strike pending the submission to, and secur- 
ing the approval of, the international executive board, providing such author- 
ization shall be in writing. 

Neither the international union nor any local union, nor any subordinate body 
of the international union, nor any officer, member, representative, or agent of 
the international union, local union or subordinate body shall have the power 
or authority to instigate, call, lead, or engage in any strike or work stoppage, or 
to induce or encourage employees of any employer to engage in a strike or a con- 
certed refusal in the course of their employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, materials, or 
commodities, or to perform any services, except as authorized by the interna- 
tional executive board or the international president in conformity with the pro- 
visions of this constitution. Such power and authority resides exclusively in the 
international executive board and the international president, and may be exer- 
cised only by collective action of the international executive Board as provided 
in section 2 of this article or by emergency action of the internatoinal president 
as provided in section 3 of this article. 

Before a strike shall be called off, a special meeting of the local union shall 
be called for that purpose, and it shall require a majority vote by secret ballot 
of all members present to decide the question either way. Wherever the inter- 
national executive board decides that it is unwise to longer continue an existing 
strike, it will order all members of local unions who have ceased work in con- 
nection therewith to resume work and thereupon and thereafter all assistance 
from the international union shall cease. 

Any local union engaging in a strike which is called in violation of this consti- 
tution and without authorization of the international president and/or the 
international executive board shall have no claim for financial or organiza- 
tional assistance from the international union or any affiliated local union. 

The international president, with the approval of the international executive 
board, shall be empowered to revoke the charter of any local union engaging 
in such unauthorized strike action, thereby annulling all privileges, powers, and 
rights of such local union under this constitution. 

In cases of great emergency, when the existence of the international union 
is involved, together with the economie and social standing of our membership, 
the international president and the international executive board shall have 
authority to declare a general strike within the industry by a two-thirds vote 
of the international executive board whenever in their good judgment it shall be 
deemed proper for the purpose of preserving and perpetuating the rights and 
living standards of the general membership of our international union, provided, 
under no circumstances shall it call such a strike until approved by a referendum 
vote of the membership. 


ILLUSTRATIVE COLLECTIVE-BARGAINING CONTRACT PROVISIONS DEALING WITH STRIKE 
VOTES 


{Source : Agreements on file with the Department of Labor] 


(1) If any difference of opinion shall arise between the parties hereto during 
the period of this agreement, there shall be no strike of any type or character 
whatsoever, no suspension, slowdown or stoppage of work, and no interference 
with the free flow of labor to the employer, until every effort has been exhausted 
to adjust such difference of opinion on its merits through the grievance pro- 
cedure provided in this agreement. No strike shall be permitted until the matter 
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in controversy has been discussed by representatives of the international union 
with the management. 

Any violation of the above shall be considered just cause for discharge. 

The union further agrees that only employees of the division may participate 
in the voting of strike action. 

The division agrees that during the same period there shall be no lockout. 
(Revere Copper & Brass, Inc., Detroit, Mich., and United Auto Workers (CIO). 
Expiration date: October 1, 1953.) 

(2) All provisions of this agreement shall remain in full force and effect after 
reopening as above provided, except that the employees may strike in support 
of any such reopening demand, provided (1) a duly supervised secret ballot 
strike referendum is held (after said 30-day period) on company premises during 
working hours and at company expense, and (2) a majority of the employees in 
the bargaining unit have voted in such referendum in favor of a strike. 

The term “strike” as used in this article shall mean the concerted action of 
employees constituting a majority of the bargaining unit in remaining away 
from the company’s premises for the purpose of obtaining a settlement of the 
demands specified above. (Allis-Chalmers Manufacturing Co., West Allis, Wis., 
and United Auto Workers (C10). Expiration date: July 1, 1955.) 

(3) The union and its members agree that they will not engage in any slow- 
down, strike or other stoppage of work which will interfere with production, 
until the procedures provided in sections X and XI hereof are first exhausted, and 
not until a majority of the production employees covered by this agreement have 
approved such action. Employees as used in the previous sentence is defined to 
mean only those employees who are present and working on the date the vote is 
taken to determine the approval of the majority. Only such persons, further- 
more, shall be permitted to vote to determine whether or not a majority of said 
employees approve the action being taken by the union. It is further understood 
that the vote for the purpose of obtaining an approval from a majority of said 
employees shall be taken during working hours on company premises, and that 
at said time any person not eligible to vote shall absent himself completely from 
the plant during the time of the vote. (Joyce, Inc., Pasadena, Calif., and United 
Shoe Workers (CIO). Expiration date: September 30, 1953.) 

(4) There shall be no cessation of work due to strikes or lockouts, nor shall 
there be any intentional slowdown, until the executive council of the union and 
management have exhausted every reasonable possibility to adjust the dispute, 
provided no strikes shall ever be called, either by the union or by any group of 
its members, without the approval of such strike by a majority vote, by secret 
ballot, of all employees eligible for membership in the union. (The Coleman Co., 
Inc., Wichita, Kans., and Independent Appliance Workers’ Union. Expiration 
date: July 15, 1954.) 

(5) All regular elections for officers and stewards of the union, as well as 
ballots on questions requiring a full referendum vote will be held at the plant 
under the supervision of the union. 

It is agreed that before a strike may be called the company will be given a 
copy of the written authorization which is provided to the local union by the 
president of the American Federation of Grain Millers authorizing such action 
to be taken in accordance with its constitution and bylaws. (Kellogg Co., Battie 
Creek, Mich., and American Federation of Grain Millers (AFL). Expiration 
date: April 1, 1954.) 

(6) The union agrees that there shall be no stayin, sitdown, slowdown, nor 
interference with any of the operations of the plant nor suspension of work 
in any department during the life of this contract. The union further agrees 
that there shall be no general strike at any time during the life of this contract 
unless and until the means provided in this contract for settlement of grievances 
shall have been exhausted without agreement of both parties. There shall be no 
strike in any case, unless voted by a majority of the membership of the union, 
such strike vote to be taken by secret ballot under the supervision of an equal 
number of union and company representatives, not to exceed two for each party, 
and such strike vote to be taken on plant or company property, the location to 
be designated by the company and approved by the union president or com- 
mittee. An equal number of representatives of the company and of the union, 
not to exceed two for each party, shall count and certify the ballot; company 
representatives shall not include anyone in a supervisory capacity. (Cadillac 
Malleable Iron Co., Cadillac, Mich., and United Auto Workers (CIO). ~ Expira- 
tion date: December 20, 1952.) 
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(7) Members engaging in slowdowns, sitdowns, or other unauthorized inter- 
ruptions of production shall be subject to disciplinary action. No strikes shall 
take place until a strike vote has been taken in accordance with the constitution 
and bylaws of the union pursuant to a bulletin posted on the plant bulletin boards 
to the effect that a strike vote will be taken in the union hall. (The Oliver Corp., 
Springfield, Ohio, plant, and United Auto Workers (CIO). Expiration date: 
November 22, 1955.) 

(8) It is the desire of the union and the company to avoid all strikes; there- 
fore, there shall be no strikes, slowdown, stoppage, lockout, or other interrup- 
tion of production of any kind whatsoever until the grievance procedure estab- 
lished by contract shall have been completely exhausted. 

It is agreed that there shall be no meetings of members of the bargaining 
unit during scheduled working hours for the duration of this agreement, except 
that there may be a maximum of 5 such meetings, each meeting not to exceed 
1 day, in any calendar year for legitimate union business, provided the union 
gives the company at least 10 working days’ written notice prior to each such 
meeting. The provisions of this paragraph shall not apply to meetings of union 
stewards and officers. 

In any event, no strike, slowdown, stoppage, or other interruption of production 
shall take place until a strike vote has been taken in accordance with article 
XVII, section 1, of the constitution of the international union, UAWA (A, F. 
of L.) (a copy of which follows) pursuant to a bulletin posted on the plant bulle- 
tin boards to the effect that a strike vote will be taken in the union hall. (The 
Oliver Corp., Battle Creek, Mich., plant, and United Auto Workers (AFL). Ex- 
piration date: October 23, 1954.) 

In case of a general strike, it shall require a majority vote of the international 
executive board before the strike is officially called off. (United Auto Workers 
(CIO). Effective: 1951.) 


ATTACHMENT No, 2 


STRIKES AND LABOR DISPUTES 
Number of strikes 
During the past 5 years the number of strikes has averaged about 4,700 per 
year. This number has fluctuated markedly, however, ranging from 3,600 in 
1949 to approximately 5,100 in 1952 and 1953. 


Number of “active” disputes handled by Federal Mediation and Conciliation 
Service 

The Service distinguishes cases on the basis of “active,” “consultation,” or 

“standby.” Thus, for fiscal 1952 the number of cases in these categories was: 


Total__-- 13, 563 


An “active case” is defined by the Service as “an assignment in which the 
mediator has been authorized by the regional director to proceed and in which 
the mediator is actually participating in negotiations between the parties by 
conducting joint and separate conferences.” Typically, in such cases the parties 
have had their preliminary discussions and have reached some degree of an 
impassé, 

Number of establishments involved 

Both the FMCS records and the BLS strike data show that the number of 
establishments involved in labor-dispute cases greatly exceeds the actual number 
of disputes. 

It is roughly estimated that in 1952 and 1953 some 12,000 to 15,000 establish- 
ments were directly involved in work stoppages occurring in each of these years. 

These establishments are frequently widely dispersed geographically. For 
example, the steel dispute before the Wage Stabilization Board involved about 
100 companies and several hundred plants. These plants were located in about 
167 communities in 29 States. The 1952 Western Union strike included workers 
in every State in the country, while the strike involving telephone companies 
and the Western Electric Co. involved workers in 45 States. The petroleum 
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strike during 1952 covered establishments in 23 States. Sporadic stoppages in 
the meat-packing industry and a trucking strike early in 1952 each affected 14 
States. A strike at one of the Big Four rubber companies affected plants in 
21 States. The possible scope of a strike poll in the bituminous-coal industry is 
illustrated by the United Mine Workers reportedly has in the neighborhood of 
4,000 bituminous-coal mines under contract. These mines are widely scattered 
and, for the most part, are located in the generally inaccessible areas of the 
country. In conducting a strike vote in this industry under the War Labor 
Disputes Act, the National Labor Relations Board used 2,000 temporary workers 
hired for this particular vote, in addition to 145 of the Board’s regular staff 
members. 

Number of employees involved 


In terms of workers involved in strikes, the range in the past 5 years has been 
as follows: 


a Se I BR cariteinnnicyiestieiiramanaataremay 2, 410, 000 
TOE cer<eremenneeserceseeserinets By OR EO 1 SOD ponge enti 8, 030, 000 
LO e<teenprtnaiedaerieneseiinden 2, 220, 000 


The average of the past 5 years exceeds 2,500,000 per year. 

In terms of workers involved in active disputes handled by the Federal Media- 
tion and Conciliation Service, the 5,729 active cases handled in fiscal 1952 
involved approximately 7,200,000. 

Scope of Taft-Hartley Act jurisdiction 

The work-stoppage statistics include certain industries or jurisdictions which 
are not covered by the Taft-Hartley Act. The two most significant jurisdictions 
are (1) railroads and airlines, which are subject to the Railway Labor Act, as 
imended, and (2) Government services—Federal, State, and local. 

At least two other groups of industries would appear to be either excluded 
from or only partially included under the Taft-Hartley Act. These are (1) agri- 
culture, forestry, and fishing, and (2) services (personal, business, and other). 

Complete exclusion of these four groups of industries from strike data would, 
however, have little caterial effect upon the overall national totals of work 
stoppages occuring during a year. For example, in 1952 these 4 industries 
accounted for only 217 work stoppages. More than half of these occurred in 
tne service group of industries which, in all likelihood, would include some 
establishments whose volume of business or extent of facilities would not be 
such as to bring them within the jurisdiction of the National Labor Relations 
Board. 

The active-dispute-case figures of the Federal Mediation and Conciliation 
Service presumably cover only situations which threaten to have a substantial 
effect on interstate or foreign commerce. As a matter of policy, the Service 
makes mediators available only in such situations. 


Issues in dispute 


It has been assumed that all strikes would be subjected to the prestrike poll 
regardless of the issues surrounding the stoppage. The majority of work stop- 
pages develop over issues relating to the renegotiation of an existing agreement 
or the consummation of an initial contract. In 1952, for example, strikes of this 
character accounted for about two-thirds (64.3 percent) of the year’s total of 
5,117 stoppages. A substantial number of work stoppages (1,378 or 26.9 percent) 
were related to working conditions. In some instances, these were also linked to 
the revision of a contract. In other instances they arose through grievances over 
the application of an existing contract. In a limited number of cases, although 
the precise figures are not known, such stoppages were of the “wildcat” variety 
and hence did not proceed through normal union prestrike deliberations. Finally, 
a smaller number of stoppages (334 or 6.5 percent) dealt with interunion or intra- 
union matters. Such disputes would presumably provoke additional problems in 
terms of coverage of a prestrike poll. 


Number of workers per dispute and per contract 

In 1952 about 695 strikes, or 18.6 percent of the total number, involved fewer 
than 20 workers and nearly one-half of all strikes (48.2 percent) involved fewer 
than 100 workers. 

All references to “workers involved” in strikes refer to the total number of 
employees directly affected by the dispute in the establishment. In some in- 
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stances, the strike may be initiated by a craft or other bargaining unit comprising 
but a minority of the total plant employment. 

Another indication relative to the size of prestrike dispute situations may be 
obtained through an examination of agreements on file with the Department of 
Labor pursuant to section 211 of the Taft-Hartley Act. A study revealed that 
approximately 14 percent of the 12,000 agreements covered fewer than 25 work- 
ers ; 39 percent fewer than 100 workers. About 88 percent of the total number 
of agreements each applied to less than 1,000 workers. These agreements, how- 
ever, covered less than one-fourth of all the workers. It is thus clear that in 
terms of labor-management negotiations the overwhelming number of agreements 
(as well as work stoppages) relate to establishments or units, each of which 
employs relatively few workers. On the other hand, great numbers of organized 
workers are employed in large establishments, or groups of establishments which, 
in the aggregate, relate to millions of workers. 


Seasonality of disputes 


Available data, both with reference to the expiration or renegotiation date of 
contracts as well as the occurrence of strikes, indicate certain broad seasonal 
peaks and valleys during the year. Thus, the comprehensive survey of agree- 
ments previously referred to showed that the number of contract expirations 
rises markedly in the spring and reaches a peak in early summer. The same 
general picture is obtained from an analysis of the monthly trend in work stop- 
pages. Typically, the volume of strikes is lowest in the closing months of the 
year and is greatest in the spring or summer. For example, in 1952 the number 
of stoppages which began ranged from 179 in December to 529 in April, 518 in 
May, and 522 in September. 


ATTACHMENT No. 3 
EXAMPLES OF ALTERNATIVE PROCEDURES FOR A PRESTRIKE VOTE 


There would appear to be at least five general alternative methods for super- 
vising a strike vote. These are: (1) A strike vote conducted by one Government 
agency alone, such as the National Labor Relations Board; (2) a strike vote con- 
ducted by using staff and facilities of a number of agencies, including appropriate 
State and local governmental agencies, under the direction of one Federal agency, 
so that the local employees of all these agencies could be used to the fullest extent 
possible: (3) a strike vote conducted by the union or other petitioning group, 
under the general supervision of and in accordance with standards established by 
the Government, with power in the Government to enforce its standards; (4) a 
strike vote conducted jointly by the union and the employer, under the same 
Government supervision as a vote conducted by the union; (5) a combination 
of two or more of these methods. 

Consideration might also be given to the fact, as shown in attachment No. 1, 
that a large proportion of union constitutions require a strike vote of some type. 

An examination of Federal and State laws which provide or have provided at 
one time or another for a strike vote indicates that it was contemplated in each 
case that the strike votes would be conducted prior to the strike. Examination 
of these laws also indicates that one or more of them gave consideration to the 
following matters: (1) Provisions as to when and where strike vote notice must 
be served, and upon whom; (2) conduct of the vote by such means as are appro- 
priate to assure secrecy of the vote, the means to be determined or approved by 
the Government agency under whose direction the vote is conducted; (3) permis- 
sion of absentee voting: (4) the composition of the group of eligible voters; (5) 
the size of the vote required for approval of the strike; (6) the certification of the 
vote; (7) the determination of the voting place; (8) the scope of authority of the 
Government agency under whose general direction the vote is conducted to pre- 
scribe appropriate standards, rules, and regulations. 


Senator Doveras. Now, Mr. Secretary, I wondered if you noticed 
the statement in the British House of Commons on last Tuesday, 
January 19, by the Prime Minister of England, Mr. Churchill, who 
is, of course, the leader of the Conservative Party. He was asked by 
Sir Waldron Smithers, in connection with a strike which is now going 
on in England, whether Churchill would support a proposal to make 
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strikes illegal except where the workers themselves voted by secret 
ballot in favor of the walkout. According to the Washington Post 
on the following day, on page 8, the Prime Minister replied as follows: 

No, sir. The Government have no intention of departing from the established 
tradition in this country, under which the trade-union movement is left te manage 
its own affairs to the fullest possible extent without Government interference. 

I wondered if the Secretary had noticed that quotation. 

Secretary Mrrcwe.y. I did notice it, sir. 

Senator Dove.ias. You have no comment to make? 

Secretary Mrrone.t. No comment. 

Senator Dove.as. Is it possible that you might advocate a policy 
of Government interference in these matters which the Prime Minister 
of England does not advocate? 

Secretary Mrrcne.u. I do not accept your connotation. 

Senator Dovetas. You would say you have an open mind on this 
matter ¢ 

Secretary Mitrcnety,. I might point out, sir, that there are many 
differences between the trade-union movement in England and in the 
United States, as you know. 

Senator Dove.as. There is one point I want to clear up. I thought 
we had been assured by our chairman that the bill which has been in- 
troduced, and which is the matter before us, S. 2650, was the so-called 
administration bill. This bill introduced by the chairman provides 
for a referendum, which is a dubious matter, but it is a referendum 
after the strike is conducted: and furthermore, as the Senator from 
Alabama has stated, it is a referendum in which, and I read from 
page 24: 

Unless a majority of the employees eligible to vote cast their ballots in favor 
of continuance thereof, such strike or work stoppage shall cease to be a pro- 
tective concerted activity within the meaning of this act. 

I call attention to the fact that it says “unless a majority of the em- 
ployees eligible to vote cast their ballots” affirmatively, which means, 
as the Senator from Alabama said, that all those who did not vote at 
all are counted as voting against the strike. Do I understand you to 
say that this is not the administration’s proposal ? 

Secretary Mircnent. I am here, sir, to represent the administra- 
tion’s viewpoint on this. As I said yesterday, that viewpoint is that 
there should be a prestrike vote 

Senator Murray. Mr. Chairman, I cannot hear the witness. I wish 
the witness would speak a little louder. 

Secretary Mrrcneuz, I will try to do better. 

The Cuamman. The committee will come to order. 

Secretary Mircuenit. As I said yesterday, Senator Douglas, the 
position which I stated in favor of a prestrike vote was the adminis- 
tration’s position. I also said that it should be explored, and we in 
the Department of Labor were prepared to submit recommended pro- 
cedures for making it effective. 

Senator Dovetas. But you do not commit yourself on the question 
of whether those who do not vote should be counted as voting in the 
negative ¢ 

Secretary Mircueiy. No, sir. 

Senator Doveras. I understand that Senator Murray and Senator 
Ives questioned you at some length about the parallelism between the 
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polling of union members to see whether the union represents the 
will of the members, and the polling of stockholders to see whether 
the decision of the management represents the opinion of their prin- 
cipals. Would you support a parallel poll of stockholders, owners 
of the business ¢ 

I would like to suggest some such language as the following to be 
inserted on line 11, page 24, of the committee print as of January 15: 

The Board shall also direct the taking of a secret ballot among the stock- 
holders or owners of the employer on the question whether they wish the 
employer to continue to refuse to approve the final offer of settlement as stated 
by him, refusal to agree to which led to the strike or work stoppage. 

In the form that I suggested this stockholder ballot, it was whether 
the stockholders wished to approve the employer’s last offer. Another 
alternative would be whether they agreed with the union’s last offer 
which was rejected by the management. 

The question is: If you poll one side and assume that the agents 
on one side do not represent their principals, must not the Govern- 
ment, on the principle of reciprocal fairness, extend the same pro- 
cedure to the other side? 

Secretary Mrrcnety. As I said yesterday, Senator, I see no parallel 
between the position of the stockholders vis-a-vis the management, 
and the position of the union member vis-a-vis the union leadership. 

Senator Doveias. Do you not assume, in saying that, that the man- 
agement always speaks for the stockholders, but the union officials 
do not always speak for the members of the union? If you question 
one, must you not in all fairness question the other / 

Secretary Mircue... I said yesterday, too, Senator, that the prin- 
ciple of a prestrike vote has in it this very vital thing, that the liveli- 
hood of the individual employees is affected by the decision, which 
is not true to that extent with regard to stockholders. 

Senator Doueias. The stockholders may be very vitally affected by 
a strike which may have been caused by the refusal of management 
to agree to terms which might be fair and which the stockholders 
might approve. 

The Cuatrman. Might I interrupt the Senator just a moment? 

Senator Doveias. Surely. 

The Cuamman. Yesterday, in the interest of saving time, we had 
to limit the questions to 10 minutes on the round. I think the Senator 
has about used up the 10 minutes. Possibly the Senator did not 
know that. 

Senator Doveras. No; I did not. 

The Cuamman. We have another witness this morning who has 
come here. 

Senator Doveias. May I be privileged to ask one final question? 

The Cuamman. Oh, pes I do not want to handicap you, but I 
just want to make it clear that we are trying to give everybody a 
chance. 

Senator Dovaeras, Mr. Secretary, I wondered if you would direct 
your attention to page 9 of S. 2650. 

Secretary MircHe.u, Yes, sir. 

Senator Dovueias. Subsection (c) at the bottom of the page: 

Nothing in this act shall be construed to nullify the power of any State or 


Territory to protect the health or safety of the people of such State or Territory 
during emergencies resulting from labor disputes. 
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I understand that this is the proposal of the administration. 

Secretary MircHe.u. Yes. 

Senator DoveLas. And you subscribed to it on this point? 

Secretary Mrronxny. Yes. 

Senator Dovenas. I want to explore with you the intended scope 
and effect of this provision. Suppose a State were to pass a law saying 
that in order to protect the health and safety of the people within 
that State, the union shop should not be permitted; do you believe 
then that this phrase, “health or safety of the people,” would permit 
them to do that? 

Secretary Mrrcneti. They do not need to have this phrase to per- 
mit them to doit. Under the act they may do it now. 

Senator Dovenas. In other words, you believe that the laws of the 
States outlawing not only the closed shop but the union shop should 
continue and should be dominant over Federa! law ? 

Secretary Mrrcux.u. I did not say that, sir. 

Senator Doveias. May I now ask this question: The union shop 
is now legal under the Taft-Hartley law. A number of States have 
laws which outlaw not only the closed shop but the union shop. Would 
the language of this amendment standing alone give precedence to 
the State laws? 

Secretary Mrrcnx.u. Of this particular amendment, sir? 

Senator Dove.as. Yes. 

Secretary MrrcHeE.. No, sir. 

Senator Douetas. It would not? 

Secretary Mrrcuet. I do not think so in this respect. As a matter 
of fact, if you recall the President’s recommendation on this score, 
it was to the effect that this whole question of the relationship between 
Federal and State jurisdiction would be studied and recommendations 
made to the President, which in turn would be made to Congress. 

Senator Dovae.as. I would like to point out that 14 (b), which is 
already in the act, states : 

Nothing in this act shall be construed as authorizing the execution or applica- 
tion of agreements requiring membership in a labor organization as a condition 
of employment in any State or Territory in which such execution or application 
is prohibited by State or Territorial law. 

Secretary Mircnetw.. Right. 

Senator Dovetas. You think that should be continued in the law? 

Secretary Mrreney. No, sir; I did not say that. I answered the 
question in relation to your question on page 9. 

Senator Dovexas. You are not proposing to eliminate 14 (b), are 
you? 

Secretary MitcHE.L. The question of 14 (b) and the whole question 
of Federal-State relationship in accordance with the President’s rec- 
ommendation will be studied and recommendations made. 

Senator Dovetas. Just a minute. What you are doing in this bill 
is tightening 14 (b) rather than loosening it. I see no provision 
in the bill for study. The addition of the proposed new paragraph 
14 (c) is a recommendation which is embodied in the bill which you 
state is the administration’s program. 

Far from modifying 14 (b) or holding it in abeyance pending a 
study, it gives the States undefined, added authority to deal with labor 
dispute emergencies, through any law to protect the “health or safety 
of the people.” 
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I would like to know what the meaning of that phrase “to protect 
the health or safety” may be? 

Secretary Mircuen.. May I call your attention, sir, to the Presi- 
dent’s recommendation with relation to Federal-State relationship, 
which was to the effect that the act should make it clear that the States 
should have the same authority to deal with emergencies affecting the 
health and safety of the citizens of the State, and further the President 
states that he is causing a study to be made, to be conducted by the 
interested departments and agencies of the Government, looking into 
the whole question of Federal-State relationship, and recommenda- 
tions will be made subsequently on this problem. 

Senator Doue.as. May I ask one question about compulsory arbi- 
tration. Suppose a State decides that in order to protect its health 
and safety it will provide a system of compulsory arbitration and 
prohibit strikes in industries such as (a) steel, (6) automobiles, or 
(c) food industries, and so on, and suppose it does so under the claim 
that this is necessary to protect the health and safety of the people. 
As Tread section 14 (c) as proposed, this would supersede the powers 
of the Federal Government to deal with national emergency situations. 

Secretary Mrrcenetx. Sir; I do not interpret it that way. 

Senator Doveias. Suppose you have State laws which impose com- 
pulsory arbitration and prohibit strikes in the manufacture of steel, 
the processing of food, the making of automobiles, and the mining 
of coal. The justification in the preamble of these laws would be that 
in order to protect the health and safety this compulsory arbitration 
and prohibition of strikes should be carried out. 

The question I should like to ask is: Would this not be permitted 
by section 14 (c) ? 

Secretary Mrrcnett- I should not think so. 

Senator Dovetas. Why not? 

Secretary Mircnerx. Because it would be inconsistent with the 
whole Federal act, and it certainly was not intended that this section 
or this statement be broadened to include such action. 

I might say, Senator, that I think from the point of view of the 
administration, that this question of Federal-State relationship will 
be better cleared up and better discussed when we have had an op- 
portunity to examine all of the degrees of relationships and make 
recommendations as to what should be done. 

Senator Doveras. Do you believe this section should be stricken 
from the bill and passed over until later? 

Secretary Mitrcue... No, sir, because I think the section is fairly 
clear in my mind. 

Senator Doucias. What does it mean, then, in your opinion ? 

Secretary Mrrcrety, It means that the State governor should have 
the same opportunity to deal with State emergencies which affect the 
safety and health of the State citizens that the President has the op- 
portunity to deal with in national emergencies affecting the national 
health and safety. 

Senator Dovetas. I can see in the case of elevator service in a 
metropolitan center, or in the case of electricity and gas which serve a 
locality where the electricity and gas do not cross State lines, that 
you might argue this isa State matter. But what about the industries 
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that I have mentioned, which are certainly in the flow of interstate 
ommerce as defined by the Supreme Court? Would not such legis- 
lation as this permit the States to get out from underneath the Fed- 
eral labor law and to put in labor laws of their own providing for 
compulsory arbitration and various other procedures, and therefore 
vould it not cause the doctrine of Federal control over interstate com- 
merce to go by the board? 

Secretary Mrrcnriy. I would not think so, Senator, and if there 
is any possibility that the language would be interpreted as you say, 
then I think the Congress ought to change it. But that was not the 
intent. 

Senator Dovertas. Do you not think that the term “protect the 
health or safety” needs to be a little bit more carefully defined 

Secretary Mircnern. If there is a possibility, as you say, of this in- 
terpretation, perhaps yes. 

Senator Doveras. Do you not think there is such a possibility ? 

Secretary Mitcuert. I do not know, sir. 

The CaarrMan. Secretary Mitchell, did I understand that you have 
to appear before another committee ¢ 

Secretary Mrrcneryi. At 10:30, sir. 

The CHarrman. Then we will have to excuse you. I am sorry we 
‘annot continue this further. I understood that you would be per- 
mitted to go at 10:30. It is impossible to get through. I am sorry, 
but I will have to call off further questions at this time. 

Thank you very much for appearing here. 

Mr. Mitchell was here yesterday. I regret very much that some 
members could not be here. We tried our best to accommodate you 
by having him back today. 

The next witness we have here is Mr. William B. Barton, of the 
Chamber of Commerce of the United States. 

Mr. Barton, will you come forward, please ? 

Before Mr. Barton begins his testimony, I am going to suggest to the 
committee—and I hope I will have their support—that we adopt the 
rule we adopted in the famous McCarthy hearings: that we would 
have a round of opportunities for every member of the committee to 
cross-examine the witness, and that we will limit the first round to 5 
minutes, and go the entire round and give everybody at least a chance 
for 5 minutes, and go around again if necessary. We can figure that 
each questioner will go 5 minutes, and then we can go the next round. 

I think that is in the interest of giving everybody the same chance 
and, if some members of the committee get particularly interested, they 
will not take more time than other members of the committee. 

That worked very successfully with the McCarthy hearings, and I 
think we can apply that principle in these hearings. 

With that statement, I will ask Mr. Barton if he will present his 
testimony in any way that he sees fit. 

I see you have rather a long statement here, which has been filed with 
the committee. I do not believe we will have time to read the whole 
statement. It occurs to me that you might give us the high spots of 
your position so that the members of the committee can ask relevant 
questions. We will, of course, have your entire statement published in 
the record of the hearings. 
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STATEMENT OF WILLIAM B. BARTON, GENERAL COUNSEL AND 
MANAGER, LABOR RELATIONS AND LEGAL DEPARTMENT, CHAM- 
BER OF COMMERCE OF THE UNITED STATES, ACCOMPANIED BY 
ANTHONY ALFINO AND SAMUEL COOK, ASSISTANT MANAGERS, 
LABOR RELATIONS AND LEGAL DEPARTMENT, CHAMBER OF 
COMMERCE OF THE UNITED STATES 


Mr. Barton. Thank you, Mr. Chairman and members of the com- 
mittee. 

My name is William B. Barton. I am general counsel of the Cham- 
ber of Commerce of the United States, and manager of the chamber’s 
labor relations and legal department. 

I will say at the outset that I didn’t intend to read the entire state- 
ment. The first three pages and part of the fourth are summary. I 
would like to read those, and then I would like to comment more fully 
on some of the points and answer such questions, of course, as the 
various members of the committee care to ask. 

The CuarrmMan. Go ahead in your own way, Mr. Barton. 

Mr. Barton. I would like to say also I have here with me, back of 
me, Mr. Anthony Alfino, assistant manager of the chamber’s labor 
relations and legal department. With the permission of the commit- 
tee, I may want to bring him into the discussion at times. 

The Cuarrman. Will you have the recorder get the exact names 
of the people who are associated with you so we will have the record 
straight. 

Mr. Barton. The chamber is here at the committee’s invitation 
which was extended on last Thursday. The views I express are those 
of the Nation’s businessmen as represented through the more than 3,200 
chambers of commerce and trade associations which make up the 
membership of our national organization. These views were approved 
by the chamber’s board of directors only last week. 

As we have testified repeatedly before this committee, the national 
chamber believes in the principle of collective bargaining. Free col- 
lective bargaining can used effectively to maintain and promote 
good labor-management relations. 

While we believe that governments at all levels should not inject 
themselves into labor matters, the growth of our economy has perhaps 
made it inevitable that such governments must prescribe some of the 
rules of the game. 

The President has recommended a number of changes in the Labor- 
Management Relations Act of 1947. We address ourselves to both 
the President’s recommendations and S. 2650. 

We look with considerable satisfaction on the President’s message 
on labor law. We support many of his recommendations, and feel 
that the message has a sincere ring and paves the way for needed 
changes. A good thing about it is that it does not undertake to fill in 
all the details, but rather leaves many of them to the Congress where 
they can be properly and fully studied and debated. 

e have always felt that the act is sound, agreeing on this point 
with the President’s message. It would be a strange law, however, 
that could not be improved as a result of experience. We are glad, 
therefore, that in the light of experience the President has had the 
courage to recommend amendments. 
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I will mention briefly his proposals and our attitude toward them. 
Chen I will discuss each in more detail, some of them quite fully, if 
he committee will allow, and others more briefly. 

We are in agreement with the President’s recommendations that 
would: 

1. Make clear the right of free speech. 

This right should not be subject to change by mere administrative 
whim. It is a satisfaction that S. 2650 undertakes to clarify the 
matter. 

2. Protect the parties from having to reopen a contract during its 
term. 

Highly important in collective bargaining is the stability of the con- 
tractual relation. The suggestion by the President is salutary for 
this reason. 

3. Make the standards for welfare funds adequate. 

Surely this proposal is in the public interest. The Congress has an 
opportunity to make a valuable study leading to adequate standards. 

4. Clarify the authority of the States— 

(a) To deal with emergencies that affect the health and safety of 
their citizens. 

(6) With respect to overall problems of Federal-State jurisdiction, 

The Federal-State problem is a greatly complicated one as the 
President suggests. Confusion regarding it will likely increase until 
there is corrective legislation. Surely the States should have author- 
ity to protect the health and safety of their citizens. We hope, more- 
over, that the recommendations contemplated by the President as to 
the overall problem will settle the matter in a way that is fair to all 
concerned. 

5. Continue Communist disclaimer affidavits, making the require- 
ment also applicable to employers. 

We reiterate the statement in our testimony last year that we do 
not object to expanding the affidavit requirement to employers. The 
President rightfully recognizes the need for a more effective solution 
tothe problem. We hope it will be forthcoming. 

6. Give employees the right to express their free choice about strikes 
by secret ballot under Government auspices. 

We believe this is an excellent proposal. We believe a satisfactory 
formula for conducting such a vote can be developed and that it would 
be in the national interest to do so. 

On the other hand, we would like to raise serious questions about 
other proposals of the President that would: 

1. Make changes in the provisions about boycotts, 

We regard as especially undesirable the proposal to substitute dis- 
cretionary for mandatory injunctions. The proposal to allow con- 
certed action against an employer on a construction project with other 
employers is likely to cause trouble for employers who are neutrals. 
With respect to the farmed out work proposal, we fear it would cause 
some very grave injustices unless very much restricted. 

2. Make possible the reconvening of boards of inquiry under na- 
tional emergencies so they could make recommendations for settle- 
ment. 

We fear this would develop into a disguised form of compulsory 


arbitration. 
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3. Permit prehire contracts and union-shop contracts within 7 days 
after employment in the construction, amusement, and maritime 
industries, 

We do not favor proposals that are in the direction of more com- 
pulsory unionism. 

4. Make checkoff valid for period of contract unless the employee 
sooner revokes. 

It is exceedingly doubtful that employees would feel free to revoke 
a checkoff authorization during a contract period even if they wanted 
todoso. The present law on this subject is preferable. 

5. Make common-law rules of agency applicable. 

Those who urge this change should maintain the burden of proof 
to show injustice from the present rule. Unless they do this, it would 
be better to maintain the present rule which was written to correct a 
former bad situation. 

. ee rights to petition for an election during an economic 
strike. 

This right is an elementary protection. To deny it might even mean 
economic death to a business. 

With the committee’s permission, I will now comment on some of 
the points, and I would like to read certain parts of the testimony 
which follows, but I will certainly not read all of it as I know time 
is of the essence here. 

We are wholeheartedly for the President’s recommendation about 
free speech. We do feel that progress has been made to correct a 
bad situation recently, but we feel very keenly that the right of free 
speech should not be subject to administration change, and we think 
it would be a contribution to the public interest if the Congress would 
make the law definite and clear on that point. 

On page 5, referring to contract reopening, we are heartily in favor 
of the President’s recommendation. We feel that S. 2650 handles the 
problem wisely. 

I would like to say that costs nowadays ure figured very closely 
by most businesses. I think that is a matter of fact. If a contract can 
be reopened after they have made it in good faith for a year or 2 years 
or 5 years, an employer or business may find itself in a very bad situa- 
tion as a result of increased costs that it had not anticipated. 

On page 6, a footnote at the bottom of that page, for which we have 
the National Association of Motor Bus Operators to thank, gives an 
example of the way so many details enter into collective bargaining 
contracts and how serious it can be if they are opened up on new 
matters. For that reason we are very much in favor of this proposal 
of the President and its embodiment in S. 2650. 

As to adequate standards for welfare funds, we again are heartily 
in favor of that recommendation of the President. I think it is cor- 
rect to say that the present law did make a very good step in the right 
direction in the beginning, and in a fashion set up some standards, but 
these standards are quite general and in some respects indefinite. I 
would express this concern about the law as it now is, too. The law 
lays down some rather severe penalties for violation in section 302 (d). 
The courts have not had an opportunity to pass on what the status of 
the conviction would be. I personally have some question if a con- 
viction would hold water, because I think the standards of guilt might 
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not be sufficiently clear to make the conviction stand up under our con- 
stitutional requirements. We believe the Congress has an poeeey 
to make a real contribution by studying what ought to be done about 
welfare fund standards and taking action accordingly. 

As to Federal-State authority at the bottom of page 7, we are whole- 
heartedly in favor of what the President said on the subject of Federal- 
State authority. We earnesly recommend, therefore, that imme- 
diate steps be taken to implement his proposal that— 
the act should make clear that the several States and Territories, when confronted 
with emergencies endangering the health or safety of their citizens are not, 
through any conflict with the Federal law, actual or implied, deprived of the 
right to deal with such emergencies. 

The next paragraph gives an example of such an emergency as it 
may arise in utilities. ' 

Farther down on page 8 we urge an amendment empowering the 
States to deal adequately with such emergencies along the general 
lines of the Wisconsin statute, which was invalidated in this respect 
by the Supreme Court decision which is cited there. 

At the bottom of page 8—this is the overall problem of Federal- 
State jurisdiction—the States should have authority in matters where 
their action would not be contrary to Federal law. I refer to author- 
ity over such matters as boycotts, strikes, pickeing, lockouts, and the 
enforcement of valid collective bargaining contracts. 

I want to say here that the congestion in the Federal courts, which 
is a matter of common knowledge, is a very serious problem. It is my 
understanding that it ranges all the way from about a 6-months lag 
in some of the districts up to as many as 4 or 5 years in some of the 
others. 

One way to relieve that congestion would be to give more authority 
to the States. 

I want to say also, as a result of having practiced law, that it was 
my observation that many people are very timid about going into the 
Federal courts. I think if they had more opportunity to go into State 
courts with their problems in those areas where State law is not con- 
trary to Federal law, that would be a contribution and would be a 
salutary way to get some of these problems resolved which otherwise 
either go unresolved or are not resolved satisfactorily. It would be a 
good way to get away from the delay. 

I want to point out the statement made at the middle of page 9 
that even in those States which have good labor laws, officials will 
likely hesitate to use them because of fear that their efforts will be 
struck down by more decisions on Federal preemption. 

The President by inference mentioned that roblem in his message. 
He presumably was referring to the case of Garner v. Teamsters, 
which of course has created quite a problem in that respect. 

At the top of page 10, Communist disclaimer affidavits. I want to 
reiterate that we certainly have no objection to employers being in- 
cluded in the requirement. We do recognize, however, that the very 
important thing is to find a better way to deal with the Communist 
problem. We are glad to note that certain bills—-we mention S. 1606 
and S. 1254—are directed along that line, and we hope that Congress 
in its wisdom will find a better and more adequate overall method of 
dealing with the problem. 
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On page 11, the secret ballot regarding strikes. We favor this 
proposal of the President, but with some modification which I suggest 
on page 12. With your permission, I will read the first paragraph on 
page 12, beginning with the second line: 

There are those who say this procedure would inject more Government into 
labor relations. Such an argument merits serious attention. To lessen the 
danger of Government intervention, we suggest that the parties be allowed 
to agree either on a public or private agency to conduct the vote. Freedom to 
do this should encourage collective bargaining. In fact, there would be merit 
in making refusal to bargain about the matter an unfair labor practice. Only 
in cases where the parties failed to agree should there be Government-imposed 
supervision of the ballot. Even then, it might be advisable to give the NLRB 
discretion as to whether a threatened strike has so substantial an impact on 
the national welfare as to make Federal action advisable. 

There is considerable force, we believe, in the contention that it 
would not be well for the Federal Government to start taking secret 
strike ballots in every little plant that has 10, 25, or just a few em- 
ployees. However, the law should doubtless be so administered that 
the States, if they felt the matter was of sufficient local importance, 
would be free to do that. 

We believe that the vote should come before the strike rather than 
after. In other words, the merit of the proposal would lie in its 
ability to prevent strikes. We look upon it as a possible contributing 
factor toward industrial peace, and for that reason we would favor 
having the vote before the strike. 

It might be that if there was a substantial change in the situation 
after a strike had taken place, that there should be some machinery 
whereby a strike vote edtld be taken at that time also. I think there, 
though, the agency handling the matter would certainly have to have 
some discretionary powers. 

At the bottom of page 12 we mention secondary boycotts. We 
look with grave misgivings on the changes that are proposed with 
respect to secondary boycotts. We believe the mandatory injunction 
should be continued. It hasn’t been used as widely as inference some- 
times would suggest. 

At the bottom of page 13 and the top of page 14 are some figures. 
Those are approximate. We found out a little more exactly what they 
were since that paragraph was written. With the permission of the 
committee, I would like to amend those figures to show them exactly 
as they are. 

The Cuarman. Where is that? 

Mr. Barron. At the bottom of page 13, the third line from the 
bottom. 

During the period from enactment of the law in 1947 to the first of December, 
1953, boycott charges numbering— 


should be— 


1,438 were filed with the Board. Of these, the Board applied to a court for 
an injunction in oly 162— 


not 175— 
instances, and received a court injunction— 
or restraining order, we might well add— 


in only 65 cases. 
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And in the footnote at the bottom: 


In 21 instances, an injunction was denied. In 74 cases, NLRB withdraw its 
petition for an injunction. 

Two are still pending. 

We look with considerable fear on the proposal to allow concerted 
activity against farmed-out work unless it is more restricted than the 
indications are that the thinking is. For one thing, it is very difficult 
sometimes to tell what farmed-out work is. For that reason we are 
afraid that such a relaxation might cause considerable abuse. 

We believe also very definitely that the activity, if allowed, should, 
among other things, be restricted to members of the same union as 
those who are on strike against the primary employer. We can see 
a slight justification for that kind of a relaxation. 

With respect to contractors that are on the same job, I want to say 
we recognize that there isa problem. We do feel, though, that there 
is grave danger, if that kind of concerted activity is allowed, that it 
would at times work a very grave injustice to neutral employers and 
their employees. So we look with some considerable concern on that 
proposal for that reason. 

On page 16 we have mentioned some tightening in the boycott loop- 
holes. The President made reference to the fact that the secondary 
boycott should never be permitted, and in line with that we make 
reference to some loopholes that we think ought to be tightened. 

We mention 5 of them at the bottom of page 16, and invite your 
careful consideration of all 5 of those situations. 

On page 17, with respect to power to elicit recommendations from 
boards of inquiry, we look on that proposal with considerable appre- 
hension. We think back to a number of situations we have experi- 
enced. The most recent serious one is the steel case in 1952. When 
recommendations are made by such bodies, they do have considerable 
force, even though the law says they shall not be binding. 

We are very much afraid that through this recommendation, if 
adopted, we would be coming into the use of compulsory arbitration 
by the back door. 

We are opposed to the relaxation in favor of prehire and 7-day 
union shop contracts in construction, amusement, and maritime indus- 
tries. We think that is a move toward more compulsory unionism. 
For that reason we are not in favor of it. 

With respect to the checkoff mentioned on page 18, we have serious 
misgivings about the proposal which would make it run longer, subject 
to revocation at the will of the employees. The reason for that is that 
it is our considered judgment that employees would probably be quite 
timid about revoking a checkoff, once made. In fact, they probably 
would forget they even had such a right, unless there was somebody 
around to mention it to them. 

I am quite convinced, too—and pardon me for referring to per- 
sonal experience here—I am quite convinced, too, as a result of several 
years of experience as a hearing officer for the NLRB and hearing 
evidence about checkoffs, that quite frequently employees don’t know 
what they are signing when they sign a checkoff card. Frequently 
they think they are just signing an application for union membership ; 
and while there is a close relationship, there is a difference. 
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So we look with considerable concern on this change that goes to 
this very vital right of a charge against the employee’s pay check. 
We think this change ought to be looked at very, very closely before 
it is made. 

With respect to the common law rules of agency, discussed on page 
19, we find ourselves somewhat puzzled, because, as we understand it, 
when the present set was originally written it was thought, at least 
in most quarters, that the common law rule was being written into 
the law. A good many of the services that came out about that time 
referred to the proposition that the common law rule of agency had 
been incorporated into the law. We therefore find ourselves some- 
what perplexed by the proposed change. We can see that those who 
are urging it are motivated by a desire for fair plan, and we respect 
that desire for fair play. 

I do call attention to our statement about two-thirds of the way 
down on page 19: 

If Congress in its wisdom, however, sees fit to change it [this rule], we recom- 
mend that it make clear that unions, like organizations of business, can be held 
responsible whenever their members act within the scope of their general au- 
thority, express or implied. We understand this in fact to be a common law 
rule, and believe it important that such an interpretation be clearly understood. 

At the bottom of that page is the proposal about restricting elections 
during an economic strike. We look with considerable apprehension 
onthe proposal, To tie the hands of the parties so an election cannot be 
held for a long period of time is a very important matter. We are 
thinking especially of some businesses where it might virtually mean 
the difference between the life and death of the business. 

For that reason, we look with grave concern on this proposal, and 
hope it will not be adopted. 

Those are our suggestions. I will be glad to answer any questions 
that any of the members of the committee may have. 

(The portion of Mr. Barton’s prepared statement not orally read 
follows: ) 

Set forth below is a discussion in more detail about the above points. As a 
preliminary observation, we wish to make clear that we recognize some of them 
to be quite controversial. 

Free speech 

The national chamber supports wholeheartedly the President's recommenda- 
tion on free speech as embodied in 8S. 2650. 

We construe it to mean that the present provision guaranteeing the right of 
free speech should be broadened to spell out its equal application to employers 
and unions in every aspect of their relationship. 

The speeches of the chairman of the National Labor Relations Board and the 
recent decision of the Board in reversing the Bonwit Teller doctrine’ are highly 
commendable. They indicate that the Board now does not adhere to the former 
Board's position. That position was that even though section 8 (c) protects an 
employer's basic right to express his views without committing an unfair labor 
practice, such statements, even though not coercive, may nevertheless be the 
basis for setting aside an election which the union has lost.’ But regardless of 
future administrative and judicial interpretation of the free-speech provision, 
the President’s recommendation should be enacted so that the intent of the act 
will be clear, and the guaranty of the United States Constitution can never again 
be circumvented. 


2 Livingston Shirt Corp. (107 NLRB No. 109). 
2? General Shoe Corp. (77 NLRB 124). 
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Contract reopening 

The President proposes not to apply the duty to bargain to new subjects during 
the term of the contract, unless the contract provides for such bargaining, or the 
parties agree to it. 

We strongly urge Congress to enact this proposal into law. 

It is clearly in the public interest that collective-bargaining agreements, once 
concluded, shall be strictly observed by the parties. This is an elementary require- 
ment for industrial peace. A bargain freely achieved by the parties involves a 
mutual exchange which, once agreed upon, must not be altered by either party in 
the hope for a gain not contemplated in the bargain struck at the time the contract 
was signed. Certainly, as to the parties themselves, the most equitable result is 
to insure that a contract made is a contract kept, no more and no less. 

As the duty to bargain has been construed under the act, there has been great 
uncertainty as to the precise limits of the accord achieved by the parties. The 
bargain understood normally to result from an exchange freely given by contract- 
ing parties can, in this field of collective bargaining, be extended by the simple 
expedient of demanding that a second bargain be achieved on new subjects. Since 
the duty to bargain in labor relations attaches to virtually any conceivable pro- 
posal from employees and employers which even remotely relates to wages, hours, 
or working conditions, neither party can say for sure what his employment rela- 
tions will be—even during the contract. 

The proposal merely requires that once an exchange has been freely accepted 
by the parties, it shall be respected for the life of the contract. And the length 
of the contract is itself properly a matter for free bargaining between the parties. 

The proposed amendment would be a constructive change and a genuine con- 
tribution to the stability of industrial relations and to continued production of 
goods and services in the public interest.* 


idequate standards for welfare funds 


The President recommended that Congress initiate a study of welfare and pen- 
sion funds covered by collective-bargaining agreements. He expressed a hope for 
legislation that will protect and conserve such funds for the millions of working 
men and women who are the beneficiaries. 

The chamber regards this recommendation of the President as highly com- 
mendable and endorses it fully. Long before the President’s proposal the chamber 
had in the public interest declared in favor of legal restrictions to insure that 
payments for welfare funds would be used exclusively for such purpose. 

The reason for the President’s recommendation is clear. We want to be sure, 
as the President indicated, that the working people for whose benefit such funds 
are contributed shall receive the benefits that are intended. The solution, how- 
ever, is difficult. Good intentions will not accomplish it. Likewise, standards will 
not do so unless they are clear, specific, and in every way complete in detail. 

The present law deserves a great deal of credit for having taken a step in the 
right direction in section 302 (c). The standards there laid down, however, are 
quite general and in some respects indefinite. For instance, there is nothing in 
the law to prevent administration of welfare funds in such a way as to discrimi- 
nate in favor of certain employees and against others. Indeed, there is nothing 
in the law as now written to prevent the adoption of a welfare plan that, althongh 
well-intentioned, is unsound financially. It is in the public interest that the bene- 
ficiaries of such plans receive maximum benefit from the funds paid in for their 
use, regardless of whether the funds are contributed to by the employer, by the 
employees, or by both. 

The point made by the President about welfare funds is deserving of whole- 
hearted support for another reason. Section 302 (d) of the Labor-Management 
Relations Act imposes serious penalties for violation of the regulations presently 
laid down in the law respecting welfare funds. The general and indefinite stand- 
ards might well mean different things to different people. We don't have the 
decisions from courts which would give us guidance as to the effect of an alleged 
violation of these general and indefinite standards. There is grave question, 





*The National Association of Motor Bus Operators points out as an example that the 
eminently sound reasons for this proposal are especially important in the tra»sportation 
field by virtue of the very complex working conditions. narticnlarly in resnect of onorating 
employees, which are typically spelled out in detail in the contracts. Some of these agree- 
ments contain provisions relating to a hundred or more srecific operating practices, and 
this complexity provides vast opportunities for unstabilizing employment relationships. 
Such a provision would work no hardship on either party by virtue of the fact that a rreat 
majority of the agreements contain systematic grievance procedure provisions entirely 
adequate to deal with any interim questions. 
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however, if any conviction under this part of the law would be constitutional, 
because standards of guilt are not clear. 
FederatState authority 

We are wholeheartedly in favor of what the President said on the subject of 
Federal-State authority. 

We earnestly recommend therefore that immediate steps be taken to implement 
his proposal that “The act should make clear that the several States and Terri- 
tories, when confronted with emergencies endangering the health or safety of 
their citizens are not, through any conflict with the Federal law, actual or implied, 
deprived of the right to deal with such emergencies.” 

For example, thousands of American communities are dependent upon the 
motorbus for their only means of public transport, and it has been demonstrated 
in countless cases that private modes of transportation are inadequate to pre- 
vent the economic losses and other serious effects of an interruption in bus and 
streetcar operations. While many of these operations are essentially local in 
character, substantial numbers are sufficiently large in scope so that, under 
established NLRB policies, they have been ruled subject to the provisions of 
the act. In other cases, local service is provided by carriers that also operate 
intercity or even interstate routes, thus bringing these carriers clearly within 
the scope of the Labor-Management Relations Act. 

Similar observations could properly be made regarding other utility opera- 
tions. 

We urge an amendment empowering the States to deal adequately with such 
emergencies along the general lines of the Wisconsin statute which was invali- 
dated in this respect by the United States Supreme Court in Amalgamated 
Association of Street, Electric Railway and Motor Coach Employees of America 
v. Wisconsin Employment Relations Board (340 U. S. 383). 

Such an amendment would permit the States, which are in a far better position 
to do so because of the essentially local character of such problems, to deal with 
these situations and avoid unjustified economic loss and hardship to the public, 
to the carriers, and to their employees. 

Furthermore, the States should have authority in matters where their action 
would not be contrary to Federal law. I refer to authority over such matters 
as boycotts, strikes, picketing, lockouts and the enforcement of valid collective 
bargaining contracts. 

The President in fact points out the need for overall clarification of jurisdic- 
tion between the Federal and State and Territorial governments. He mentions 
the difficulties which have arisen as a result of a recent Supreme Court decision. 
Presumably he refers to Garner v. Teamsters.‘ 

Many who are thoroughly familiar with labor law believe now that if an 
activity is outlawed by both State law and the Labor-Management Relations Act, 
the sole authority in the matter rests with the National Labor Relations Board 
and the Federal courts. State officials and State courts are without authority. 
Even in those States which have good labor laws, officials will likely hesitate to 
use them because of fear that their efforts will be struck down by more decisions 
on Federal preemption. 

We are eagerly watching for the recommendations the President has signified 
he will send to the Congress on this subject. We hope indeed they will solve 
the problem. We believe it would be very much in the public interest to give 
the States more authority. 

The NLRB has recently been making progress, we believe, in efforts to reach 
reasonable conclusions about the Federal-State relationship, refusing to assert 
jurisdiction over operations plainly local in character. No matter how good a 
job the Board does in this respect, however, the States under present court de- 
cisions still are likely to be in doubt about their authority to take action. Their 
authority to do so should be clarified. 


Communist disclaimer affidavits 


The President proposes that Communist disclaimer affidavit provisions be 
made applicable to employers. We haye no objection. The important thing is 
to find a more effective way to deal with Communist activities in labor relations. 

We assume that the President’s desire to extend the oath, and the embodiment 
of this principle in S. 2650, would be only a temporary and partial remedy for 
the problem. We are glad to note his observation that it is under study and 
indeed hope that an improved method of handling the entire matter will evolve. 


*33 LRRM 2218 (U. S. Sup. Ct.), December 14, 1953. 
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The protracted litigation occasioned by section 9 (h) of the act makes it 
necessary as a long-range proposition to reexamine the language to be inserted 
in any new legislation. Any amendment should make it perfectly clear that 
noncompliance with the affidavit requirements shall result in the National Labor 
Relations Board being deprived of jurisdiction to entertain any representation 
petition or any unfair labor practice charge. 

The Board and the courts have ruled that the present provision is merely 
procedural and in no way denies a noncomplying union the substantive rights 
provided in the act. The duty to bargain with such a union remains,’ and 
under the Supreme Court's decision in Dant & Russell® an unfair labor practice 
charge filed by a noncomplying union is of equal dignity with one filed a fully 
complying union. 

Communists, fearing that their noncompliance with the affidavit requirements 
will lead eventually to loss of some of the benefits of the act, or that their false 
oaths may lead to prosecution, can amend their union constitutions to remove 
the offices held by subversives from the list of officers required to file. Yet these 
union agents would continue to wield the same power and influence as before. 
This “fronting” activity should be fully inquired into and ways found to deal 
with the evil as it exists. 

To cure the subversion presently practiced by any who may resign from the 
Communist party one day, file a Communist disclaimer affidavit the next day, and 
thereafter subsequently reafiirm allegiance to the Communist Party, it will be 
necessary to amend section 9 (h). The amendment would require an affiant 
to swear he is not now, never has been, and never will be a member of the 
Communist party or a Communist-front organization, as those terms are defined 
in the Internal Security Act of 1950. 

This is not to be construed as a recommendation that, in the event other legisla- 
tion dealing with Communist infiltration is enacted, section 9 (h) be deleted. 
On the contrary, it should be Spe ae and retained. 

We are glad to note that such bills as 8S. 1606 and 8S. 1254 are taking cognizance 
of the Communist problem. 


Secret ballot regarding strikes 

The President observed in his message that nothing “so vitally affects the 
individual employee as loss of his pay when he is called on strike.” He recom- 
mends that with respect to such decisions “the employee have an opportunity to 
express his free choice by secret ballot held under Government auspices.” 

We believe in the principle embodied in the President’s recommendation. The 
call of a strike is so important that three groups always have a vital interest in 
the matter: (1) The employee, (2) the employer, and (3) the public. In many 
instances, the strike call is virtually as important as the choice of a collective 
bargaining representative, to determine which Government-conducted elections 
have iong been a legal requirement. 

There are those who say this procedure would inject more government into 
labor relations. Such an argument merits serious attention. To lessen the 
danger of Government intervention, we suggest that the parties be allowed to 
agree either on a public or private agency to conduct the vote. Freedom to do 
this should eneourage collective bargaining. In fact, there would be merit in 
making refusal to bargain about the matter an unfair labor practice. Only 
in cases where the parties failed to agree should there be Government-imposed 
supervision of the ballot. Even then, it might be advisable to give the NLRB 
discretion as to whether a threatened strike has so substantial an impact on the 
national welfare as to make Federal action advisable. 

There has been much discussion, we know, as to whether the vote should 
come before or after the strike. We believe it would be in the public interest 
to take it before the strike, and only after collective-bargaining negotiations 
have reached an impasse. However, in event there should be an important 
new offer after the employees go on strike, it might be well to make provision 
for a new vote at that time. 

Amendments along the above lines would, of course, make some changes in 


“ 


S. 2650 necessary. In this connection S. 2697 merits close attention. 


SN. L. R. B. v. Reed & Prince Mfg. Co. (202 F. 24 a (Cc. ¢ A. 1, 1953), 23 Labor Cases 
67,663):; N. L. R. B. v. Pecheur Lozenge Co. (C. C. A. 2, October term, 1953, 24 Labor 
Cases 68, 062). 

®°N. L. R. B. v. Dant & Russell, Ltd. (344 U.S. 375, 22 Labor Cases 67,368). 


31346—54—pt. 6 6 
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Secondary boycotts 

S. 2650 in keeping with the President’s message would change the Labor- 
Management Relations Act to make discretionary with the National Labor 
Relations Board (rather than mandatory) whether it shall secure an injunction 
whenever its regional attorney has reasonable cause to believe an illegal sec- 
ondary boycott has been committed. 

This should be recognized as a change in the enforcement policy against 
boycotts. We do not agree with this change. 

Secondary boycotts are no less vicious today than when the Taft-Hartley Act 
was first enacted. They are never justified. Any attempt to weaken the 
enforcement provisions will remove the certainty that unfair boycotts will 
be enjoined and it will have the effect of encouraging them. The history of 
the Board’s enforcement, and sometimes lack of enforcement of the boycott 
provisions of the act, indicates that these provisions are not effective enough. 

When the act was adopted, Congress recognized that the evil of the secondary 
boycott conld be met only by action which is both swift and sure. 

First. it gave priority to boycott charges over all other unfair labor prac- 
tices. Second, no discretion was to be exercised by NLRB on whether such an 
evil was to be enjoined once it was found that reasonable cause existed to 
believe an unfair boycott had been committed. Far from coping with an abuse, 
the President’s proposal would weaken enforcement enough to make certain 
guilty unions speculate and take a chance on whether they will be enjoined in 
a given case, and when. 

The policy of the act has heen eminently clear. Serious damage by secondary 
boycotts can take effect so quickly that normal processes of the Board would 
not save neutral parties from damage and possibly even business failure and 
loss of jobs. The evidence upon which this policy was based is far stronger today 
than ever hefore. 

What is more, the facts show that the National Labor Relations Board has 
annlied the mandatory injunction so sparingly that it plays a part in a very 
small proportion of the boycott cases filed with the Board. During the period 
from enactment of the law in 1947 to the ist of December 1953, boycott 
charves numbering 1,438 were filed with the Board. Of these, the Board 
applied to a court for an injunction in only 162 instances, and received a court 
injunction in only 65 cases.". Far from indicating that the mandatory injunc- 
tion places an onerous burden upon unions, the surprising fact which these 
figures indicate is that the supposedly mandatory injunction was requested and 
granted in so few cases. 

S. 2650 very pronerly provides that investigation of secondary boycott charges 
should take precedence over all other unfair practices. It would be a mistake 
to undermine this salutary and well-advised concern as to the secondary boy- 
eott by the proposal in this bill to weaken the enforcement procedures by the 
policy that, bad though it may be, the boycott may or may not be enjoined, 
as the Board chooses at the time. Such inconsistency detracts from effective 
administration of the act. 

We anpreciate the clear and unmistakable language by which the President 
of the United States stated his opposition to the use of secondary boycotts. 
It bears repeating now, although the committee, I am sure, knows it well. 

“The prohibitions in the act against secondary boycotts are designed to 
protect innocent third parties from being injured in labor disputes that are 
not their concern. The true secondary boycott is indefensible and must not 
be nermitted.” 

The principles stated in this language merit the support of all fairminded 
persons, regardless of whether they are employers, employees, union mem- 
bers or not. We stated these principles in the testimony we presented to this 
committee last year, as some of the members present here may remember. 

We cannot agree with the proposed relaxations which are recommended in 
the same message. We cannot agree that secondary boycotts in anv form ean he 
justified—for exactly those reasons expressed in the message itself. Inevitably 
neutral employers or their employees are made victims of a dispute between 
another employer and another union. 

In our opinion, the proposal contained in S. 2650 to permit secondary boy- 
cotts against employers processing “farmed out” work, in the form in which 


‘In 21 instances, an injunction was denied. In 74 cases, NLRB withdrew its petition for 
an injunction. 
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it stands at present, cannot be considered a legitimate concerted activity. As 
we stated last year, if there is any equity in the demand of the unions to legalize 
poycotts against another employer, it applies only in those instances where the 
employees of both employers are members of the same union. In such circum- 
stances, some basis can be found in the contention that members of a union may, 
if required to process the work farmed out to another employer, be considered 
as strikebreakers against other members of the same union. 

It is a serious defect that this qualification as to membership in the same union 

has not been added to the very important qualifications which have been pru- 
dently inserted into this amendatory proposal. We doubt the wisdom of this 
change as to boycotts, but if it is made, we urge very strongly that this basic 
defect of failing to require membership in the same union be adequately reme- 
died. 
Nor do we consider justifiable the attempt in S. 2650 to give special permission 
for use of the secondary boycott at the construction site. The danger in this 
change is that a number of neutral employers and their employees on the same 
construction job might be made to suffer. While we join with other Americans in 
supporting the right to strike and picket, certainly there is a more important 
consideration—that the rights of neutrals should be protected. That is why we 
do not endorse this proposed change. 

But, far more important, many loopholes exist in the act as it is written and 
as it has been interpreted by the Board. These gaps which require amendment 
were enumerated in our testimony presented to this committee last year. 

We are disappointed that no consideration has been given in the President's 
message to legislation to eliminate the defects. We strongly urge the Congress 
to adopt at this session the improvements in the secondary boycottt provisions 
which will eliminate the injustices which still persist. The language with which 
the President has condemned these injustices is clear and unmistakable, and 
action by the Congress to plug the loopholes in question is clearly within the 
policy he has expressed. 

We urge the Congress to write these improvements into the secondary boycott 
provisions of the Labor-Management Relations Act: 

1. To make it an unfair labor practice to induce or coerce employers to boycott 
the products or services of another employer. 

2. To include within the secondary boycott prohibition, action by unions at the 
primary situs, or any mobile extension of the primary situs as defined by NLRB, 
which constitutes a secondary boycott. 

%. To include within the ban on secondary boycotts, any course of conduct of a 
hoycott character, whether or not a concerted activity as defined by NLRB. 

t+. To include agricultural workers, railroad workers and supervisory em 
ployees among the persons who may not be induced or encouraged to engage in 
boycotts. 

5. To make clear that boycotts which are otherwise illegal, may not be legalized 
by the collective-bargaining agreement. 

Power to elicit recommendations from boards of inquiry 

With respect to boards of inquiry under the national emergency provisions, 
the President recommends that after he has received and made available to 
the public the last report of the board of inquiry (unless the dispute has been 
settled), he shall be empowered to reconvene the board and direct it to make 
recommendations to him for settlement of the dispute. This principle is em- 
bodied in 8S. 2650. 

Although the amendment provides that the board’s recommendations would 
not be binding upon the parties to the dispute, nevertheless the actions of such 
a Government panel, with its nationwide impact on public opinion, place tremen 
dous moral pressure upon the disfavored party to capitulate. Thus this amend- 
ment would prove dangerously close to compulsory arbitration with all of its 
attendant evils. We have but to think back to the steel case of 1952 to see some 
of the results which would threaten us. 

Our brief experience with the national emergency strike provisions does not 
establish need for this proposed change. 

These provisions have been fully used on only 11 occasions sinee the act was 
passed more than 6 years ago. Even this limited use of them appears to have 
afforded the public a considerable degree of protection. In any event, it would 
he well to have more experience under these provisions before we start tinkering 
with them. ; 

Boards of inquiry provided for by them should remain fact-finding agencies 
exclusively. 
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Prehire and union-shop contracts in construction, amusement, and maritime 
industries 

The right to work should never be dependent upon union membership. <A labor 
organization should, like every other competitive organization—whether business, 
trade, political, social, civic, or religious—recruit and hold its members on its 
merits and not by making its membership a condition precedent to obtaining and 
holding a job. 

So we do not agree with the President’s proposals to permit prehire contracts 
and union-shop contracts in the construction, amusement, and maritime indus- 
tries after 7 days of employment. 

These recommendations are accordingly opposed by us because they are in the 
direction of more compulsory unionism. It is true that in industries where em- 
ployment is casual, intermittent, or temporary in nature, concerted activities face 
unique problems because of the very nature of the employment. But when an 
employer’s right to employ is delegated to a union under a hiring-hall arrange- 
ment, the most sacred asset of the workingman is endangered—his right to seek 
and retain employment solely on his skill and ability. 

Imposing the union shop after 7 days of employment likewise endangers this 
asset. 


Checkoff 

The President has urged that a checkoff terminate at the time of the con- 
tract which provides for it unless the employee revokes sooner. Under the 
present law, it cannot last longer than 1 year. Doubtless the proposal of the 
President would simplify bookkeeping. However, contracts are not infre- 
quently written for as long as 5-year periods. This is an extremely long time 
during which to impose such a charge against an employee’s paycheck. We 
fear the right to revoke would have little meaning to the average employee. 
Once the checkoff authorization took effect, would he not be most unlikely to 
exercise the initiative required to revoke it, even though he might like to do 
so? Therefore, we prefer this law as presently written over the proposal of 
the President or the proposal in §. 2650. 


Common-law rules of agency 

The President has proposed that the act be amended to make the traditional 
common law rules of agency applicable. This principle is expressly written in- 
to 8. 2650. 

Obviously, the President and others who have proposed writing the common- 
law rules into the act are motivated by a desire for fair play. Students of the 
problem are perplexed, however, at one aspect of the proposal. When the 
Labor-Management Relations Act was originally written it was thought that 
the common law was being inserted. There are statements to this effect by a 
number of the experts who commented on the act soon after its passage in 1947. 
Unless this view was entirely wrong it is therefore perplexing that this change 
is proposed. 

Moreover, the language as written does away with a former bad situation 
whereby it was tremendously difficult ever to hold unions liable for their mem- 
bers’ conduct. We question the wisdom of changing the present language. If 
Congress in its wisdom, however, sees fit to change it, we recommend that it make 
clear that unions, like organizations of business, can be held responsible when- 
ever their members act within the scope of their general authority, express or 
implied. We understand this in fact to be a common-law rule, and believe it 
important that such an interpretation be clearly understood. 

We, of course, dre heartily in accord with the proviso in S. 2650 “that no labor 
organization shall be held responsible for the acts of individual members thereof 
solely on the ground of such membership.” 


Restricting elections during an economic strike 

This proposal would deny to employers a basic right which they may now exer- 
cise—the right to have demonstrated clearly and by a free election among the 
employees what union, if any, the employees wish to have represent them. The 
employer’s stake in this provision for calling a representation election is that 
no doubt may thereafter pertain for labor, management, or the public as to the 
identity of the union with which he is to bargain. The duty placed upon an em- 
ployer to bargain must be accompanied by the right to resolve any doubts as to 
which union he must deal with. To deny this right to affirm the proper bargain- 
ing representative is to impose a duty upon the employer without assuring to 
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him essential information for the proper discharge of that responsibility to bar- 
gain with the representative of the employees. 
Moreover, the effect is to deny to those employees who have acquired employee 
status properly, as legitimate replacements for economic strikers, the right to 
articipate in an election. Under the proposal contained in 8S. 2650, for at least 4 
months, only the union on strike may file a petition for an election. Even after 


4 months, if no other union challenges the striking union’s majority claims, a 


netition for an election may. be filed only by the striking union itself. And this 
remains true for as long as the strike continues, but not to exceed a year. 

The effect clearly is to deny to the employees who are replacements for eco- 
nomic strikers, the right to share in the choice of a bargaining representative. 
The effect is cireuitously achieved by denying a right to the employer or to an- 

oe r union, but the results are the same. 

Che proposal to prohibit the employer’s petition for an election is entirely in- 
consistent with his right to replace economic strikers. No attempt is made to 

eny to him the right to replace economic strikers, yet it denies to those replace- 
ments the exercise of voting rights which are inherent in that employee status for 

given period of time, at least for as long a time (within certain limits, of course) 
as the striking union chooses. The striking union becomes the sole arbiter of 
whether the election shall be called during the period, a decision it can maxe 
solely to its own advantage. The equities of other parties and the public interest 
are thus disregarded. 

It the right of the employer to replace strikers is to be meaningful, and if 
the employee status of the replaced strikers is to receive more than lip service, 
then the right to call an election to identify the proper bargaining unit must not 
be circumscribed so as to restrict these important related rights. 

The effect of the proposal under consideration here is that for a certain period 
of time, and at a critical time, a union is able to avoid an election and to avoid 
the test of whether its past conduct has maintained for it,.or has lost for it, the 
support of the legitimate employees. We must anticipate that for some unions 
this motivates for less rather than more responsibility toward the employees or 
toward the employer. 

With some employers, deferring the right to have an election might virtually 
mean the life or death of their business. In any such instances the result would 
obviously be unfair and a more costly change, we are sure, than Congress would 
want to impose. 

For these reasons, we oppose the provision in S. 2650 dealing with elections 
during economic strikes. 

We hope the suggestions we have made will be helpful to the members of this 
committee and the Congress. We realize there are other labor law issues. We 
have not expressed ourselves about them because they are beyond the limitations 
placed on our testimony. At appropriate times we will express our views on 
some of these other issues. 

The CuarrMan. I am watching our time, Mr. Barton. We have to 
go to the floor at 12 o’clock. Under the suggested 5-minute rule, I will 
ask Senator Ives if he has any questions. 

Senator Ives. I think I can keep mine within the 5 minutes. 

On page 12 you referred to certain suggestions you had in mind with 
respect to the so-called strike vote. 

Mr. Barron. Yes. 

Senator Ives. In reading those suggestions, I notice you have at 
least half a dozen additional provisions listed right there that are 
matters which you think, in writing such a provision in the law, should 
be ineluded for the conduct of the vote. Is that correct? 

Mr. Barton. We would leave it to be matter of bargaining between 
the parties. If they could not reach an agreement as to the conduct 
of the ballot, then we would leave it with the Federal agency involved 
to conduct the vote. 

Senator Ives. Reading that, you also have 1 or 2 more suggestions, 
as I recall, which might be additions to the law. In the light of that, 
T am just wondering, Mr. Barton, if it is not a good idea just to post- 
pone any action on a thing of this nature until we have had a chance to 
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explore it. Nobody seems to have the answer at all. It is a very de- 
sirable thing to make sure that the majority of the employees want 
to strike when they do strike. We all agree on that. But so far no 
method has been devised or proposed by which it can be done satis- 
factorily. 

In the light of the circumstances, do you not think it is a good idea 
to hold up on this particular proposal for a while? 

Mr. Barton. I would hope the Congress would not have to hold 
it up. I would add, though, Senator, I certainly agree with you that 
it is a very important matter, and I would want the Con 

Senator Ives. It is a dangerous thing to gamble with. You know 
that as wellasI do. As long as we do not have a satisfactory solution, 
why not try to find the solution before we act? 

Mr. Barron. I have confidence enough in this committee and the 
Congress to believe that it can find one. 

Senator Ives. I think probably we.can in due course. I have been 
hunting for one for 16 years and have not found any yet, but I presume 
through combined effort we can do so. I might never find it. How- 
ever, I have no doubt that eventually we can find one. 

Mr. Barton. I imagine it is not a thing on which everybody would 
ever agree. I think any solution would have to be arrived at through 
compromise. 

Senator Ives. Do you not think we ought to delay any action until 
it is crystallized? This is a very controversial matter and we realize 
we do not have the answer. Nobody would stand up and claim he 
has the answer to the way it should be handled. 

Mr. Barron. We would like to see it discussed and debated now. 
As you suggest, it has been debated a long time, and we would like 
to see the debate on the subject crystallized into some form of action, 
even though it was a compromise. 

We believe, after it was tried, indeed we would find ways to im- 
prove as we have on other points of Taft-Hartley. 

Senator Ives. In other words, dangerous as it might be, vou would 
be willing to gamble? 

Mr. Barton. I don’t think it would be dangerous to try something 
with respect to the strike vote. 

Senator Ives. I will drop that point. I believe I have a couple 
more minutes, 

You say you do not favor proposals that are in the direction of 
more compulsory unionism. That is in reference to the prehire con- 
tracts and union-shop contracts, reducing the period from 30 days to 
7 days. I want to ask you a question in that connection. 

You realize, do you not, that the Taft-Hartley Act provisions with 
respect to union shops, as far as at least the shipping industry and 
the building industry and presumably the amusement industry are 
concerned, are unenforceable. These industries cannot operate at the 
present time within the existing provisions. 

Mr. Barron. I would have grave question if this is the answer, 
Senator. 

Senator Ives. What is the answer? 

Mr. Barron. I would rather see any moves that are made away 
from compulsory unionism rather than toward compulsory unionism. 

Senator Ives. I know, but what is the answer? You will admit 
to me that it is very inadvisable to have a statute and to have it con- 
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tain provisions which are unenforceable and have it violated all the 
time, as is the case with Taft-Hartley ? 

Mr. Barron. I tell you the answer we would like to see. I know we 
are a voice crying in the wilderness, but the answer we would like 
to see would be the prohibition of all forms of compulsory unionism. 
That would give the answer. 

I say I know we are a voice crying in the wilderness, but that is 
what we believe. 

Senator Ives. I think you would be jumping off into the jungle on it. 
This is just between labor and management. 

Mr. Barron. I don’t think that would be any more revolutionary 
than some other things that at times have been written into law. 

Senator Ives. We all hope to live to see the day when there will not 
be any labor legislation necessary, but we will not live to see.that day. 

I have consumed my 5 minutes. 

Senator Murray. In view of the pressure that is on us to finish this 
hearing, I do not think I could accomplish anything in 5 minutes of 
questioning. Therefore, I will not ask any questions. 

The CuarrMan. Senator Purtell? 

Senator Purrety. I think I can accomplish quite a bit in less than 
5 minutes, so I will ask a few questions. 

I was happy to find out that you first subscribed, you and your 
membership—and you represent how many various business groups ? 

Mr. Barton. Thirty-some-hundred chambers of commerce. 

Senator Purrett. A very substantial group of business people of 
this country, small and large? 

Mr. Barton. That is right. 

Senator Purretn. All types of businesses, is that correct ? 

Mr. Barron. Yes, sir. 

Senator Purretyt. Your membership, as I believe you stated in your 
statement, believe that we ought to have a secret strike ballot, is that 
correct ? 

Mr. Barron. That is correct. 

Senator Purrety. You believe it should be held prior to the strike? 

Mr. Barton. That is right, Senator. 

Senator Purret.. You have indicated several matters which you 
think ought to be covered by that, both in your report and in your 
subsequent remarks. You say, No. 1, there should be a strike vote, 
and you feel that perhaps other agencies might be employed rather 
thanthe NLRB. Are you acquainted with my bill, S. 2697 ¢ 

Mr. Barton. We have examined that bill, Senator, and we think you 
have made a contribution in suggesting a formula there. We would 
suggest the addition, however, that the parties be allowed to make an 
agreement that a private agency conduct the ballot. 

Senator Purre.y. I may read that portion you are referring to: 

Any such secret vote shall be conducted under the supervision and at the 
direction of the National Labor Relations Board, which may make use of other 
Federal or State agencies whenever available. 

You would like to put in there “or such other agency as they may 
select,” is that correct? 

Mr. Barron. That is correct. 

Senator Purret. Would this bill then pretty much meet the sug- 
gestions embodied in your report here ? 
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Mr. Barton. I think in its broad outlines it would. 

Senator Purrett. Thank you very much. 

The Cuairman. Senator Lehman, are you next in line here? 

Senator Lrnman. I know that Senator Douglas is going to question 
the witness on the relationship between the Federal and State juris- 
diction. I merely want to ask one question of the witness. 

On page 15 of your statement you say: 

We cannot agree with the proposed relaxations which are recommended in the 
same message. We cannot agree that secondary boycotts in any form can be 
justified—for exactly those reasons expressed in the message itself. 

As I understand it, the President does recommend a relaxatiom of 
the secondary boycott. I want to ask you, do you believe that an em- 
ployer who accepts work from another employer who is strikebound 
is justified in seeking to defeat a strike? Do you think he is neutral 
under those circumstances if he voluntarily accepts a contract, part 
of a contract, from an employer who is strikebound ? 

Mr. Barron. If he had done it over a course of years, Senator, I 
think he might do that and not think much about whether he was 
taking sides at all. He would just do it in the course of his usual 
business practice. Indeed, he might not even know whether it was 
strike-covered work or not. There would be that possibility. 

Senator Lenman. It would seem an unusual thing for a man to 
accept a contract from a strikebound employer without knowing that 
the original contractor was strikebound. It seems to me that the con- 
tractor who has taken over some of the contract work from a strike- 
bound employer certainly is actively helping the struck employer. 

Mr. Barron. It might be unusual, Senator Lehman. On the other 
han ', I am sure it could happen. 

Furthermore, I think we ought to remember that it is not always 
easy to tell what is farmed-out work and what is not, because some- 
times an employer does part of a certain line of work and farms out 
some of the rest of it. A strike comes, and it is difficult to tell whether 
the work turned over to somebody else was really what would normally 
have been farmed out or what would not have been. 

Senator Lenman. It seems perfectly evident that when a so-called 
neutral employer, who of course is not neutral under these cireum- 
stances, does take over a contract from a strikebound employer, that 
is actually helping the employer who has farmed out the contract. If 
that is the case, why should not at the same time the employees have 
the same right in helping other employees ? 

In other words, at the present time they are prohibited from doing 
so. But if you permit a subcontractor or a contractor to take over the 
responsibility of relieving a strikebound employer, and at the same 
time prohibit the employees from the same right of helping the em- 
plovees, do you not think that is a double standard ? 

Mr. Barton. Senator, I want to make clear that we are not adamant 
on this point, but we do see a grave possibility that neutral parties 
might be injured by any rule that is written, and we want to avoid 
that. We do suggest as a minimum that if striking is allowed against 
a secondary employer, the right ought to be confined to members of 
thesame union. That might help take care of it. 

Senator Lenman. You will concede that the President’s message 
recommended relaxation of the existing rule? 
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Mr. Barron. There may be some who suggest a need for some form 
of relaxation, but we would want to be very cautious as to how it was 
done. 

Senator Lenman. Are you aware of the fact that yesterday the 
Secretary of Labor in his testimony went even further in his recom- 
mendations than the President has done? In other words, he said 
that he is not sure that the recommendation which is now under con- 
sideration would take care of the situation, and that he thought that 
further study should be given to a clarification of that and an addi- 
tional relaxation in some cases. 

Mr. Barton. I merely want to make clear that we feel that Congress 
should be very, very careful not to write into the law something that 
is going to do injury unnecessarily to neutral parties. That is our 
main concern. 

Senator Lruman. No more questions. 

The Cuarrman. You do not object, though, to a rule permitting 
farmed-out work to be struck, if you can get a proper definition of 
what we mean by “farmed out” work, and it would be people who 
would be properly concerned with the protection of the strike ? 

Mr. Barron. With agreed qualifications which you added at the end, 
I do not think we would object, Senator. 

The Cuamrman. I am just trying to get whether you are opposed to 
any relaxation of boycotts on farmed-out work. I assume that you 
are not, but you are troubled by what may be the definition of it. 

Mr. Barton. I fear in view of the talk there has been about it, and 
promises that have been made, that perhaps some relaxation is in- 
evitable, but we want to be very, very careful that a proper formula 
is evolved. 

Senator Lenman. May I simply ask this question: I understood 
you to say that you are not willing to try out the prohibition on a 
strike vote, which is in my opinion an extremely dangerous thing and 
an unjustified interference with the internal administration of labor 
unions; and yet you are not willing to try out this experiment through 
an amendment 

Mr. Barron. Let me make clear I did say we would like to see an 
amendment to provide for the strike vote. We would be willing to see 
a farmed-out-work amendment, only provided it was so written that 
we were sure it protected neutral parties adequately. 

We do think as a very minimum that there onght to be added a re- 
striction to the strike being carried on by members of the same union. 
We think when we broaden it and allow different unions to get into it, 
that it is unnecessarily broadening the base, and that that would en- 
courage secondary boycotts. 

The Cuarrman. Senator Goldwater? 

Senator Gotpwarer. I have no questions. 

The Cuarrman. Senator Douglas? 

Senator Dovenas. Mr. Barton, on page 17 of your testimony you 
oppose the recommendation that boards of inquiry should be permitted 
to make recommendations, because you say “Thus, this amendment 
would prove dangerously close to compulsory arbitration, with all of 
its attendant evils.” 

I take it, therefore, that you are opposed to compulsory arbitration. 

Mr. Barron. We are very much opposed to compulsory arbitration. 
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Senator Doveras. You are opposed to compulsory arbitration by 
the Federal Government ? 

Mr. Barron. That is right. 

Senator Doveras. Are you opposed to compulsory arbitration by 
the State governments? 

Mr. Barron. We have never taken a position for or against some of 
the State laws that did provide for compulsory arbitration in utilities. 

Senator Douc.as. You say you are against compulsory arbitration. 
If you are against it in principle, must you not be against it within 
the States as well as within the Federal Government ? 

Mr. Barron. I can speak for myself, Senator, on that. 

Senator Doveras. Are you speaking for yourself here or for the 
chamber of commerce ? 

Mr. Barron. All I can say is that we are a national organization and 
we regard the State level problem as something that the States them- 
selves should have the opportunity to answer, so we have never ex- 
pressed ourselves on that point. 

Senator Doveras. Will you express yourself? Are you personally 
in favor of compulsory arbitration within the States? 

Mr. Barron. I would rather not see compulsory arbitration, Senator. 

Senator Doveras. You are opposed to it, then, within the States? 

Mr. Barron. I would personally be opposed to it. 

Senator Doverias. Then why do you object to the decision of the 
Supreme Court in the Wisconsin Bus case which struck down a com- 
pulsory arbitration law for Wisconsin because it said it conflicted with 
Federal jurisdiction? Why should you be opposed to the striking 
down of the compulsory arbitration law within Wisconsin ? 

Mr. Barton. As I understand that decision, the Supreme Court 
did not strike it down because it was a compulsory arbitration law, 
but because there was this theory of preemption involved, and the 
Supreme Court would have struck it down regardless of how the 
State of Wisconsin might have handled the matter. 

Senator Dovetas. If you are opposed to compulsory arbitration 
within the States as well as by the Federal Government, would you 
not wish to have the area of possible application of compulsory arbi- 
tration restricted as much as possible? 

Mr. Barton. T think that is the business for the States themselves 
to decide, regardless of our opinion here. 

Senator Doveias. What I am afraid this bill is doing by this 
“health and safety” clause is opening up an area which would permit 
the States to put in compulsory arbitration laws, and therefore do 
away with many of the collective-bargaining features of the Wagner 
and Taft-Hartley Acts. 

Mr. Barton. If the States want to do that in situations that involve 
the health and safety of their own citizens, I don’t see how we can 
object rightfully. 

Senator Doveras. As a matter of fact, there are a number of States 
which have compulsory arbitration statutes. What has been the at- 
titude of your State chambers of commerce toward these laws in Wis- 
consin and in Virginia? 

Mr. Barton. They are autonomous bodies, Senator Douglas. 

Senator Doveras, I just asked you for information. What has been 
their attitude? 
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Mr. Barron. Iam not authorized to speak for them. I imagine—— 

Senator Doucias. Historically speaking, have they advocated these 
compulsory arbitrations? 

Mr. Barton. I think you would find differences of view. 

Senator Dovetas. Is it not true that in general they have advocated 
State compulsory arbitration laws? 

Mr. Barron. | imagine that is correct. 

Senator Doveras. Yet when they meet as a national body they op- 
pose national arbitration. What is the consistency in that? 

Mr. Barron. Very often people in a local State have a different 
view from what we have when it comes to national action. 

Senator Doveras. Do you think that they believe that they can 
control the State governments, but perhaps cannot control the Na- 
tional Government ? 

Mr. Barton. No; I don’t think that has anything to do with the 
matter. 

Senator Dovetas. That has nothing to do with it whatsoever / 

Mr. Barton. I don’t think that is their view in the matter. 

Senator Doveras. There is an extraordinary inconsistency here that 
must be explained on some ground. Here you have certain State 
chambers of commerce advocating State compulsory arbitration laws. 
How did the State chambers of commerce of Virginia and Wisconsin 
vote inside the national chamber on the question of national com- 
pulsory arbitration ? 

Mr. Barron. It is not to my knowledge the fact, Senator, that any 
of these State laws were put on the books because State chambers 
supported them. I think you will find in instances they did and in 
other instances they didn’t. 

Senator Douetas. I am not saying they were the sole force, but I 
believe they were an influential force. It is highly important, in 
order to avoid intellectual, economic schizophrenia, that one should 
have some explanation for these contradictory positions. 

The CuatrmMaN, Would you mind spelling the word you just used ? 

Senator Doveras. The chairman is a very cultivated gentleman 
who formerly lectured at one of the leading universities of the East, 
and I am sure it is not necessary for me to spell such a word as that 
for him. 

Mr. Barron. All we say, Senator Douglas, is that there are some 
matters where we believe the States should have their say. I know 
they are not always consistent, but we are not consistent about many, 
many of the laws we enact. 

Senator Dovetas. But we should seek as much consistency as we 
can. Iam puzzled by the fact that you say you are opposed in prin- 
ciple to compulsory arbitration, and it seems to me that should in- 
clude State arbitration as well as Federal arbitration. Then, how- 
ever, while you say you are opposed to Federal arbitration, on the 
other hand you favor this section which permits the States to impose 
compulsory arbitration in fields which are now by decision of the 
court preempted for Federal jurisdiction over collective bargaining, 
and you thus aim to prevent the Supreme Court from striking down 
other statutes providing for State compulsory arbitration. 

Mr. Barron. I think it is too much to hope for that we should be 
able from Washington to compel all the States to be consistent. 
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Senator Doveras. In other words, you want in effect to permit the 
States to have compulsory arbitration ? 

Mr. Barron. Permit them to have it or not to have it, as they see fit 
in their own wisdom. 

Senator Dovexas. But you are opposed to allowing the Federal 
Government to have that power, or to having boards of inquiry under 
the Federal Government making even a recommendation, because 
that might have moral force behind it, even though no legal force. 

Mr. Barron. Being a national organization and having our interests 
at the national fenak we are opposed to the Federal Government’s 
having that authority; yes. 

Senator Dove as. I wonder if you would define what you mean by 
“health and safety”? You say that the States should do anything 
which is necessary to protect their health and safety. I wonder what 
you understand by that phrase “health and safety.” What are the 
specific provisions? 

Mr. Barton. Senator, those words were used merely because they 
are use in the Taft-Hartley Act, and I believe they were also used in 
the President’s message. You are asking me to define it 

Senator Dove.as. You are favoring this. You must have some idea 
what it means. 

Mr. Barton. That is like a great many other definitions we deal 
with. I doubt if you can ever define it affirmatively. 

I think it is a matter that would have to be evolved over a period 
of time, probably as a result of court decisions, and I think we have 
been cm evolving a definition. 

Senator Douexas. In what situations are the States powerless now 
to deal with these matters. You evidently think they are powerless 


in some matters. In what respects are they powerless now under the 
common law and under statute law ? 
Mr. Barron. As I understand it, if a power and light plant, dust to 


use an example, in a local community were to close down, the States, 
because of the doctrine of preemption would have very doubtful au- 
thority to step in and handle that labor dispute. Their authority is 
very doubtful, I say, because of this Supreme Court decision referred 
to. 

Senator Dovetas. What about bus companies? 

Mr. Barton. I think the authority is very doubtful there, also. 

Senator Doucias. The Supreme Court said they do not have the 
authority. Do you think they should be given the authority in the 
case of buses? 
; Mr. Barron. In the case of local utilities, I think they should 
rave it. 

Senator Dovexas. Including buses? 

Mr. Barron. Yes. 

Senator Doueias. Even though there are a large number of alterna- 
tive methods of transportation ? 

Mr. Barron. I think they should have that authority. I think they 
should have the authority to act or not. to act, as they see fit. 

Senator Dougias. What about the delivery of milk? 

Mr. Barton. If a State, in its wisdom, thought it should exercise 
avtivorily there, I think the Federal Government should allow it to 

0 SO. 

Senator Dovetas. What about the manufacture of steel? 
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Mr. Barron. You get into a more difficult question there, Senator. 
8 fit | think if it was one steel plant that was on strike in a locality, it 
would be awfully difficult to say that that was a matter involving the 
health and safety of citizens. I think it would be very difficult to say 


eral 

der that. : ( 

nse Senator Doveras. It might be claimed to be such a situation, — 

% Mr. Barton. If you have a nationwide steel strike during a critical 
este defense period, I think that is another matter, and that obviously 
nt’s would come under the Labor-Management Relations Act if the Presi- 


dent saw fit to apply the law. 
by Senator Doveras. In other words, the State should not intervene? 


ae Mr. Barton. You are talking still about the local steel plant? 
hat Senator Dova.as. Yes. 
the _Mr. Barton. fam just giving you my own opinion. I would ques- 
tion whether that would be a matter that would affect health and 
hey safety of citizens. 
4 Senator Dovanas. If you go back to the history of the Kansas court 
of industrial relations, in 1919 or early 1920, Kansas passed a com- 
. | pulsory arbitration law that provided for arbitration in virtually all 
. industries. It broke down on just this very point, that they applied 
es compulsory arbitration on the State level to national strikes, w hich 
they did in conjunction with the railway strike in 1922, a coal mine 
co strike at approximately that time, and, as I remember it, a packing- 
uve house strike. ; 
Mr. Barron. That is correct. 
Pia Senator Dove.as. Yet the Kansas law was based on the protection 
oe of the health and safety of the people of Kansas. Do you not get 
in into terrific conflicts if you surrender all this to the States under the 
vague term “health and safety”? 
to Mr. Barton. The Supreme Court eventually declared it unconsti- 
- | tutional, as I remember, and they could do so again. 
_ 1 Senator Dovcras. But there was no Federal law on the books which 


‘is gave them authority to act. What you are now proposing is that 
a | there should be a clause which will give them authority to act. 

The Cuareman. I am sorry, but your time has expired, and there 
are other Senators who want to have a chance. If we get another 
round, we will recognize you again. 

Senator Dovatas. I will be delighted to present to the chairman, 


BP in case his spelling is defective, a copy of Webster’s Unabridged Dic- 
tionary. 

ld The Cuatrman. It will be helpful to the chairman to know just 
how the word is spelled, and I thought the distinguished Senator 
would know how to spell the word he used. 

Senator Go_tpwater. I passed, but I have one question. 

- { The Cuamman. Senator Goldwater passed, and we will give him 

’ ; a chance to ask a question. 

he i Senator GotpwaTer. It always has been my impression that under 


: the Constitution, the State granted powers to the Federal Govern- 
ment, not the Federal Government granting powers to the State. Is 
that not your conception ? 


. Mr. Barnes. That certainly was the conception most of us had had, 
: I am sure, up until recently, when maybe some people have tried to 
j raise a question about it. 
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Senator Gorpwarer. Is it your opinion that under that part of the 
Constitution the States can enact these laws if they so see fit? 

Mr. Barron. I think they should have that authority, and I think 
it ought to be made clear that they do have it, Senator. 

Senator Gotpwatrer. Thank you. 

The CuarrMan. I might say in this connection that we had a prob- 
lem in my own State of New Jersey where there was a very critical 
strike in a public utility, and the governor was in great doubt. Of 
course, under the national act it had to be a national emergency to 
act. He had no powers under that act. The President could not act 
in the situation. 

They finally did pass legislation in my State giving the governor 
authority within certain limits to act in case the health and safety of 
the people were affected. That has never gone to the Supreme Court. 

The only reason that the President has made this recommendation is 
because he knew of cases like that, and he knew from talking with his 
governors of the terrible position they are in if the Supreme Court 
has implied that in cases of emergency where health and safety are 
involved in the State, the governor cannot do anything about it. That 
is what we are up against, and I think we ought to meet that issue. 

Mr. Barton. That is correct. 

The Cuarrman. Senator Kennedy, you are next. 

Senator Kennepy. My friend, Senator Goldwater, raised that ques- 
tion about the rights of the States and the Federal Government yes- 
terday when I was questioning Secretary Mitchell. Is it not a fact 
that the States did delegate the regulation of commerce to the Federal 
Government, and what is suggested here is that we return back to the 
States some of the power that the Constitution did grant us? 

Mr. Barton. I don’t think I would quarrel with that statement. 

Senator Kennepy. I have just one question, Mr. Barton. On page 
5, talking about free speech, you said the guaranty of the United States 
Constitution can never again be circumvented if the President’s 
recommendation is enacted. 

I do not think that the guaranties were circumvented, nor could 
that be justified. All that is suggested in the present law is that a 
man be responsible for a speech that he makes, and that is carried out 
in many other fields beside labor law. No one can restrain him from 
saying it. It is only that he has responsibility if he should promise 
or coerce. 

I do not think it is really fair to say that it has been circumvented 
and that the President’s recommendation would assure that it could 
never again be circumvented. 

Mr. Barron. Maybe if I could explain, I think we agree on this 
point : that we all recognize that free speech is not an absolute right. 
Accordingly, the law sometimes in its wisdom places restrictions 
on it. 

We do feel that the NLRB at times went too far in placing those 
restrictions. We feel that was an unfortunate invasion of constitu- 
tional rights. . 

Senator Kennepy. In the Livingston case which you mention, there 
was a restriction on the right of free speech in that case and probably 
also in the decision of the Board, which you probably approve: is that 
not correct ? 

Mr. Barron. That is correct. 
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Senator Kennepy. It is just that the restriction is perhaps more 
favorable to the employers than was the previous so-called restriction 
which was put on, 

Mr. Barron. I would only question that use of the word “em- 
ployers” there. We want both sides to have free speech. We think 
any unreasonable encroachment on the free speech right, either as 
applied to labor organizations or employers, is unfortunate. 

Senator Kennepy. Thank you. 

The CHarrMAN. Senator Cooper ¢ 

Senator Cooper. Mr. Barton, if a federally directed strike vote 
were required after a work stoppage, would collective bargaining 
stop prior to the time of taking the vote? 

Mr. Barron. I think I get the point of your question, Senator. I 
do think during that waiting period there could be a question as to 
how effective the collective bargaining might be. Everybody would 
be waiting for the vote. I suppose you run into the question in any 
event. It possibily would be ill advised to hold a vote even before a 
strike until there was an impasse in the bargaining, so there would be 
a period in there where there would not be any bargaining anyway 
before the vote was taken, probably. 

Senator Coorrr. If the vote should be taken and it should be favor- 
able to the union, do you think it would impede or hasten collective 
bargaining ¢ 

Mr. Barron. If the vote was in the union’s favor ? 

Senator Cooper. Yes. 

Mr. Barron. I take it what would happen in that case, if the em- 
ployer had offered all he felt he could offer, would be that he would 
be faced with a strike. But I do see 

Senator Cooper. You already have a strike. 

Mr. Barron. I do see the value in the vote, in that both sides would 
at least know where the employees stood. After the vote was taken 
and there is a strike, I presume the strike would be like all strikes, 
It would run its course and ultimately there would be some kind of 
getting together. 

Senator Cooper. Suppose a vote is required prior to the strike. 
Would there not be very little collective bargaining in the period 
prior to the vote? 

Mr. Barron. Just before the vote, do you mean ? 

Senator Cooper. Yes. 

Mr. Barron. I suspect that during the few days or, to say the least, 
the few hours before the vote was taken, there robably would not be 
much bargaining. But I do not think this ballot we are talking 
about is peculiar in that respect because, as a matter of fact, even if it 
is known that the union is going to take a strike vote, there very often 
is not much bargaining during the period just before that vote is taken. 

I would like to say here about the strike vote, if I may, that I think 
one of the most compelling reasons for it is that a great many em- 
ployees, not members of the union, are interested in whether there is 
going to be a strike, and that they ought to have the privilege of vot- 
ing. As it stands, they are pretty much disfranchised, because they 
don’t have the privilege of going into the union hall and voting as one 
of the members of the union. It seems to me that is one of the most 
impelling reasons for having a strike vote. 
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Senator Coorer. That is all. 

The Cuamman. Of course, under the Taft-Hartley Act today, after 
the union has been selected as the bargaining agent, under the union- 
shop rule they all have to become members of the union. 

Mr. Barron. Under the union shop rule they might all have to 
become members of the union. I would call attention to the fact, 
though, that in a great many businesses we do not have union shop 
even today, under the law, and there you might have as many as 45 
percent or more of the employees who would in effect be disfranchised 
on the matter of voting whether there should be a strike. 

Furthermore, under the union shop you may have certain employees 
who are—I don’t like to use the word “captive,” but that is about what 
they would be, captive members of the union if they joined it when 
they didn’t want to. There is a very serious question as to the recep- 
tion such employees would receive when they go into the union hall and 
try to vote. That again seems to me to be a very compelling reason 
for the kind of strike vote that we are talking about. 

The Cuarrman. We have made the round, and we will start again 
if any more members of the committee want to ask questions. 

Senator Ives, do you have any questions? 

Senator Ives. No questions. 

The CHarrman. Senator Murray? 

Senator Murray. No questions. 

The Cuarrman, Senator Purtell ? 

Senator Purre... I am bothered by your statement on page 15 about 
this farmed-out work. Farmed-out work, as a matter of fact, unless 
ihe worker is protected against having it farmed out, can very defi- 
nitely result in breaking of the union, breaking of the strike, and I 
am against that. 

You say here that you think it ought to be restricted to members of 
the same union, but I cannot go along with you on that at all, and I 
will tell you why. 

Suppose a die shop in the East were on strike and they decided to 
have their dies made out in Detroit. The diemakers union in many 
cases is not an international union at all. You would feel, your word- 
ing here would indicate, that the workers would have no protection, 
as a matter of fact, in trying to get the workers in Detroit to refuse 
to work on that farmed-out work. 

Certainly that would result in breaking the union about as quickly 
as any way I know. 

Mr. Barton. Of course, Senator, what worries me is that there are 
some other parties involved, too. In other words, the folks who want 
to get this work done may be faced with a situation where it is a very 
important matter to them, and to impose restrictions that are such 
ow the work just cannot be done at all, it seems to me is going pretty 

ar. 

Senator Purre... If you encourage the farming out of work, which 
I think you would unless we had some provision for the protection of 
workers on strike, if you encourage it, that is a new weapon given to 
breaking unions and beating strikes, and I am not in favor of it. 

Mr. Barton. I am not too sure that when there is a strike, employers 
like to take farmed-out work or that the first tendency of the employer 
who has a strike is to farm it out. He may under certain pressure of 
circumstances, but I am not too sure that he always does it. 
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[ think the tendency of the customer probably is to go somewhere 
else and get the work done, and that is one reason an employer doesn’t 
like to have a strike and wants to settle it as soon as he can. 

Senator Purrevi. Actually, he is under pressure anyway when the 
strike is called, or should be. 

Mr. Barron. We recognize this is a difficult problem, and we don’t 

ant to be unreasonable or adamant about it. 

Senator Purrett. But farmed-out work, as we understand it, means 
exactly what it says. It is farmed out for somebody else to do, and 
t ordinarily would be performed in the shop that is on strike. Those 

orkers have to have some protection against having other workers 
being used as strikebreakers. 

Mr. Barron. You are right, although, as I said earlier, it is very 
difficult at times to tell whether work is farmed out or not. 

Senator Purren.. We think the proposed legislation would perhaps 
cover the greatest number of cases in which no injustice would be done 
by it. I am fearful, if you put that restriction on there, it will be 
limiting to the point where it will deny workers the right to use the 
only weapon they have ultimately, which is the strike. 

Mr. Barton. We hope you think about it seriously. 

The Cuarrman. Senator Lehman, do you have any questions? 

Senator Lenman. No questions. 

The Cuatrman. Senator Goldwater? 

Senator Douglas? 

Senator Doveras. Mr. Barton, returning to the question of relative 
jurisdiction of Federal and State laws, is it not true that today the 
States have complete jurisdiction on the question of picketing? 

Mr. Barron. I think there is grave question that they have jurisdic- 
tion, grave question. 

Senator Doveras. Are there cases where the Federal Government 
interfered? Aside from common law, has it interfered by statute? 

Mr. Barton. I think you can only read a statute in connection with 
court decisions, and I am sure that very many students of the law 
are worried as to just how much jurisdiction the States now have as 
a result of the recent Garner decision. 

Senator Doveras. On page 9 you refer to the case of Garner v. 
Teamsters. Let me quote from the decision of the Court in this 
case: 


a 
= 


Nor is this a case of mass picketing, threatening of employees, obstructing 
streets and highways, or picketing homes. We have held that the State still may 
exercise its historic powers over such traditionally local matters as public safety 
and order and the use of streets and highways. 

I think the Court has said that the States are still supreme on the 
question of picketing at the plant or on the streets; that the common 
law and State statute law are supreme on the question of the actual 
or potential use of violence and the treatment of so-called third parties 
to the strike. 

Tt seems to me that this and other decisions are perfectly conclusive. 

Mr. Barron. I think it should be clear, Senator, that in that case 
the State law and the Federal law were parallel. I think that was 
taken for granted all the way through. Yet the State was denied 
authority to act even in that sort of situation. 


31346—54—pt. 6——-7 
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Senator Doveias. Where has the Federal Government interfered 
in the matter of picketing, except that there have been cases such as 
the Tri-Cities case away back. 

Mr. Barron. If I read that case correctly, they are interfering in 
all situations where the Federal law and the State law run parallel. 
The State could not act in such cases. 

Senator Dovae.as. I do not see that at all as an interference with 
what the Court called the States’ recognized powers over local matters 
of public safety and order. What is the purpose of this health and 
safety prov ision? Is it to enable the States to act in the conduct of 
strikes or is it to enable the States to prohibit strikes 

Mr. Barron. That gets back to what we were talking about earlier, 
and I don’t think we can make a rule as to how the States are to handle 
the maiter. I do think if there is a milk strike such as they appar- 
ently had in the New York area some time back, if I may believe the 
papers, the local authorities should have the power to act if they want 
to, and they should be able to handle the matter in any reasonable way. 

Senator Doveras. Do I infer from this—I do not want to put words 
in your mouth—that you are primarily interested in 14 (c), the health 
and safety provision, in order to give to the States the power to pro- 
hibit strikes under certain circumstances ? 

Mr. Barron. No, indeed. Just to handle them in such way as they 
may in their discretion see fit. I do not think, Senator—— 

Senator Doveias. Including the prohibition ? 

Mr. Barron. I don’t think either the Federal Government or State 
governments are ever in our day going to come to the place where they 
can prohibit strikes, Senator. I don’t think public opinion would 
tolerate it. 

Senator Dovcias. Under compulsory arbitration, that is precisely 
what they do. 

I take it, then, you are against State compulsory arbitration. 

Mr. Barron. I just view that, really, as a form of regulation. I 
don’t think that is a prohibition of the broad right to strike. 

Senator Doveras. It is a prohibition which customarily carries pen- 
alties, at least by sentences for contempt in case of violation of in- 
junctions. 

Mr. Barron. It is like the right of free speech we have been talking 
about. We know it is not an absolute right. 

Senator Doveias, Let me go back to the question of free speech 
which we touched upon. Do you think the recent decisions of the Na- 
tional Labor Relations Board that an employer can call the employees 
in and plead with them against union recognition on company time as 
i captive audience, and at the same time deny the right to the union 
to have similar access—do you approve of that decision ? 

Mr. Barron. I think the test there is whether the employer does 
allow reasonable access to the premises by union agents. 

Senator Doveias. Do you mean it must be access outside the plant? 

Mr. Barron. No, I would not say that. I think there might be some 
places in the plant or on the premises where the union agent should 
10t be allowed to go. 


Senator Dove.as. Do you mean the captive audience should hear 
only one side of the case ? 
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Mr. Barton. You are asking my opinion. Of course, there again 
we get to the question of definition. I would much rather see a situa- 
tion Where employees went voluntarily to a meeting. I would apply 

iat both to the employer's meetings and union-held meetings. 

Senator Doveias. Then you would say there should be a provision 
for voluntary meetings, in which the union should have the right dur- 
ing the lunch hour to present its case, just as the employer has? 
Would you favor that? 

Mr. Barton. We have to recognize the fact that the unions have 
meeting halls off the premises, but the employers generally do not get 
to go to the union hall and present their point of view. 

Senator Doveias. But the employer has the right to set up halls of 
his own outside. In other words, the employer as a citizen has equal 
rights with the union members as citizens outside the plant. The ques- 
tion is about rights within the plant. 

Since the employer is paying the wages, the Board has now ruled 
that he has the right to compel the people to come to a meeting on com- 
pany time and present his side; but the union has no reciprocal right 
inside the plant. Does not this create a captive audience situation 
which very much weights the effectiveness of the argument in favor 
of the employer ¢ 

Mr. Barton. I favor the voluntary audience, whether it is in the 
plant or in the union hall. 

Senator Dove.as. During lunch hours? 

Mr. Barton. Well, that might be one good time to have a voluntary 
audience. 

Senator DovueLas. You can sometimes get people to come by saying 
that they will get their wages if they do come to a meeting at which 
the employer will address them, but no union can use such an induce- 
ment to get members to come to their sessions. 

Mr. Barton. But if we are going to say that the union agents should 
be allowed to come on the premises and, as a matter of right, be privi- 
leged to address the employees, then by the same token we would have 
to say that the employer should be allowed to go into the union hall 

wid nave the privilege of addressing the employees. I think that 
would be carrying things all too far. 

Senator Dovcias. My proposal is that the employer could hire halls 
and invite workmen to come to them outside the plant. He would 
have his meeting outside the plant as well as the union. 

The question is whether inside the plant he can take advantage of 
the employer relationship to have a one-sided chance to urge his 
case. I want to make it clear that I think the employer should have 
a right to urge his case. I want to make that clear. The question is, 
if he urges his case, whether the other side should not have the right 
under similar circumstances. 

Mr. Barron. As I understand it, the rule presently is that employers 
should allow reasonable access to the Sess by the union agents. 

The Cuarrman. Senator Douglas, Senator Goldwater would like 
to ask one question. 

Senator Dove.as. Surely. Of course. 

Senator Gotpwater. The last statement that the gentleman made 
answered the question. 
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(The following letter was later received for the record :) 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
February 2, 1954. 
Hon. H. ALEXANDER SMITH, 
United States Senate, Washington 25, D. C. 


Dear SENATOR SmMiTH: I am enclosing a copy of the letter recently received 
from Mr. William B. Barton, general counsel of the Chamber of Commerce of 
the United States who testified before our committee on January 26. 

Mr. Barton has set forth certain additional statements in answer to some of 
the questions I propounded to him and requested that his letter be made a part 
of the record of the hearings. I shall be grateful if you will have it included in 
the appropriate place. 

Faithfully yours, 
PAu H. Dovue.as. 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington, D. C., January 28, 1954. 
Senator PAurt Dova.as, 
Senate Office Building, Washington 25, D. C. 

Dear SENATOR Dovucias: During my testimony on proposed Taft-Hartley revi- 
sions before the Senate Labor Committee on January 26, you propounded a 
number of interesting questions about compulsory arbitration. 

These questions arose, I believe, from that part of my testimony on behalf of 
the Chamber of Commerce of the United States in which I said our member- 
ship was opposed to compulsory arbitration. You then raised the question, 
as I understood you, as to whether there might be some inconsistency in our 
position since some State chambers of commerce may have favored compulsory 
arbitration at the State level. 

I would like to make two comments in elaboration of my replies while I was 
before your committee. 

In the first place, there may have been an occasion when a State chamber, 
acting in its independent and autonomous capacity, may not have objected to one 
form or another of compulsory arbitration within the confines of that State, 
or may even have favored it. 

In the second place, and more importantly, if such did happen, that was a 
matter completely within the jurisdiction of the State chamber—a matter in 
which the national chamber never has taken a part. The reason for this seems 
obvious to us: We believe a State chamber should be free to take whatever 
action it deems appropriate at the State level. By the same token, we believe 
States shdéuld be free to handle their local problems in their own way. 

I sincerely believe that this is a consistent position to take. 

I might add that State chambers and the national chamber, of which they 
are members, normally take similar positions on national issues. 

We appreciated the opportunity to appear before you and other members of 
the committee and hope that the national chamber’s views will contribute to 
a solution of the many difficult decisions you must make with reference to the 
Taft-Hartley Act. 

I hope you will be good enough to include this letter in the hearings of your 
committee to complete the record. 


Cordially yours, 
Witt1aM B. Barron. 


The CuatrMan. Do you have any more questions ? 

If there are no more questions, the committee will recess, to recon- 
vene in this room at 10 o’clock tomorrow morning. The witness will 
be Mr. Walter Reuther, president of the CIO, accompanied by Mr. 
Arthur Goldberg, general counsel of the CIO. 

We stand adjourned. 

(Whereupon, at 12 noon, the hearing was recessed until 10 a. m., 
Wednesday, January 27, 1954.) 
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TAFT-HARTLEY ACT REVISIONS 


WEDNESDAY, JANUARY 27, 1954 


Untrep States SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess in room P-63, 
the Capitol, Senator H. Alexander Frnith (chairman) presiding. 

Present: Senators Smith, Ives, Purtell, Ssoldwase Scopen;t Upton, 
Murray, Hill, Neely, Douglas, Lehman, and Kennedy. 

The CHarrmaNn, The committee will be in order, please. 

Mr. Reuther, there is not a full quorum of the committee present at 
the moment—although I anticipate that there will be shortly—but I 
know that your time is limited and I do not like to ask witnesses to 
be present for a hearing at a specified time and then not start the 
hearing on time. 

Senator Neely and I are here, Mr. Reuther, and if you care to start, 
we shall be very glad to hear you. I should like to say that you are 
very welcome here, and we should like to have the expression of your 
views on the matter before us, which, as you know, is the amendments 
to the Taft-Hartley Act recommended by the President of the 
United States. 


STATEMENT OF WALTER P. REUTHER, PRESIDENT, CONGRESS OF 
INDUSTRIAL ORGANIZATIONS, AND PRESIDENT, UNITED AUTO- 
MOBILE WORKERS OF AMERICA, CIO 


Mr. Reurner. Thank you, Mr. Chairman. 

My name for the record is Walter P. Reuther, and I am appearing 
here as president of the Congress of Industrial Organizations, and 
also as president of the United Automobile Workers, an affiliate of 
the CLO. 

I appreciate very much this opportunity to appear before your 
committee. There will be other representatives of the CIO. Mr. Gold- 
berg will go over some of the specific sections of the act and the 
proposed bill before your committee. Other people representing some 
of the CIO affiliates will testify as to the way the Taft-Hartley law 
and your proposed bill relates to their specific industries and the 
collective-bargaining problems which they have in those various 
industries. 

I would like to submit for the record a prepared statement—I think 
all of the members of the committee have a copy of this—and then 
I would like the opportunity of elaborating on some of these items 
verbally, if I might. 

The CHarrman. Your statement will be received and published in 
full in the record at this point. 
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(The prepared statement is as follows :) 


I had the privilege of appearing before this committee last year and at that 
time I presented the views of the CIO with respect to Taft-Hartley. 

I said then that the CIO and its affiliated unions were flatly opposed to Taft- 
Hartley ; that we were convinced that the best approach would be to repeal Taft- 
Hartley—to wipe the slate clean and start afresh. 

I told this committee, however, in all candor, that since we are realistic, as 
labor organizations must be, we were prepared to support any sincere attempt by 
this administration to bring Taft-Hartley into the boundaries set by President 
Eisenhower in his campaign—that there must be justice and fairness in the 
law. 

I pointed out, however, that in order to achieve this goal there must be sub- 
stantial changes in the law—changes which are fundamental and basic—changes 
which go to the heart of this act and which are not content with mere tech- 
nicalities. 

I also outlined at that time what the CIO believes must be the basis of a 
sound national labor-relations law. 

Such a law, in our opinion, must rest on the proposition that free collective 
bargaining and the right of workers freely to join labor unions of their choice 
is sound public policy. These are rights which must be carefully protected and 
fully protected if we are to have sound labor-management relations. 

I said then from my extensive experience with collective bargaining that you 
cannot have free collective bargaining and you cannot have free, democratic 
trade unions if you approach the subject of labor relations and the law govern- 
ing labor relations with the belief that unions are a necessary evil which must 
be tolerated, but which must be kept in their place. 

On the contrary, I said the necessary basic assumption for a good law is the 
assumption that unions are free and democratic organizations of men and women 
as patriotic and concerned with the public welfare as any employer or any 
Member of Congress. 

I said then, and I repeat now, gentlemen, that the basic defect of Taft-Hartley 
is the philosophy behind it, the philosophy of distrust and hostility toward 
unions, that Taft-Hartley is based on the postulate that at best unions are a 
necessary evil which must be tolerated but kept in their place, and that in im- 
plementing this philosophy the Taft-Hartley Act discourages collective bargain- 
ing and has embarked this Nation on the pathway toward dictatorial treatment 
of workers—the very opposite of what we want in America. 

When I appeared before you last year to present the views of the CIO on 
Taft-Hartley, neither we nor the members of this committee had the benefit of 
knowing the administration’s proposals on this subject. In a real sense, there- 
fore, the hearings were conducted in a vacuum. 

We now know the administration’s views. They have been expressed by the 
President, by Secretary Mitchell, and in this bill. 

I would be less than frank if I did not say to this committee very plainly 
that we in the CIO are deeply disappointed with the President’s message to 
Congress on Taft-Hartley, and with this bill, which we assume is intended to 
implement the message. 

On behalf of the CIO I want to state plainly that we believe the President’s 
message and this bill would make Taft-Hartley even worse than it is. 

I want to record our conviction that the administration has defaulted in its 
campaign promise to bring justice and fairness into the law. 

This bill would not rid Taft-Hartley of its union-busting provisions as the 
President pledged during the campaign. Rather, it adds new ones. 

This is not a middle-of-the-road approach to labor-management relations. It 
is essentially the approach of the National Association of Manufacturers, the 
Tnited States Chamber of Commerce and of the antiunion employers they rep- 
resent. 

This bill is notable for what it does and also for what it does not do. 

It adds new antilabor restrictions to the law and, while it does contain a 
few improvements, these are insubstantial and are only meant to disguise the 
antilabor restrictions, 

This bill does not make the substantial changes in the Taft-Hartley which 
are necessary to bring justice and fairness into the law. 

In my testimony before you last year I outlined the CIO’s basic objections 
to Taft-Hartley. If real justice and fairness are to be achieved, I pointed out, 
amendments to Taft-Hartley must deal with truly fundamental issues. 
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They must— 

1. Eliminate government by injunction and restore the Norris-LaGuardia Act. 

This bill does not do this. It contains only one modification of the various in- 
junctions created by Taft-Hartley, that is the change of the mandatory injunc- 
tion in boycot cases to a discretionary one. 

The one-sided national emergency injunction is retained and its complicated 
procedures are made even more complicated. 

This bill provides that emergency boards of inquiry be empowered to make set- 
tlement recommendations after an antilabor injunction has almost run its course, 
and presumably accomplished its purposes. 

Whatever virtue there sometimes may be in such settlement recommendations 
is lost by this ill-conceived procedure. The fundamental defect of the Taft- 
Hartley emergency provisions—the reliance on the labor injunction—is retained. 
Labor can never accept an antilabor injunction as being just and fair. 

Taft-Hartley plus the provisions in this bill are a far cry from the pledge 
implicit in the President’s campaign speeches that Norris-LaGuardia would be 
restored. 

”. Remove the undue governmental interference which Taft-Hartley has im- 
posed on collective bargaining and restore free collective bargaining as the corner- 
stone of our national labor relations policy. 

This the bill does not do. Rather it adds to Government interference in labor- 
management affairs in a manner that will hamper rather than encourage good- 
faith collective bargaining and the reasonable settlement of disputes. 

This is notably true in the strike-breaking vote provisions in this bill. 

This: provision would have the Government conduct a strike ballot in every 
labor dispute, whenever and wherever a walkout occurs. 

Only the other day, Great Britain’s distinguished Conservative Prime Minister, 
Sir Winston Churchill, labeled such a proposal as an unparallelel Government 
interference in labor-management relations. Upon being queried by a member of 
his own party as to whether the Government would support a proposal to make 
strikes illegal except where the workers themselves voted by secret ballot in 
favor of the walkout, Prime Minister Churchill replied (as quoted in the 
Washington Post on Wednesday, January 20, 1954) : 

“No, sir. The Government has no intention of departing from the established 
tradition in this country, under which the trade-union movement is left to manage 
its own affairs to the fullest possible extent without Government interference. 
I am advised that the disadvantages of your proposal would greatly outweigh 
any advantages.” 

In addition to governmental interference in labor relations, this proposal is 
objectionable because it reflects a deep-seated antilabor prejudice. It is based 
on the misconception that unions act contrary to the will of their members rather 
than in response to that will. This misconception is insulting both to union 
leaders and union members. 

Our unions are democratic unions and leaders who act contrary to the will of 
the members in such important matters as conducting strikes will not be leaders 
very long. You can be sure of that. 

Furthermore, as I pointed out to this committee on my prior appearance here, 
all of the unions in the CIO provide for democratic determination of strike 
action. There is no legitimate reason for this type of Government interference. 
The proposal has the illegitimate objective of using a Government poll to break 
a strike. 

Proof of this is the fact that a majority of those eligible, rather than a 
majority of those voting, must vote to continue a strike. This constitutes a voting 
measure of acceptability which has never been even proposed for the reelection, 
for example, of any Congressman or Senator. A comparable provision for such 
elections would require that before any Congressman or Senator be reelected, 
a majority of those eligible to vote in his constituency must affirmatively vote 
for him. 

We object to the Government strike-vote proposal, whether the vote is to be 
conducted before a strike, as proposed by Senator Purtell in S. 2697, or after a 
strike, as proposed in this bill. 

A prestrike vote seeks to drive a wedge between the union leadership and its 
membership; a poststrike vote seeks to break a strike. Both types of Government- 
sponsored votes, in our considered judgment, intensify industrial disputes rather 
than solve them. 

This is one of the provisions that makes this bill worse than Taft-Hartley. 
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By omission, this bill still leaves untouched the Taft-Hartley restriction which 
invites States to frustrate collective bargaining on union security. It has always 
been our firm conviction that union and management should be left free to 
negotiate the terms of collective-bargaining agreements without unnecessary 
and unwise Government restrictions. They should be left free to negotiate 
whatever type of union-security arrangements they deem appropriate to their 
particular situations. 

The failure of this bill to remove this Taft-Hartley antilabor restriction places 
fhe endorsement of the administration on the notorious “right to work” laws 
which have been enacted in 14 States as a result of this Taft-Hartley invitation 
to the States to be antilabor. 

Governmental interference in the collective bargaining process is further 
increased by the bill’s provision which further restricts the area of collective 
bargaining during the terms of a labor agreement. This is an unwise and 
unnecessary proposal which can only result in impairing rather than improving 
good labor-management relations. The test of experience demonstrates that 
parties to collective bargaining contracts should be encouraged always to dis- 
cuss their problems in the hope of concluding mutual agreement rather than in 
becoming collective bargaining isolationists. 

Ill. Strengthen the rights of workers to organize in bona fide unions of their 
own choosing by the elimination of hampering restraints imposed or encouraged 
by the present law. 

Taft-Hartley makes illegal many traditional and necessary union practices 
long recognized as proper and legitimate. 

This bill does liberalize the Taft-Hartley boycott provisions, but not nearly 
enough. Still prohibited are justifiable types of union mutual assistance, such as 
the refusal to handle goods produced under sweatshop conditions, goods pro- 
duced during a strike or goods produced by runaway shops. 

Moreover, the present restrictions in Taft-Hartley on the right to strike and 
picket are largely preserved. As an example of this, the bill does not restore 
to economic strikers their right to vote in a Board election. 

It should be remembered that one of the President’s flat commitments was to 
rid Taft-Hartley of its provision prohibiting economic strikers from voting in a 
Board election—a provision which the President said licensed union busting. 

His message and this bill fall short of realizing this commitment. They 
merely postpone elections for a period of 4 months, after which strikebreakers 
are free to vote and economic strikers prohibited from voting. This is a pro- 
posal not to outlaw union-busting, but merely to slow it down. 

IV. Rid the Taft-Hartley law of the provisions designed to harass and 
weaken unions. 

This proposal retains the Taft-Hartley provision which authorizes damage 
suits against unions for certain unfair labor practices while denying to unions 
and their members the right to any similar suit for any employer unfair labor 
practice. 

This unfair and unjust double standard, designed to harass and weaken unions, 
is thus preserved in the present bill. 

This bill goes beyond Taft-Hartley in its harassment of unions by inviting the 
States to adopt repressive laws in any labor dispute which in the opinion of any 
State will result in a local emergency. 

Experience of the past, before the Supreme Court outlawed such State laws 
as contrary to the Federal law, proves that some of the States will deal with 
such local “emergencies” as strikes by the bookkeepers of a local telephone 
company, by outlawing the strike and imposing compulsory arbitration. The 
loose provision of the present bill could permit any State to override the pro- 
visions of the national law in almost any local dispute deemed by an excitable 
local authority to constitute an “emergency.” 

Under this provision there will be little, if anything, left of the federally pro- 
tected right to strike. 

V. Simplify and clarify the law; provide for the rule of reason in its pro- 
cedures and enforcement. 

Taft-Hartley itself is so intricate that it can hardly be understood by the 
workers to whom it applies, or by the employers for that matter. The present 
bill adds to its complexities. The only relief from redtape proposed is a slight 
simplification of the filing requirements as to union bylaws. 

Any possible saving of paper which this would effect is more than offset by 
a new requirement that employers file non-Communist affidavits. We have never 
believed that any good result could be achieved by requiring such affidavits from 
either employers or union officers. 
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The Smith bill contains no single proposal at all calculated to reduce the 
present delays in Taft-Hartley’s procedure and enforcement. Quite the reverse, 
the proposal that the Board conduct strikebreaking votes in each strike would 
consume much of the time of Board personnel as well as require a greatly in- 
creased budget and would undoubtedly further retard its handling of both unfair 
labor practice and representation cases. 

A particularly fatuous proposal is that the Federal Mediation and Conciliation 
Service, after it has failed to prevent a strike and an injunction has resulted, 
must call in a board of local citizens to attempt further mediation. This seems 
designed to entwine the Mediation Service in the same kind of redtape with 
which the proceedings of the Board are now encumbered. 

Vl. Prevent employer coercion and intimidation of employees under the guise 
of free speech—a principle to which we, like all good Americans, firmly adhere. 

On the pretext of protecting the right of employers to freedom of speech, the 
Taft-Hartley Act opens the door to employer prevention of union organization 
by threats and intimidation of workers. The present Taft-Hartley provision 
bas no bona fide purpose and never had; the Supreme Court held long before 
its enactment that employers have the full right under the Constitution to 
express their views on unions and unionism, so long as their remarks are not, in 
context, coercive or intimidating. 

Under the Taft-Hartley Act, the National Labor Relations Board has given 
employers virtually carte blanche to intimidate their workers from joining 
unions. According to its latest pronouncements, the National Labor Relations 
Board even permits employers to require workers to listen to antiunion diatribes 
on company time and premises. A long established Board rule that the union be 
accorded an opportunity to reply has been dropped by the present Board. The 
only limitation placed on this employer brainwashing of a captive audience is 
that it must stop for 24 hours before a Board election. 

What does the administration now propose to do about this outrageous misuse 
of free speech on an unfree audience? President Hisenhower’s message states: 

“The right of free speech is fundamental. Congress should make clear that 
the right of free speech, as now defined in the act, applies equally to labor and 
management in every aspect of their relationship.” 

These are high-sounding phrases, but let us look at how the Smith bill pro- 
poses to implement the message. It would provide simply that an employer 
brainwashing session shall not be the basis for setting aside an election. In 
other words, it would knock out the only restraint now placed by the Board on 
employers, viz, that they cannot capture an audience for 24 hours before a Board 
election. 

Is this what is meant by making the right of free speech apply “equally to 
labor and management in every aspect of their relationship’’? 

If this were applied literally, unions would be provided an equal opportunity 
to reply to an employer. The bill provides precisely the reverse—unions are 
denied an equal opportunity to reply. A situation already heavily and unfairly 
weighted in favor of the employer would be made even more one sided. 

And let me say right here that this handling of this issue by President Eisen- 
hower and the Smith bill is quite typical of the whole approach the administra- 
tion has taken to labor relations. That approach has consisted of sweet-sounding 
generalities followed up by concrete antilabor proposals. 

In summary, Mr. Chairman and gentlemen, let me remind you of the platforms 
of both parties and the campaign pledges of both candidates. 

The Democratic Party and its presidential candidate called for repeal of 
Taft-Hartley. The Republican platform, and more especially its presidential 
candidate, called for substantial amendment of the act with the end result of 
making it “fair and just.” 

President Eisenhower as a candidate often called for the redress of labor’s 
grievances against the Taft-Hartley Act. At no time, to my recollection or 
research, did the President or the official spokesmen of his party propose to 
worsen Taft-Hartley. 

Thus, when the representatives of the CIO testified before this committee last 
year, they were reflecting the view of the membership of our unions. Our mem- 
bers expected that party platforms and campaign pledges would be translated 
into legislative realities. 

On the contrary, we now have a bill which purports to follow the recommenda- 
tions of the administration and which clearly and definitely would make Taft- 
Hartley worse than it is. 

Full acceptance of collective bargaining is not possible in the atmosphere of 
Taft-Hartley or Taft-Hartley as amended by this bill. 
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We will not win men’s minds and hearts and loyalties to the banner of democe- 
racy by such antiunion, promanagement proposals as these. 

On behalf of the CIO, I thank you for this opportunity of appearing before 
this committee. 

Mr. Revruer. Now, Mr. Chairman, we of the CIO have stood in 
opposition to the Taft-Hartley Act from its very inception because 
we have been of the sincere belief that the Taft- Hartley faw i is a nega- 
tive approach to problems that of necessity require positive solution. 

We have said repeatedly that in a police state, under Hitler or under 
Stalin or Mussolini, or under any other dictatorship, it is possible to 
achieve industrial peace and economic stability in the absence of 
justice, but in a free society we believe that you can achieve industrial 
peace and economic stability only as they rest upon a foundation of 
economic and social justice enjoyed by the great mass of people. 

Therefore, we believe fundamentally that the Taft- Hartley Act will 
fail to achieve its expressed purpose because instead of dealing posi- 
tively with the problems out of which industrial conflict and strife 
arise, it is a negative approach to those problems and as such does not 
deal with the underlying causes of our industrial problems. 

The CHAIRMAN. Might I interrupt for a second there, Mr. Reuther? 
I am interested in your statement. Does that imply that you are 
opposed to any attempts to amend the Taft-Hartley Act? You are 
for repeal and you are not interested in any approaches to amendment? 

Mr. Revruer. No; we have said, Senator Smith, that while we be- 
lieve that fundamentally the law is unsound, because it is a negative 
approach to these problems, that we think require positive solution, 
while we are in favor of outright repeal and going eek to the basic 


eres of the Wagner Act as the foundation upon which we can 


uild constructive labor-management relations, we have said never- 
theless that we recognize the political facts of life, and we are willing 
to cooperate in an effort to bring about constructive changes in the 
act, since we know that it is not politically possible to repeal the act 
as such. We do not believe that the bill which you have before your 
committee, S. 2650, brings about the kind of constructive changes 
that will achieve the purposes for which the act was advanced, that 
is, to promote constructive labor-management relations and to insure 
maximum stability in our economy. We do not believe that the sug- 
gested changes incorporated in the bill before the committee achieve 
those purposes. 
The Cuamman. Might I ask if you are opposed to all of the Presi- 
dent’s recommendations? 
Mr. Revruer. I will discuss some of those specifically, if I may. 
The Carman. Very well. 
Mr. Revruer. We feel that fundamentally the law starts out with 
a wrong premise, and that is why it comes out on the wrong end. Both 
major political parties made a commitment to the American people 
in the last election that they would make an effort to bring about those 
changes in the law which would make the law a fair and more just 
document. The Democratic Party, as you know, stood for outright 
repeal of the Taft-Hartley Act. The Republican Party, through its 
spokesman, now President of the United States, made it clear and 
made a moral commitment to the people of America and to the work- 
ing people of America specifically, that he would use his good office, 
if elected to the high office of the Presidency, to bring about changes 


necessary to do two things: 
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(1) To make the law just, and (2) fair, and to remove from the 
law what the President characterized as its union-busting provisions. 

We do not believe that the proposed changes incor porated in the 
bill before your committee carry out these political and moral com- 
mitments made to the American people by both political parties and 
specifically made by President Eisenhower in the last nee 

We believe, and we believe this most sincerely, that the underlying 
philosophy in Taft-Hartley is essentially negative and antilabor in 
character, and that the Taft-Hartley law is predicated upon the as- 
sumption that trade unions are a necessary evil, and therefore they 
have to be tolerated, they need to be regulated, but we ought to have 
as little of them as "possible. 

I say that Taft-Hartley, because of that negative approach to the 
basic question fails to recognize and fails to accept the true character 
and the true role and function which free labor unions must of neces- 
sity perform in our free society. The free labor movement, we believe, 
is an essential part of our democratic structure. There is no other 
group in our free society that is equipped or organized to perform 
the special functions and services that the free labor movement per- 
forms, and therefore the laws dealing with this basic question ought 
to be predicated upon a complete and full acceptance of labor, not as 
an evil, but as a constructive socially necessary force in our society. 

That is where we get off, we think, to a bad start. Taft-Hartley 
treats labor unions as necessary evils, and therefore we have to regu- 
late them and minimize their influence. We believe that trade unions 
are an essential part of the democratic voluntary machinery of a free 
soicety, and that what we ought to do is to encourage and try to de- 
velop their maximum growth and strength so that this force in our 
society can make its full contribution toward a solution of our basic 
problems. 

Now, collective bargaining has been accepted by most everyone as 
far as lip service is concerned. You will hardly find a management 
representative in America who will not say that he believes in collec- 
tive bargaining. You will hardly find a person seeking public office 
who will say that he is opposed to collective bargaining. Everybody 
is in favor of collective bargaining, just as every body is ‘opposed to sin. 
But the real measurement of whether you believe in collective bar- 
gaining is not whether you are willing to give it pious lip service, but 
whether or not you are prepared to constructively support the rights 
of labor to normal healthy growth, because collective bargaining is 
not something that you conduct in a vacuum. You cannot have col- 
lective bargaining without strong free unions, and, therefore, the real 
measurement of the sincerity of people in public life, of employer 
groups, or of any citizen—the real measurement of sincerity is not 
what they say about collective bargaining, but the real test is what do 
they do about the practical problems that relate to the right and the 
ability of free labor unions to grow and prosper so that ‘the *y create 
the practical instrumentalities through which collective bargaining is 
made possible. 

If you want to block the right of labor unions to grow, then you 
do not believe in collective bargaining, because if there are no strong 
free labor unions in certain areas of our economic life, then in ‘those 
areas you cannot have collective bargaining, because you cannot 
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have collective bargaining in the absence of the proper trade-union 
machinery. 

That is why we disbelieve many people who say, “ , of course, 
we are in favor of collective bargaining.” No one would dare to think 
that they would be opposed to collective bargaining. But the meas- 
urement of sincerity is not the pious lip service given to collective bar- 
gaining, but the attitude of people as it relates to the ability of labor 
to grow and prosper and to get that status in our free society essential 
to labor performing its constructive work and making its constructive 
contribution. 

I say that Taft-Hartley blocks the ability of labor unions to grow 
and blocks the ability to develop the social and economic mechanisms 
essential to facilitate collective bargaining in all areas of our economic 
life. Take the question of the free-speech provision. No one in his 
right mind would deny any group, whether it be labor or employer 
group, or any group, the right to participate in freedom of speech. 
But you do not have to write that into a law, because the Supreme 
Court met that problem many years back when it said that employers 
had a right to exercise free speech in the field of labor-management 
relations. 

But what is happening under Taft-Hartley? This right of freedom 
of speech is being abused, not to facilitate an exchange of information 
between citizens but to block the rightful aspirations of labor to organ- 
ize and grow, to develop effective instrumentalities through which 
collective bargaining can be made possible. 

The recent ruling of the National Labor Relations Board is a case 
in point. Heretofore it has been the practice, based upon the rulings 
of the National Labor Relations Board, that if an employer used his 
plants to speak to workers during working hours on a captive-audience 
basis that the union was given equal access to those workers, on the 
basis that if the employer could do it the union ought to be given equal 
opportunity. A recent ruling of the National Labor Relations Board 
changed that, and they said that freedom of speech means that the 
employer can do most anything excepting during the last 24 hours, 
but the union shall not have access to the properties so that they can 
talk to the workers on the basis of equality. 

Another point I believe came up in a textile case, where the employer 
said, through supervision, to the workers, “If the union wins the Labor 
Board election and they insist upon the conditions that the workers 
think they are entitled to in terms of wages and working hours, the 
management may find it necessary to close its plant and move out of 
town.” 

Was that freedom of speech? No; that was economic coercion. 
They were attempting to use their economic power, not the logic of 
reason, not the power of persuasion, but the pressure of economic 
coercion to say to those workers if you join a union and join in vol- 
untary association with your fellow worker, we may find it neces- 
sary to shut the plant down, deprive you of a job and the right to 
earn a livelihood and move out of town. 

What did the National Labor Relations Board say under that won- 
derful umbrella called freedom of speech? They said the employer 
did not say positively “We are going to shut the plant down.” He 
just said, “We might find it necessary to.” They drew the line of 
demarcation between saying positively we are going to do it, and 
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saying we may find it necessary to do it. But the impact upon the 
workers was exactly the same, because they were really saying to the 
workers, “Join the union and we will dump you on the street and 
move our plant out of town.” 

We say that freedom of speech ought to cover the right of free 
expression, but it should not be a license to give employers the right 
to use their economic power arbitrarily to coerce workers in making 
decisions with respect to union affiliation. These are the things that 
bother us. 

Then you get into this area of States rights. In no other area 

of national legislation do we say that the Federal Government as- 
sumes jurisdiction and responsibilities, sets out certain standards, and 
certain procedures, but then says, “Now, if a State has a more puni- 
tive setup that is more 1 restrictive, that is more antilabor in character, 
then the State law prevails.” If you want to have chaos in America, 
just open that floodgate, and you will have chaos compounded. 
' We have many practical problems. ro hat do we do in a place like 
General Motors where we have over 130 plants in 27 States? How 
do we work out uniform contract soviidlins that govern these great 
operations, if in every State we are confronted with a different set 
of basic rules? 

We believe in a competitive economy but if we are going to have 
socially irresponsible competition that is destructive of decent livi ing 
standards and other provisions, then we are in trouble, and that is 
precisely what will happen. You will have States trying to attract 

jobs away from cities, not on the basis of constructive competition, 
but on the basis of competing in terms of who can have the lowest 
standards, and who can have the most irresponsible policies. 

I say that kind of competition is destrcutive of the welfare and the 
well being of the American people and the American economy. 

Mostly ‘this invasion under the cloak of States rights is in the field 
of union security. I think we have to recognize “that only strong 
unions can be responsible unions. If you want a union to be equipped 
to carry out the contractual obligations, which it makes in good faith, 
then you have to enable that union to have the strength and the sta- 
bility and the status and the acceptance necessary to equip it to carry 
out its obligations and responsibilities. Because if the union has to 
fight for the right to live, then it will not have the energy, it will not 
have the strength, it will not have the resources to devote to the job 
of carrying out its contractual obligations. 

The whole question of union security is not a matter of labor bosses. 
It is a matter of how do you get a union accepted so that that union 
knows its right to live is not something it has to constantly fight about. 
If the right to live is there, it is accepted, it is a part of our basic 
national policy, then the union then can devote its energies and its 
time and its leadership to doing constructive work and meeting its obli- 
gations contractually, and being a positive moral, social force in the 
community. 

Unions have sole collective bargaining responsibilities. How can 
the union be held to be responsible for the acts of all the workers if the 
individual worker can walk out on his obligations? Because in the 
final analysis the union is no better, no more responsible, than its mem- 
bership make it. And yet there is this very peculiar division. The 
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union is held responsible for the total acts of all the workers and yet 
the individual worker can escape his obligation. I think if you look at 
the French experience, you will find out that when the decision was 
made built around the idea of sole collective bargaining, that that was 
one of the soundest decisions ever made in the whole field of labor- 
management relations. The French took the other road. They took 
the proportional representation road, and that led to chaos and division 
and dissention and strife and the Communists have built their power 
around those factors in France. 

We took the other road, because we recognized that only a strong 
union that was stable could be a responsible union. We recognized 
also that if you begin to break this thing up that you get a competition 
of irresponsibility, instead of competition based upon responsible 
attitudes. We are unable to understand, Mr. Chairman, what kind of 
mental or moral gymnastics one must go through in order to arrive 
at a different conclusion that when the medical profession has a closed 
shop, and when the legal profession has a closed shop. 

In my union we do not have a single closed shop. We never have 
had one. We have never asked for one. We have always asked for the 
union shop. There are unions in industries where closed shops are an 
essential part of a sound and sensible collective bargaining pattern. 
But even the union shop has been under attack. At the State level 
there have been vicious so-called right-to-work bills passed, taking the 
-very guts out of union security clauses. Yet it is perfectly all right 
for the legal profession or the medical profession to have closed shops 
to protect their professions and their standards. But when working 
people, who have grease under their fingernails, who get much less in 
the way of financial return in a year in order to feed their families, 
when they try to band together and get the kind of union security 
provisions necessary to make them strong and responsible, that sud- 
denly becomes un-American, immoral, and unholy. 

We think we ought to have one standard of morality in America and 
the legal profession and the medical profession should not be set aside 
as an elite class with special privileges. We only ask to do what we 
think is essential and proper in our free society. 

We believe that workers ought to make these decisions. But here 
again, you see, Taft-Hartley is basically founded on the false assump- 
tion that you have to protect the workers against their leaders. I have 
been elected president of my own union several times. I do not think 
the workers that I represent need to be protected against me. They 
have elected me, and they are paying my salary, and I am dedicating 
my limited capacity to try to help meet their problems. 

We built a union because the workers needed protection against 
predatory management policies and practices and not because the labor 
leaders are invading the rights of the workers. But Taft-Hartley 
is based upon that false assumption that you have to protect the 
workers against their leaders. That is where this idea of the union 
shop vote came up. That was on the theory that the union bosses want 
union-security clauses, that the workers really do not want them, and 
that they are essentially the victims of the union bosses wherever you 
get union-security provisions written into the contracts. 

We got rid of the Taft-Hartley vote on union-security authoriza- 
tion. That was abolished. Why? Because the false assumption upon 
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which that prevision of the law was based was proven to be incorrect, 
and 90 percent of the workers voted in democratic elections for union- 
shop provisions. 

In the Ford Motor Co., which is a classical example, where we went 
through years of terrorism with Harry Bennett and his private under- 
world—and all you have to do is read his own book where he tells 
probably one- half of 1 percent of the truth, and he tells enough there 
that no decent citizen could justify it—and one of the finest things that 
the Ford Co. did was to kick him and his gangsters out of the manage- 
ment structure of that organization. We » know. I was on the receiv- 
ing end of that. I have had my home broken into. I have seen people 
beaten within an inch of their lives by management people. The 
Ford workers built a union not to protect themselves against me, but 

to protect themselves against that kind of irresponsible attitude on 
the part of management. 

When the Ford workers voted on the union shop, they voted 88,000 
to 1,000. Why? Because they knew that this thing they called their 
union had for the first time in their lives given them status greater 
than the clock card number. They knew that this was the first time in 
their lives that they had a measure of security and dignity, as every 
American is entitled to have. So when you build a law around the 
false assumption that you have to protect the workers from their 
leaders, you are starting on the wrong end of the problem, and that 
reflects the basic antilabor character of the philosophy out of which 
Taft-Hartley grows. 

You come up with this new strike vote. That again is based upon 
the false assumption that labor leaders call strikes without consulting 
the rank and file. Look at the CIO unions and you will find that all 
provide in their democratic constitutions for machinery that insures 
that no strike can be called unless the rank and file who are involved 
make a democratic determination on that issue. 

Let me cite specifically the DAW-CI1O. First of all, we cannot call 
a strike unless it is approved by a secret ballot, by a two-thirds vote 
of the rank and file involved. We positively cannot have a strike 
unless the rank and file votes it by two-thirds majority. 

How do we go about it? First of all, we negotiate and we nego- 
tiate and we negotiate, because we do not take on strikes lightly, 
because when you take away a worker’s paycheck by action, even 
though they are unanimous in the action, it is a serious matter. It 
iS something that should not be resorted to until every possible effort 
has been exhausted to resolve the issue short of strike action, bec “ause 
when you get strike action you are substituting economic power in 
the settlement of collective- bargaining matters, and I have always 
said that what we need to do in Americ: a, if collective bargaining is 
to ever make the full contribution within our free society that it 
must make, is to find a way to raise collective bargaining above the 
struggle between competing economic pressure groups, and we have 
to find a way to settle economic controversies based upon economic 
facts, and not based upon economic power. 

But what happens? I can give you chapter and verse where we 
in one situation negotiated for 18 months and could not get a contract. 
Then we struck, and we struck for 14 months, and I can show you 
that during that strike, which was the JIK strike, every effort on 
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the part of the Government to try to get that company to meet its 
responsibilities was rejected. The Secretary of Labor went up there, 
and they told him to go to hell. The Secretary of Agriculture went 
up because they made farm equipment, and they told him to go to 
hades. The President intervened, and they told him he could go there, 
too. 

The strike lasted 14 months, and we had great difficulty in getting 
those workers to go back at the end of 14 months. Why? Because 
of the tremendous bitterness. I think we have to recognize that 
fundamental problem in the world. We talk about how we are going 
to defend freedom, how we are going to defend peace in the world. 
I think we have to recognize that the struggle for peace and freedom 
is inseparably tied together with the struggle for social justice. 
What we need to do in a free society is to try to find a way to facilitate 
the achievement of that ever greater measure of social and economic 
justice that our expanding technology, that science makes possible. 
But instead of having restrictive legislation that makes it more diffi- 
cult, let us find ways to achieve that measure of social justice, because 
it is social justice that is the foundation upon which the building must 
rest. There is no other way to do it. 

In this situation, on this strike vote in the UAW, when we exhaust 
negotiations and when we find we are not able to settle it and it 
looks like we might possibly have a strike, we have to call a special 
membership meeting. In that meeting we discuss all of the issues. 
We make a report on the status of the negotiations, what the com- 
pany’s offer is, what issues we are apart on, the nature of the issues, 
their importance, and then after that full discussion, the workers 
have to vote to have a special meeting to take a strike vote. 

That special meeting has to be at least 7 days later. There has 
to be proper notification during those 7 days, and then 7 days later 
there is another meeting, and the machinery is created in which 
there has to be a secret ballot-vote, and it has to carry by a two- 
thirds majority vote before a strike can be authorized. And yet 
the proposal is that we have to have these Government-conducted 
votes, and the proposal is based upon the assumption that the workers 
are being called out on strike against their will, and, therefore, the 
Government has to protect the workers against the abuse of their 
leaders. That is a false assumption. 

What will happen? The same thing will happen that happened 
under the Smith-Connally Act. That is what we had. The workers 
voted 5 to 1. The taxpayers’ money was wasted. You can waste the 
taxpayers’ money all over again. I thought we were committed to a 
program of economizing. That will not contribute to sound and 
stable and constructive labor-management relations, because what will 
happen is that in the very last days of collective bargaining, when you 
ought to be concentrating every effort and all the good will at the 
bargaining table, trying to find an answer to the problems, trying to 
minimize the areas of differences, trying to pull things together, that 
right when you ought to be concentrating on that at the bargaining 
table, you are going to have an election campaign to see who can whip 
up the most sentiment, see who can stir the animals up the most. 

We know. We had it in the Ford plants. They ran full page ads, 
and we did. ‘They were on the radio and we were on the radio. If 
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you think that is the kind of climate in which you can do rational 
collective bargaining, you are wrong. Because then you have the 
sharpest kind of partisanship. Everybody is maneuvering for ad- 
vantage instead of everybody working to find areas of agreement. 

If you really want to stir the animals up and have more strikes and 
more problems and more difficulty and more class antagonism, that is 
the shortest road to get it. But I did not think that was the purpose 

f the law. I thought the purpose of the law was to find a way so 
that people in good “will could sit down around the barg gaining table 

nd settle their problems, realizing that the whole community was 
more important than any part of the community, and realizing that 
fundamentally in a free society, Mr. Chairman, there is no legislative 

uibstitute for good faith, nor is there a legislative substitute for the 
voluntary dise harge of basic responsibility. That goes for labor and 
it goes for management. 

You can pass all the laws you waut, but until you get men of good 
will sitting across the tables at the bargaining tables of Americ: a, you 
will not solve these problems. 

This vote will make it worse. The strange thing about it is, who 
comes here to testify in favor of these votes? The NAM sends a per- 
son down. Is he a fellow that puts his feet under the bargaining 
table and looks at trained unionists in the eye and talks about practical 
problems? No. None of the NAM representatives ever deal with the 
practical collective-bargaining problems. They are the sharp-pencil 
boys who sit back and try to figure out gimmicks to create problems 
to weaken unions. 

The chamber of commerce came down here. Are they the people 
that sit at the bargaining table? They are not. I invite you to invite 
the president of the General Motors Corp., and the Ford Motor Co. 
and the Chrysler Corp., and United States Steel, and these other big 
corporations, who do sit at the bargaining table and deal with these 
practical problems. You ask them to come down, and you see if they 
believe that in the last week of collective bargaining, where you are 
trying to get together, trying to pull the loose ends together to make 
a contract, they “would prefer to lay that constructive work aside and 
have an election campaign in the r ‘adio and in the newspapers. They 
will tell you, “Don’t give us that. We went through th at and we 
know. We would like to just sit quietly around the table and see if we 
can’t work out our problems.” 

You do not have to worry about the democratic rights of the rank 
and file in the unions that are democratic, and most unions on these 
kinds of matters take steps and have constitutional safeguards that 
guarantee the right of workers to make these decisions on whether 
they are going to strike or not democratically, and that is as it 
should be. 

This idea that you have to have a vote—if you have a vote before 
the strike. vou create the kind of climate that makes collective bar- 
yaining on a sound, sensible, constructive basis impossible, and you 
multiply the prospects of more strikes. If you do it in the middle of 
a strike, you are creating the most vicious strikebreaking weapon that 
hi as been devised by legislation to date. Supposing we were fighting 
a war. and in the middle of the war when things were going bad we 
say we ought to have a popular referendum to see if we keep fighting 
the enemy. Obviously there are times in strikes when the going gets 
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tough and that is why management drags them out. They hope to 
starve the workers back. Are we going to have collective bargaining 
based upon the measure of hunger in America, or are we going to have 
it based upon the measure of justice ? 

These are the fundamental questions. I say that kind of approach 
under the guise of protecting the workers against leaders is an irre- 
sponsible, immoral, strikebreaking weapon. Therefore, no one ought 
to give it serious consideration. I do not think anyone who knows 
labor-management problems will give it serious consideration be- 
cause it will not contribute to constructive collective bargaining. 
It will merely make the situation worse. 

I think that what we need to do is to take a good look at this thing. 
We do not think the amendments before your committee carry out the 
President’s moral obligation. He made a commitment to the Ameri- 
can people. We think he made that in good faith, and we think he 
ought to carry it out in the same faith in which he made it. He said 
he wanted to remove these elements of the law that did not provide for 
justice and fairness, remove those sections of the law that made for 
union-busting provisions. 

Take the right of economic strikers to vote. Obviously the present 
provision is unfair and the new provisions only delay the application 
of those unfair provisions. They do not eliminate them. There isa 
little gimmick in there which can be used whenever the employer 
wants, with the cooperation of the National Labor Relations Board 
which can effectively disfranchise economic strikers even before the 
t-month period. We think that the law ought to be changed to give 
strikers the right to vote in an election, and not have them disfran- 
chized. 

Then you have the question of the emergency provisions, I would 
like to have the record very clear. We of the CIO have said that 
what is good for America is good for the CIO. We believe that our 
welfare and our future and our security and our happiness is insep- 
arably woven together in the fabric of the whole of America. We 
do not think we can make progress at the expense of our neighbors 
or at the expense of the rest of the community. We believe that in 
our kind of society labor can make progress only as it facilitates prog- 
ress for the whole community. That is why we have said all along 
that we do not want to act as a narrow economic pressure group. 
We want to work with men of good will in all groups and try to 
facilitate maximum progress for all the people of our great country. 
But what do we find? We find that these emergency provisions are 
based upon a double standard of morality. 

Let me just get out of the realm of generalities and talk about a 
specific recent strike situation which I think will illustrate the point 
I want to make. 

In 1952, the UAW-CIO had a contract with North American Avia- 
tion Co. That contract terminated. After many months of negoti- 
ations we were unsuccessful in working out an agreement. The reason 
for our failure was that the company would not make any concessions 
whatsoever on the basic problem and the basic inequity on wage mat- 
ters that the workers had in that plant. These workers were making 
the F-86 Saberjet, which was the top priority defense pursuit ship 


that we had. 
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We were told by the Government that we could not have a 1-minute 
stoppage in that plant. We said we do not want a stoppage, but we 
want justice. The basic grievance was that we had workers in the 
Chrysler plant, we had workers in other automobile plants, making 
subassemblies for North American, doing the same work on the same 
airplane for the same company for the same government, but being 
paid from 20 to 25 cents an hour less for doing the same job. We said 
that is wrong, and we ought to do something about it. 

The company proposed arbitration. Our fellows said that they had 
been through this so many times and they did not want to do it, but 
we finally persuaded them, and we accepted arbitration in 1952. 

The arbitrators met and they said, and this is the arbitration award, 
that the union was essentially correct in its position; that the aircraft 
workers had not gotten equity because they worked in an industry 
that is booming only when we are in a national crisis, and then they 
cannot do anything about it. Or, when it is not booming, they do not 
have any economic pressure, so their wages fall behind. 

They said that since the aircraft workers were doing work as skilled 
and in many cases more skilled than other metal workers, in other basic 
and similar industries, they ought to have wage adjustments to bring 
them in line. Specifically we showed them where workers in the other 
plants in our industry were getting from 20 to 25 cents an hour more, 

But then the arbitrator said, “This is what we think ought to be 
done, but we can’t do it because the Wage Stabilization Board regula- 
tions won’t permit it.” So they found that the union essentially was 
correct, but the Wage Stabilization Board regulations would not per- 
mit them at that time to grant the increase. 

So we said, “O. K., boys, we are very dissatisfied.” We went back 
and said, “We are working together to try to preserve freedom in the 
world. There is a crisis in the world, freedom is under great pressure 
and attack. Let us tighten our belts and go to work. Maybe the next 
time we can do something about it.” 

We went into 1953 collective bargaining and essentially we tried to 
implement the arbitrator’s decision. Did we implement it? No. The 
company said, “No, we won't do anything about that.” We negotiated 
and we negotiated, but we got nowhere. Finally, under great pres- 
sure, the workers voted the strike. We did not like to strike that 
plant. There were several plants. So I sent a wire to Mr. C. E. Wilson 
on October 17. I would like to put that wire in the record. I said: 

This is to advise that the International Union, UAW-CIO, has authorized 
strike action in the Los Angeles, Columbus, and Fresno plants of the North 
American Aviation Corp. effective upon the termination of their contracts, which 
are midnight October 22 and 23. This action taken after careful review of status 
of current negotiations in meeting between officers of international union, 
regional directors, and local union officers. After many weeks of negotiations, 
North American management still is unwilling to meet its responsibilities by 
agreeing to eliminate substandard contract provisions and substandard wages. 
Since North American plants are engaged in the production of F—86 Sabrejets 
and F-100 Sabrejets and the guided missile program, we felt obligated to 
advise you of this action. We will be in Washington, D. C., at the national CIO 
headquarters, 718 Jackson Place NW., on other business on Wednesday, October 
21, and will be happy to review the matter with you if you care to do so. 

We never heard from them, never heard from them. Here was the 
most critical defense job. So we had a strike and the strike went on 
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and the company spent the taxpayers’ money for full page ads trying 
to break the strike. They had dozens of movie cameramen on all the 
buildings taking movies of the picket lines so they could go into court 
to try to get injunctions against us, as they did. It was obvious from 
the very beginning that the company was not trying to settle the strike, 
but trying to break it. 

Our fellows said, “You are not trying to settle the strike; you are 
trying to break it.” They said to us, “Just so we don’t misunderstand 
each other, we are going to break this strike. We are not going to 
settle it.” 

We then proposed arbitration. Last year they proposed arbitra- 
tion, the company did, and the Government exerted great pressure 
on us and we went along. We won the arbitration but we could not 
get it implemented because of Wage Stabilization Board rulings. 
This year we asked them to implement it. They said, “No.” We 
proposed arbitration. They said, “No.” Who did we propose as 
the arbitrator? We did not say, “Let us pick some fellow that the 
deck will be rigged in our favor in advance.” We made an arbitration 
proposal and I would like to put it in the record, dated December 1, 
1953, addressed to Mr. E. D. Starkweather, director of industrial 
relations, of the North American Aviation Co., and who did we pro- 
pose to pick as arbitrators? The President of the United States. We 
said he is our President, he happens to be the President of every citi- 
zen in America. We did not support him; you did. And they said, 
“What do you want us to do, jump out the window every time you 
mention his name?” We said, “No, but we have enough confidence 
that the President would pick a person who would do what was right 
in this.” They said, “No.” 


Why doT raise this? I do not raise it—— 

The Cuarrman. You are offering that for the record ? 

Mr. Revrner. Yes; I would like it in the record, because I think it 
is an important document, and also the telegram. 

The Cuamman. They may be inserted in the record at this point. 

(The telegram and letter are as follows:) 


OcrToBER 17, 1958. 
Hon. CHARLES E. WILSON, 
Secretary of Defense, 
Washington, D. C.: 

This is to advise that the International Union, UAW-CIO, has authorized strike 
action in the Los Angeles, Columbus, and Fresno plants of the North American 
Aviation Corp., effective upon the termination of their contracts, which are mid- 
night, October 22 and 23. This action taken after careful review of status of 
current negotiations in meeting between officers of international union, regional 
directors, and local union officers. After many weeks of negotiations, North 
American management still is unwilling to meet its responsibilities by agreeing 
to eliminate substandard contract provisions and substandard wages. Since 
North American plants are engaged in the production of F-86 Sabrejets and F—100 
Sabrejets and the guided missile program, we felt obligated to advise you of 
this action. We will be in Washington, D. C., at the National CIO Headquarters, 
718 Jackson Place, NW., on other business on Wednesday, October 21, and will 
be happy to review this matter with you if you care to do so. 

WALTER P. REUTHER, 
President, International Union, UAW-CIO. 
JOHN W. LIVINGSTON, 
Vice President and Director of Aircraft Department. 


ee 
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OcToBER 17, 1953. 
Mr. J. H. KINDELBERGER, 
Chairman of the Board, North American Aviation Corp., 
Los Angeles International Airport, Los Angeles, Calif: 

For your information we are attaching copy of telegram addressed to Secretary 
of Defense Charles FE. Wilson. “This is to advise that the International Union, 
UAW-CIO, has authorized strike action in the Los Angeles, Columbus, and 
Fresno plants of the North American Aviation Corp. effective upon the termina- 
tion of their contracts, which are midnight October 22 and 23. This action taken 
after careful review of status of current negotiations in meeting between officers 
of international union, regional directors, and local union officers. After many 
weeks of negotiations, North American management still is unwilling to meet 
its responsibilities by agreeing to eliminate substandard contract provisions and 
substandard wages. Since North American plants are engaged in the production 
of F-86 Sabrejets and F—100 Sabrejets, and the guided missile program, we felt 
obligated to advise you of this action. We will be in Washington, D. C., at the 
National CIO Headquarters, 718 Jackson Place NW., on other business on 
Wednesday, October 21, and will be happy to review this matter with you if you 
care to do so.” 

Water P. REUTHER, 
President, International Union, UAW-CIO. 
JOHN W. LIVINGSTON, 
Vice President and Director of Aircraft Department, UAW-CIO. 





DECEMBER 1, 1953. 
Mr. E. D. STARK WEATHER, 
Director of Industrial Relations, North American Aviation, Inc., 
5601 West Imperial Highway, Los Angeles, Calif. 

Deak Sir: The union deeply regrets that the corporation has seen fit to reject 
the union’s proposals of November 30, 1953. 

These proposals, which we believe represent a substantial compromise with the 
economic gains and additional security to which North American workers are 
entitled, were offered in an effort to demonstrate our good faith and our sincere 
desire to bring the current strike to a speedy and honorable conclusion. 

The result of the corporation’s rejection of these proposals is a deadlock in 
negotiations. 

In order to break this deadlock, the UAW-CIO submits the following propo- 
sition : 

1. That all matters in dispute in the current controversy be submitted to 
arbitration. 

2. That the arbitration panel shall consist of three members: One to be named 
by the company, one by the union, and the third by President Dwight D. Bisen- 
hower or by the director of the United States Mediation and Conciliation Service, 
who is an appointee of the President of the United States. 

3. That the panel shall begin hearings on the case within 15 days after the 
selection of the panel members. 

4. That the panel shall hand down a decision not later than 30 days after 
hearings have been concluded. 

5. That the decision of the panel shall be final and binding on both parties. 

6. That upon the acceptance by the company of this arbitration proposal and 
its ratification by the North American workers, the strike shall be terminated 
forthwith. 

7. That the contracts between the parties in existence prior to the strike shall 
be reinstated and remain in full force and effect, pending the outcome of 
arbitration. 

8. That all economie gains incorporated in the arbitration panel’s award shall 
be retroactive to the date of the termination of the strike. 

9. That no employee of North American on the payroll as of October 22 shall 
be denied employment or otherwise discriminated against because of his par- 
ticipation in the strike or his activities in connection with this strike. 

There s every argument in favor of submitting this dispute to arbitration. 

The North Amercan strike is about to enter its seventh week. Feelings are 
running high on both sides of this controversy. : 

North American is one of the largest and most powerful corporations building 
aircraft in America. The UAW-CIO is one of the largest and most pewerful 
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segments of organized labor in America. This size and strength imposes upon 
both of us responsibilities that might easily be overlooked under the stress and 
tension of sharp differences in collective bargaining. 

A continuation of this stalemate between these two powerful forces means a 
continued loss of production of planes and weapons that are needed for the 
defense of our Nation and for the defense of freedom throughout the world. 
Of even greater importance is the fact that a continuation of this strike can only 
engenaer a bitterness, the scars of which would enduce for a long time to come 
and which would have adverse effects on long range defense production for 
months and years ahead. 

In the global struggle between Communist aggression and tyranny on the one 
hand and the forces of freedom and democracy on the other, America has had 
thrust upon it the grave and sobering responsibilities of leadership. It is a 
leadership that calls not only for military and material strength but for a moral 
and spiritual strength that can demonstrate to the world that democracy is a 
way of life that can provide both freedom and security to all people. It is a 
responsibility that requires free labor and free management to demonstrate their 
ability to resolve their common problems in a way that insures a constantly rising 
standard of living for all the American people and in an atmosphere that recog- 
nizes and cultivates the basic human values and the dignity of the individual. 

We in the UAW-CIO are sensitive to the worldwide threat of Communist 
tyranny. We are aware of our responsibilities to the Nation and to the forces 
of freedom throughout the world. 

Despite the uneasy truce in Korea, the Communist aggressors continue to probe 
and prod for vlunerable spots in the armor of freedom, and the continuing world 
crisis requires eternal vigilance on the part of the forces of democracy. 

It is for these reasons and against this background that we submit this. pro- 
posal for arbitration—in the same spirit that we agreed to arbitration of our 
wage differences in 1952 when there was still a shooting war in Korea. We hope 
that the responsible officials of the corporation feel the same compulsion for the 
speedy and honorable termination of this strike and quick resumption of produc- 
tion that arbitration offers to both parties. 

We in the union have confidence enough in the merits of our case to submit the 
issues to the judgment and decision of an objective panel of arbitrators on the 
basis of the facts involved. We trust the company has the same confidence in 
the merits of its side of the case. 

We will be happy to confer with you and your associates on any details of our 
proposition which may not be covered in this letter and to answer any questions 
which may arise. Weawait your early reply. 

Sincerely, 
JOUN W. LIVINGSTON, 
Vice President, Director, National Aircraft Department, UAW-CIO. 
Ray Ross, 
Director, Region 2-A, UAW-CIO, Ohio. 
C. V. O'HALLORAN, 
Director, Region 6, UAW-CIO, California. 
Ricuarp B. CARTWRIGHT, 
Chairman, Joint Negotiating Committee, VAW-CIO. 


Mr. Revrner. We do not think the Government ought to bail us 
out when we are in trouble, but we do not think there ought to be a 
double set of morality. We do not think you ought to bail out the 
company when they are in trouble. We ought to have one set of rules 
applying both ways. 

In this situation I talked to everyone I could talk to. I feel I have 
an obligation in this country. It is my country, it is my future, and 
my freedom, and the future and freedom of my kids, are involved 
the same as everybody else. When we tie up an essential defense 
plant, I do not treat that lightly. I feel a great sense of moral respon- 
sibility. I did everything I could to talk to people to find a way to 
work this out. ‘They said to us, “You can work it out, just surrender.” 
I said to myself, and I said to these workers, “But that is what we are 
fighting against communism for. We are fighting so that we can get 
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these things without surrendering. We can work them out as decent, 
honest people of good will.” 

We made the proposal in good faith. We said, “If the President 
will not appoint the abitrator, then we wall take an arbitrator ap- 
peer by Mr. McCoy, the head of the Federal Conciliation Service, 

appointed by the President.” 

Chey said notothat. Why? They did not want to settle it. They 

wanted to break the strike. 

Now, when a union authorizes a strike, it has to do that with its 
eyes open. A union can’t say, “We have to have a guaranty every 
time we have a strike that we are going to win it.” We have to take 
our chances just the same as management takes its chance when it 
decides to run the risk of a strike. In a free economy with the free 
play of economic forces, that is as it should be. But I say to you in 
the North American strike situation, where a company is the sole pro- 
ducer and the Government is the sole customer, you do not have a free 
play of economic forces. The Government cannot be a disinterested 
party sitting on the side and give the company a green light to use 
the taxpayers’ money to carry on a strikebreaking activity, and then 
say, “We will wait. Whenever you get around to making these things 
you need badly, we will be there waiting.” 

The customers are protected. If General Motors is on strike and 
Chevrolets are not being manufactured and people are buying Fords 
and Plymouths and Hudsons and Nashes, the free economic forces are 
at work. But this company in the middle of the strike not only did 
not lose any customers; they got a contract for over $100 million or 
more of airplanes. 

I say that in those kinds of situations the Government, if it sits 
by and is not willing to help work out reasonable, sensible, and equi- 
table ways of solving these things, the Government is not a disinter- 
ested party on the sideline—the Government is on the side of the 
employer helping to break these strikes. 

Why did they do it in this case? We believe that there was an un- 
derstanding worked out that gave this company the license to do this. 
This is a pretty tragic thing. North American workers, as citizens, 
pay taxes to finance the defense program, and that money is appro- 
priated by Congress for the purpose of providing adequate defense of 
our country, and yet some of that money is dissipated because it pays 
for these ads; it pays for these dozens of movie cameramen on the 
roof of the plants around the country; it pays for all these other 
strikebreaking activities, and the North American workers finance, 
as citizens and t axpayers, these kinds of strikebreaking activities. 

Management says to labor, “You fellows are so unreasonable.” 
North American mani igement in these ads said that. 

When you are unreasonable and you are prepared to arbitrate, and 
you are prepared to let somebody else measure what reasonable is, and 
what unreasonable is, how can the person who is unwilling to accept 
arbitration charge the other fellow with being unreasonable? 

This is what happens. Yet you get another situation like American 
Locomotive, where the management wanted the Government to move 
in and the Government moves in. You see, where management says 
let us work it out, we are going to break this union, we are going to 
break the strike, then the Government is disinterested, and has a 
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hands-off policy. This is a new policy that says collective bargaining 
is something that the Government is not going to get involved in, 
Then this license to use the taxpayers money to jeopardize our defense 
program, to carry out a program of complete, arbitrary, arrogant deci- 
sions, refuse arbitration, that is subsidized by the Government’s policy 
and the taxpayers’ money. 

In the American Locomotive case where a very small amount of 
defense work was involved, microscopic, the company wanted inter- 
vention and they got intervention, an 80-day injunction. We say to 
you, you cannot stand for two things in America; you have to have 
one standard of morality, and you have to play it that way. We will 
play according to the rules, but we insist that there be one set of 
rules, not two; not rules tailormade to meet the needs of management 
and tailormade against labor in situations where management feels it 
has an advantage. 

Have one set of rules. We will play it according to those rules, and 
we will do everything humaaly possible to avoid strikes and situations 
where it has an impact upon the national defense because it is our 
country that we are Mefendin ; 

There is also, I think aust), feeling in America among people 
in Government and the public generally about certain abuses in the 
labor movement. I have never denied that there are abuses, because 
there are abuses. But what ought to be done is that you ought to go 
after those abuses instead of trying to shackle the whole labor move- 
ment because the whole labor movement is not guilty of these abuses. 
And yet, you were just one big brush, and we are all smeared and 
tarred with the same brush. 

We in the CIO are proud of the fact that we had the good sense and 


the courage to kick the Communists out of our organization. We 
kicked a lot of ee out because there was no way that we could 


get at the Communist leadership without kicking the membership out, 
because they had failed to clean the Communist leadership out of their 
unions. But we did that. We are also provd that our unions are 
clean from corruption and racketeering. 

I have also said that essentially the Communists and the racketeers 
are the same. The Communists are political racketeers dealing in 
ideological values, and the run-of-the mill racketeer is dealing in ma- 
terial and monetary values. But they are all racketeers. And 
strangely enough they always get together against decent, honest trade 
unionists. 

What bothers me is that if you will look at the record carefully, and 
I invite you to do so, you will find that, in many situations, the reac- 
tionary and socially irresponsible employer groups who are most 
outspoken and who resist labor’s right to organize most vigorously 

lay with the Communist unions, and play with the corrupt unions. 
Vhy? Because they know if you make a contract with a Communist- 
dominated union that the leadership of that union is politically com- 
promised and you can drive a better bargain, because they cannot stand 
up and fight as effectively because they are compromised. They play 
with corrupt labor leaders because it is cheaper to pay a few corrupt 
leaders than to pay the rank and file a living wage. 

Let us not forget that fact. I can give you specific cases, if I am 
called upon, where we can show you that these companies have played 
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with the Communist unions and we can find you cases where they 
ened sweetheart agreements with corrupt unions, with known under- 
orld characters involved in their les adership, in order to keep a decent 
onest union out that would fight for the rank and file. 
7 hese are facts. Do not for get the fact that some of the abuses in 
American labor movement grew out of the cesspool of the early 
iys when companies employed underworld forces to fight against 
ibor’s right to organize, and to aspire to the things that it is entitled 
to have and enjoy. Go back to the LaFollette committee. It is not 
theory. It is not something that somebody dreamed up. I know. I 
went through that period. I know exac tly what we went through for 
the right to organize. Obviously there were forces put loose in the 
world at that period. When you hire an underworld character to 
bi —_ a labor leader off who is fighting for a decent union, you do not 
for the job and break the rel: ationship. They begin to get their 
ala into things, and they begin to move in and take over, and much 
of the corruption in the American labor movement grew out of the 
kind of climate and the kind of Leen environment that was created 
in those early days, because it gave these immoral elements a base 
upon which to operate and to aie to penetrate and get into these 
areas. 

‘The way to deal with this thing is not to shackle the whole American 
labor movement. If you had a law that said when a corrupt labor 

eader takes a bribe he goes to jail and the employer who gave him the 
bribe sits in the next cell, you would begin to deal with some of this. 
But you do not deal with it t effectively if you try to hogtie the 
American labor movement. 

I say, gentlemen of the committee, if you really want to make a 
contribution toward industrial stability, labor-management under- 

tanding, then work at the positive aspect of this thing. Work to 
try to facilitate the achievement of that measure of justice to which 
workers are entitled. 

One of the problems that we have here is that industry has had 

double standards. They have had one standard that they apply to 
their management groups; they have another standard that they apply 
to the workers. Take the pension fights. We had bitter fights. We 
had a 108-day strike at Chrysler on the pension question. The steel- 
workers had a bitter long strike on the pension question. I used to 
sit across the bargaining tabie with eae who made $300 an hour— 
| do not begrudge 1 penny they get—and yet when they got $300 per 
hour (and that is ah at their salaries came to when you divide it by 
40 lean a week) and they got $75,000 a year pensions when they 
were too old to work and too young to die on the theory that they 
could not save for a rainy day out of $300 per hour, and had to be 
taken care of in their old age, and we said, “What about the $1.50 
per hour worker?” They said, “Go to Washington. Don’t expect 
. to do that.” 

We had to fight. We said it was morally wrong to give a fellow 
who did not need a pension $75,000, and deny a pension to a worker 
who made $1.50 an hour and who needed one. 

These are the double standards of economics and morality that give 
rise to conflict. 
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Take the guaranteed annual wage. Just as surely as we sit here 
together this morning that must come. It is not only a matter of 
economic justice to the worker. It is a matter of economic nec essity 
to our kind of dynamic expanding free economy, because how can we 
gear the productive capacity of America’s expanding economy to the 
needs of people unless we can find the way to give them the money for 
the things we know how to produce? 

Here are the double standards. Industry pays taxes by the year, 
insurance by the year, overhead by the year; they pay their executive 
personnel by the year, but the human equation, the workers, they pay 
them by the hour. That is as antiquated in this atomic age as a model 
T Ford. Paying workers by the hour came out of the industrial revo- 
lution. It may have been the way to meet this problem then, but in 
terms of our economy and in terms of our whole challenge of how 
do we gear this productive capacity of ours to the needs of the people, 
we have to find a better way to pay people, because they live by the 
year, they eat by the year, and they have to be paid by the year. Do 
you think you can pass a law and stop workers from wanting to be 

maid by the year? You cannot. All the king’s horses and ‘all the 
King’s men will not stop that, because that is part of life. The right 
of people to aspire to more of the good things of life, the right for 
them to dare to dream that their kids will have it better than they, 
and, having dreamed, to have the courage to build a union and fight 
for it. You cannot stop that. 

These are the dynamic forces that make for freedom. What you 
have to do is to try to help channelize that around constructive lines, 
to facilitate the achievement of these worthy objectives. If you do 
that, you will make a contribution. But if you put roadblocks in the 
way, if you make it tougher, you do not stop the struggle; you just 
intensify it. 

I say to you that industry has to recognize that they have to get away 
from these things. Look around the world today. You cannot 
separate the str uggle j in the world from the law that you have before 
you because you, and I know that America is the last best hope of 
freemen everywhere. You and I knew that the American economy 
is freedom’s greatest material asset. What we do with the American 
economy, how intelligently we mobilize its productive capacity, and 
how effectively we gear that to the needs of the people will, I think, 
be decisive. You cannot beat communism with guns. We have to 
be strong on the military front, but in the final analysis we will win 
the struggle for men’s minds and hearts and loyalties in the field of 
human betterment. 

Therefore, what we are talking about here is what can we do as a 
free people to facilitate the achievement of economic security and a 
greater measure of human dignity. What can we do to try to help 
people solve their basic material needs of food and clothing and hous- 
ing and do that in such a way that we can solve our material needs 
without sac rificing our political or spiritual freedom, to have the kind 
of society in which people can satisfy their material needs and devote 
ever and every greater time and attention to making it possible for 
people to grow intellectually and spiritually and culturally into better 
people and better citizens. 
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That is fundamentally what this is about. You go to Italy, as I 
went last summer, and why are the Communists taking over in Italy ¢ 
Here is an article I read in the New York Times magazine section by 
Henry J. Taylor, and I do not agree with him on most economic and 
social matters, but he writes Italy is going Communist. He may be 
correct. They got 35 percent of the vote. Why? There are many 
reasons, but among the major reasons is the fact that in Italy you do 
not have a strong free democratic labor movement. You do not have 
a social instrumentality through which millions of little people can 
reflect their hopes and aspirations and can put their pressure at the 
point necessary to try to insure a socially responsible policy on eco- 
nomic matters, and the result is that there is great poverty at the 
bottom and great wealth at the top of the economic structure, and the 
Communists build their power based upon that poverty. 

[ say you have to reelize that a free labor movement is not a negative 
force. It isnot a necessary evil that you have to tolerate and regulate. 
The free labor movement is an essential and indispensible element of 
a free society. It is the only instrumentality through which millions 
of little people can express their hopes and aspirations and reflect 
their needs. 

We have church groups, and they deal with a moral and spiritual 
problem—— 

The Cuatrman. May I interrupt you for just a moment, please, Mr. 
Reuther. It is now 7 minutes past 11, and we have to go to the floor 
at 12. I know that the members of the committee are very anxious 
to have a chance to ask questions of you. I might add that we have a 
5-minute rule in effect with respect to the time ‘that each member may 
ask questions. 

Mr. Revutuer. I will conclude in a couple of minutes, if I may. 

The CHarrman. Very well. 

Mr. Reutuer. We believe that the labor movement is not an anti 
or negative social force. We believe it is a positive force. Because it 
alone has has the economic foundation and the sense of moral purpose 
needed to create machinery within our free society through which mil- 
lions of little people can have something to say about their economic 
welfare and the conditions under which they work, and to treat that as 
a negative force that needs to be restricted, that needs to be regulated 
as though it were an evil that you had to tolerate but as little as 
possible was desirable, 1 is a wrong concept of the very role that free 
labor needs to play in our society. 

I say to you members of this committee, I hope that collective bar- 
gaining can mature and that labor and management can find volun- 
tary ways to sit down in good faith and, motivated by good will, try 
to find answers to these complex problems, because labor and manage- 
ment must come to the realization that freedom is an indivisible value ; 
that free labor is not possible without free management, and vice 
versa, It is true; neither labor nor management can be free unless 
they work together to preserve freedom in the whole of our society 
in a free world. We believe that when you deal with tax problems 
what you do on taxation is just as important as what we do on wage 
negotiations, what you do on the housing program, what you do on 
minimum wage, what you do on sorial security, what you do on the 
health program. I believe in this positive approach to this question 
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of unemployment which is now getting to be a problem—and I do not 
believe it ought to be a policy of f panic, nor do I think we ought to have 
a policy of doing nothing, I think we have to be honest enough to 
recognize the fact that there is a problem and deal with that problem. 

I am going to see that all members of the committee get a copy of 
this booklet that we put out in the Auto Workers Union dealing with 
the tremendous possibilities that full employment opens up to 
America. We do not believe that depressions are inevitable. Depres- 
sions are man made, and when the businessmen who are really the 
prophets of doom and gloom in America talk about depressions being 
inevitable, and are even desirable for periods of readjustment, they 
are the people who are selling America’s economic future short. 

We believe that the possibilities are unlimited if we have good 
sense to mobilize our productive power and gear it to the unfilled needs 
of people. We outline in here the possibilities that our free economy 
offers the American people. 

We say to you in all sincerity, Mr. Chairman and members of your 
committee, we believe that Taft-Hartley is a negative approach to 
these basic problems, and if you want to make a contribution toward 
the achievement of sounder, more constructive, more harmonious labor- 
management relations which will reflect to the benefit of our whole 
whole country, and all of its peoples, then work on the positive end 
of this problem, work to eliminate injustices, work to eliminate eco- 
nomic inequities, work to make it possible for all of the American 
people to share more fully in the good things of life, to achieve a 
greater measure of human dignity, to achieve a greater measure of 
social justice, and by such efforts on a positive basis, you will make 
a contribution toward creating the kind of economic and political 
climate in which free labor and free management will be able to meet 
these problems more successfully, and more intelligently, and together 
meet the overriding responsibility that they have to the whole of our 
country, and that is to conduct collective bargaining on a basis so that 
the welfare of the whole of our society is advanced, and not made to 
pay for advances in narrow economic sectors of our economy. 

I believe these things are the answer to our basic problems and I 
appreciate this oportunity of being before you. 

The Carman, Mr. Reuther, you are aware of my high regard for 
you, and I want to thank you for your very eloquent presentation of 
your case. Personally, I only have a couple of questions I want to 
ask you because we divide the time here and give other members a 
chance to ask questions. 

You talked about free labor unions and I am not clear on what your 
position is on compulsory membership. I only ask that question be- 
cause some of us have difficulty with how unions can be free if you 
have compulsory membership. I was not clear as to whether you 
are opposed to compulsory membership until after you get into your 
union setup, and then have a union shop, whether you are opposed 
in the first instance to closed shops, in other words. 

Mr. Revtuer. In the industry in which I have a direct collective 
bargaining responsibility, we have worked for a union shop, and not 
a closed shop. There are some industries where the nature of the in- 
dustry, I believe, is such that the closed shop is a sensible part of a 
sensible and constructive solution of labor-management problem. 
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With this problem with respect to compulsory unionism, I believe 
unionism of necessity must rest upon the voluntary decision of the 
majority of the people involved, and I would insist that certainly they 
have the democratic right to make decisions, including the question 
of union security. But if you have a democratic union, there is no 
problem. 

This business about compulsory membership gets away from the 
fact that in our organized society we have of necessity to have cer- 
tain laws and rules which regulate the relationship of one citizen to 
another. In the community at large, we pass laws and we levy taxes 

und every citizen has to carry his share of the tax burden that makes 
possibile the services that the community provides for its citizenship. 
We apply that same principle inside the industrial community. 
Unions like the UAW-CIO and the steel workers and the textile 
workers and the other unions perform very valuable services to 
their membership. We have a health clinic and we work on health 
problems—if there is a foundry where we think there is a silicosis 
problem, we send a team of doctors out there and they work on that. 
We have legal experts who work on all varieties of problems, health, 
safety, legislative, and so forth. We have arbitration machinery. 
We have dozens of arbitrators whom we pay. We pay them very 
well and they do an excellent job. Every worker gets the benefit of 
these services. If we have a health problem in a foundry, and we 
take steps to clean it up, we do not say that only the union members 
can breathe the clean fresh air, and the nonunion members have to 
breathe the bad air, and they get silicosis. If we appeal a grievance 
on a vacation-pay clause, and we win that grievance through | the arbi- 
trator, which may cost us thousands of dollars, that sets a principle 
and every worker gets the benefit of that covered by the contract. 

So we say if the workers democratically control their union and they 
by majority want to have this kind of union shop in their industrial 
community, and they want to pay dues to pay for that, that every 
worker who gets the benefit of it ought to be bound by the majority 
decision. 

That does not mean it iscompulsory. It means that they are asked 
to accept the obligations because they get the benefits. That is a 
perfectly sound democratic principle. 

We fought the American Revolution over the principle of taxation 
without representation, and this is the other side of the coin. If 
it is wrong to be taxed without representation, it is also equally 
wrong to have representation without paying your share of the taxes. 
We believe that this democratic principle ought to apply in the in- 
dustrial community, based upon a democratic decision, just as it 
applies on the community at large based on a democratic decision. 

There is nothing compulsory when the majority makes a decision. 
The minority goes : along, because otherwise you have anarchy. When 
the doctors do it, and they have a $25 assessment to fight a national 
health program, that is fine. That is a wonderful medical profes- 
sion group just doing the things necessary to preserve high stand- 
ards. When the lawyers do it—they have a real closed shop—it is 
perfectly all right. But when the labor people, the little people 
do it, it is wrong 

I say, Senator Smith, there is nothing undemocratic about a union 
shop in the Ford Motor Co., when 88,000 workers vote to have one, 
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and 1,000 vote not to have it. The 88,000 say to the 1,000, you get all 
the benefits, you also help pay for it. If the union does not do a good 
job and the workers by majority kick it out, that is the responsibility 
of the union. 

The CHarrmMan. Then you approve of the union-shop setup in Taft- 
Hartley at the present time ? 

Mr. Revruer. That provision was repealed. That is the one thing 
you changed because it was proven to be completely unworkable. 
Let the unions handle that. 

Nobody suggested that you ought to have a law that corporations 
have their democratic votes. The corporations in America are the 
most undemocratic organizations in the world. When we have a 
convention, every member of our union has one vote including the 
president of our union, myself. But when General Motors has a 
board of directors meeting or stockholders meeting, the du Pont Co. 
controls 11 million shares. Our union has one share of General 
Motors stock. We buy one share of all the companies so that we can 
get their financial reports. When the UAW delegate walks into 
a General Motors stockholders meeting armed with one vote, he is 
quite impotent compared with the ones who come in with 11 million, 
They are undemocratic. 

Trade unions are very democratic. You ought to come to some 
of our conventions. I have been criticized by management saying 
we have too much democracy in our union. I do not believe that. 
I do not think we have too much. 

The CuHairman. Lam with you. Senator Ives. 

Senator Ives. I would like to follow up what you were saying there. 
I was very much impressed, as the chairman was, with the presenta- 
tion of Mr. Reuther. I have been waiting for one thing that you have 
not dwelt upon which is fundamental in ‘this difficulty we are having 
with respect to this strike vote. The desire for a strike vote, I do 
not think, is entirely due to the idea of breaking down unions. 

Mr. Revruer. I do not think it is motivated by ‘that. 

Senator Ives. It is due to the idea that the workers themselves when 
it comes to the decision with respect to strikes are not having a proper 
say in the matter. I think you will agree that there have been in- 
stances where that has been true, where there are labor bosses. You 
happen to be one of the enlightened people in the labor movement, and 
I pay tribute to you in that field because you are a great leader. But 
there have been bosses who have manipulated labor or ganizations in 
such a way that they could not get decent representation from the 
standpoint of members. You know thatas well as I do. 

Now, I think the fundamental purpose back of this idea is to get 
around that. But the answer I do not think, and you do not think, 
and the answer you have been dwelling on here today is not more Gov- 
ernment interference in the operation of labor organizations. The 
answer is something I hoped you would speak about. Maybe you did. 
1 was unfortunately pulled away several times. The answer, it seems 
to me, is more member responsibility. I am not talking about union 

responsibility. I am talking about democracy, which T suppose car- 
ries with it the idea of membership participation. But I am talking 
about member responsibility. I think you and your union and organi- 
zation are encouraging that from all I know. If you are, there is 
absolutely no need ‘for. any such thing as a strike vote conducted bv 
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the Government. But you will have to admit that where you do not 
have that kind of represent: ition on the part of the members, where 
their own feelings and opinions do not have an opportunity for ex- 
session, something has to be done. Is that not the answer / 

Mr. Reuruer. I said before that what you ought to do is try to cor- 
rect the abuses where they exist, rather than try to blanket the propo- 
sition. I agree completely. I made a speech before the Detroit Eco- 
nomic Club, a management group, and I pointed out if you find a 

ion with active membe rship participation, you will find a union that 
is dei and not corrupt and handles these things properly. It is 
where the membership 1s indifferent and not actively participating in 
the internal affairs, where they are not fighting—the rank and file of 
any of these unions can clean them up if the *y want. It is like a rotten 
political situation. The people can clean it up. But if the people do 
not care whether the leader: ship i is corrupt, political or labor, then it 
continues. 

In our unions we try to get maximum participation. We spend a 
great deal of money on educational work in trying to say that the 
union is no better than the membership makes it. lf you want a good 
union, you have to be active there. It is the same as if you want good 
government, the people have to make it possible. 

My criticism is that if you blanket every labor union by the kind of 
proposal that is advanced here, then what you do is hogtie the good 
unions and smear them with the same brush when you ought to be 
dealing with the problem where it exists, and not as a general matter. 

Senator Ives. I want to close this up, because I am overstepping my 
time. You will have to admit that there is some provocation for the 
desire to have this idea in operation as proposed in this bill. 

Mr. Reuruer. Senator Ives, I would be the last man in the world 
to try to say that there are not certain things wrong in the American 
labor movement. There are things wrong. But the thing to do is 
not to blanket everybody. The thing, I said, I do not know whether 
you were in the room 

Senator Ives. The thing to do is not to jump from the frying pan 
into the fire. 

Mr. Revrner. That is for sure. I said before, and it is a very seri- 
ous thing to say, but it is true, that unfortunately sometimes the man- 
agement groups that press the hardest for restrictive labor legislaion 
to apply to all unions are the very management groups that play with 
unsavory leadership. Why? Because there is an advants age in deal- 
ing with corrupt leaders. You can buy them off and .it is always 

ieaper to pay a few guys off than to pay the rank and file a living 
wage, and it has been done. 

The CuatrMan. Senator Murray. 

Senator Murray. After listening to the very able and comprehensive 
statement of Mr. Reuther, I think I would be wasting time to ask him 
any questions. I assume that in your statement you cover the material 
problems that we have before this committee. 

Mr. Revruer. Wedo. Mr. Goldberg for the CIO is going to go into 
the things in great detail. 

Senator Murray. I thank you, and I congratulate you on the very 
fine statement you made. 

Mr. Revrner. Thank you. 
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The Cuarmman. Senator Purtell, I think, is next. 

Senator Purrett. Mr. Reuther, I want to compliment you on a very 
fine statement, and I subscribe to very much of what you said, par- 
ticularly to the need of management and labor getting together and 
solving these problems. Both are an integral part of this economic 
structure of ours. There are 1 or 2 things that I would like to ask 
you about. 

You mentioned the remarks made by Sir Winston Churchill. You, 
of course, I am sure, agree with me that British labor does not have the 
protection that American labor has under Taft-Hartley in those pro- 
visions of the act which are carried over almost in toto from the 
Wagner Act. So in citing him as an authority, you have considered, 
have you, the fact that British labor does not have the protection that 
American labor has? 

Mr. Revrner. Ihave. I also know why British labor does not need 
the same protection. I also know that there are no La Follette com- 
mittee reports issued showing what British employers did to block 
labor organizations. The British employers have been more civilized, 
more socially responsible, historically than American employers. 
They do not have the background of resistance, the background of 
brutality, the background of employing underworld characters and 
strikebreaking agencies. 

The Wagner Act was the act that tried to meet that problem. The 
British have never had that problem. In many respects we have 
learned not as much as the British in this area. Civil rights is another 
area in which we can learn a few things from the British. 

Senator Purret.. You have stated very emphatically and without 
any question your attitude about this secret ballot. But I would like 
to clear up 1 or 2 things. You refer to my bill, 2697, but I am sure 
that you understand, although it is not expressed in your statement 
here, that, No. 1, my bill does not call for a majority of those eligible 
to vote. My bill calls for a majority of those voting. You under- 
stand that? 

Mr. Revtuer. That is correct. 

Senator Purreii. My bill also calls for a vote before the strike 
is taken. My bill also calls for no certification of the need for a 
secret strike ballot until mediation service has certified that an impasse 
has been reached. In other words, you expect at that time that media- 
tion would be exhausted. Then that requires that your workers be 
informed of the status of the negotiations at the time the impasse 
was reached, at which time the secret ballot was taken. That is all 
before your men go out on the street. 

I cannot help but believe, and I know you disagree with it, that 
in those strikes in this will of the people is vested by a secret ballot 
that it will strengthen the hand of good labor leadership, because 
it will be beyond any question demonstrated they are backing their 
union leadership. I cannot help but feel it will strengthen union lead- 
ership in that respect. 

Mr. Reutuer. Let me say that in a measure what you say is correct. 
If you have a big campaign and roll up a tremendous vote, and it has 
Government status, then the Government is almost officially putting 
its stamp of approval on the strike. But it will not make any con- 
tribution to settling the issues. I have been through this. I know 
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what it is to sit at a bargaining table for 36 hours without leaving the 
room. I know what it is for men to really search their souls trying to 
find answers to complex and difficult problems. I know when you are 
wrestling with these kinds of things, anything that diverts your 
attention, anything that tends to intensify the areas of conflict, any- 
thing that tends to spread the area of antagonism creates the kind of 
climate that makes it impossible to find answers. 

If you had an election, you would have an impasse. Let us assume 
you have a date of termination of contract and the Conciliation Service 
has been working with you for several weeks and a week before con- 
tract termination, Conciliation would decide that it looked as though 
you were deadlocked, and they certify as required by your bill, and 
anelection is held. Let us suppose machinery is set up to hold the elec- 
tion on the day before the contract terminated. What do you think 
would happen at the bargaining table? Everybody would say, “Nice 
having seen you. We will see you after the vote.” Everybody would 
go in the act on the campaign. We would buy radio time. Instead 
of sitting at the bargaining table, I would be at a radio or television 
studio. We would be writing full-page ads. 

The differences we had when we left would all be exaggerated. You 
fellows know that the people in public life are always more responsible 
after the election than the weeks before election. The trade union lead- 
ers are no different. We are no different. That is the nature of the 
thing. That is the nature of the animal. I say you are motivated, 
perhaps completely believing that this can be a contribution. but I tell 
you, Senator Purtell, I have lived with this thing and I will say that 
all you will do is substitute for the sane and sensible atmosphere of 
the bargaining table, the atmosphere of electioneering campaign and 
that is not conducive to collective bargaining. 

Senator Purreti. Of course, I have not had the experience you have 
had at the bargaining table, but I can assure you that I have had con- 
siderable experience at the bargaining table. Let me say, and I believe 
you will not disagree with me, ‘and I am not speaking of your union at 

all, there are unions in which the worker is asked in effect “Give me the 
right to call a strike. We have no intention to call a strike. We want 
to hold it over the heads of management in these negotiations.” I 
believe under those circumstances the worker never is given an oppor- 
tunity of deciding whether or not he wishes to accept whatever man- 
agement may have offered at the time the impasse occurs. 

Mr. Reurner. I think it certainly can be said that there are times 
when workers perhaps are taken out without proper democratic safe- 
guards. But we do not legislate on the theory that everybody is guilty 
in America just because a few citizens are wrong, and yet that is the 
approach of Taft-Hartley—all labor unions are wrong because a few 
are wrong. That is what is fundamentally unfair about Taft-Hartley. 
Why should my union, or other clean CIO unions with democratic 
safeguards be penalized and smeared before the whole world by the 
theory we have to protect our membership from their leaders? 

The Cuarrman. Senator Hill. 

Senator Hin. Mr. Chairman, I have no questions, but I do want to 
join in the commendations of Mr. Reuther’s most excellent and brilliant 
presentation here this morning. ; 

The Cmamman. Senator Neely. 
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Senator Nee.y. Mr. Chairman, in this chamber, before the Supreme 
Court of the United States, during the administration of Woodrow 
Wilson, it was my privilege to hear Solicitor General John W. Davis, 
of West Virginia, one of the world’s ablest lawyers, make an unsurpass- 
ably logical, eloquent and persuasive argument in behalf of the con- 
stitutionality of the Adamson 8-hour «lay law for railroad workers, 
At the conclusion of Mr. Davis’ address no lawyer present could have 
had any doubt that the Government’s case had been nobly won. 

Mr. Walter Reuther, president of the Congress of Industrial Organ- 
izations, has just delivered before this committee an address which, 
like that of the eminent Solicitor General, is in behalf of those who 
live by toil. In my judgment, the address Mr. Reuther has delivered 
deserves full companionship with the Solicitor General’s masterpiece 
just mentioned. 

Mr. Reuther, I deeply appreciate your impressive address and 
improve this opportunity to congratulate the people upon the out- 
standing service which you and your organization are rendering in 
helping to make the United States, in prosperity, justice, happiness, 
and peace, the light of the world. 

Mr. Revrner. Thank you. 

The CuHarrman. Senator Cooper. 

Senator Coorrr. Mr. Reuther, I agree with a good many things that 
you have said. 

I understand, of course, that it is your position that the Taft- 
Hartley Act should be repealed, but I will ask this question: Admit- 
ting that is your position, do you consider it a part of your responsi- 
bility to your labor union that you should oppose any amendment 
even if the amendment should be in the interest of the labor movement. 
or would you favor an amendment if you were convinced that it was 
to the benefit of labor ? 

I will pin my question down so you will have something specific and 
tangible. In your statement you did not give full support to any of 
the Presidents recommendations, yet I did notice in four of them 
you said progress had been made. First on page 3 of your statement 
you comment on the change from the mandatory to discretionary 
injunction in boycott cases. On page 6, you say that the bill does 
liberalize the Taft- -Hartley boycott provisions. ‘On the same page, 
you note that there is some favorable change in the provision prohibit- 
ing economic strikers from voting. On page 7 you again mention 
another improvement. Assuming that you do not think they are 
enough, you do note improv ement? Are you in favor of that much 
improvement, or do you oppose the amendment ? 

Mr. Revruer. I am very happy to answer your question. I said 
earlier, and perhaps you had not come to the meeting as yet, that. while 
CIO had taken the position all along that we favor outright ae 
that we certainly would support any amendment that we thought w 
constructive, and that would therefore contribute to more sound aa 
coustructive labor-management relations. We believe that while there 
are some slight improvements in some of the amendments proposed 
here, that the bad outw eighs the good, and the total package is such 
that we do not believe it is a contribution in the right direction. We 
will, however, as we have said before, support any amendment that 
we think is constructive. 
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Senator Coorer. With respect to your comments on the strike vote 
proposal, with which I am in agreement, I would like to ask you 
this question. Do all members in your union have actual opportunity 
to vote upon a strike proposal, or is any member excluded ¢ 

Mr. Revrner. In our union we have no second-class citizenship. 
Everybody has exactly the same status. The fellow who has the 
sweeper classification to the highest skilled engineer, each has one vote. 
That is why we have this 7-day period between the meeting that 
authorizes the strike vote and then ¢ days later, with proper notifica- 
tion, we have the vote at a secret baliot. Everyvody has equai oppor- 
tunity. We encourage maximum participation. 

Senator Coorrr. There are some unions in which full voting rights 
are not afforded. Is that not right? 

Mr. Revrnuer. There are such unions. If I were a member I would 
be raising a fuss continually until 1 got the other fellows agreeing 
with me. 

The CuHamman. That is our trouble. Senator Lehman. 

Senator LeuMAN, I wish to associate myself with my colleagues in 
complimenting Mr. Reuther on his extraordinarily clear, and to me 
convincing presentation. I have no questions, Mr. Chairman. 

The CHairMAN. Senator Upton. 

Senator Upton. I merely wish to express my appreciation for the 
appearance of Mr. Reuther. 1 have no questions. 

The CrairMANn. Senator Douglas. 

Senator Doveias. Mr. Reuther, in your testimony you said that 
there should be a single standard of ethics and a single standard of 
procedure for labor and for management. I think that is right. You 
have already informed us as to what you think of a bill which assumes 
that the unions do not represent the will of their members, and so 
a referendum is required with respect to the last offer of management. 
You disagree with that and I disagree with that. But if Congress 
holds to that, do we not have a moral obligation also to provide that 
the stockholders should have a right to vote on the last offer of the 
union ? 

Mr. Revtruer. I think if you have one, you ought to have the other. 
But I do not think either would contribute to sound collective bar- 
gaining, 

Senator Dovenas. I understand. But if you insist that a union 
should have an election under Government auspices as to whether or 
not they would strike on the terms of the last offer of employer, should 
you not similarly provide that the stockholders should have the same 
right with respect to the last offer of a union? 

Mr. Revruer. I think you ought to have one standard. 

Senator Doveras. And the failure to provide this reciprocal and 
mutual opportunity indicates a certain degree of blindness or partial- 
ity on this matter. 

Mr. Revturr. I would agree on that point of view. 

Senator Doveras. On the so-called free speech question, is it not 
true that both the employers and the unions have equal rights of 
access to the workers outside the company gates? That. is, they can 
reach the workers through advertisements on the one hand, or the com- 
pany can hold meetings as well as the unions, as citizens, outside of the 
company gates? 
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Mr. Revrner. That is right. We do not object to management 
groups exercising their — free speech rights in that area. It is 
where they do it in the plant with captive audiences and coerce the 
employees that we object. 

Senator Doveras. I want to emphasize that. Is it not true that 
the Labor Relations Board in permitting the captive audiences has 
denied the right of the union to address the members under equal 
terms, and all it has done is impose a neutral period during the last 
24 hours before a representation election ? 

Mr. Revruer. That is correct. The recent ruling of the National 
Labor Relations Board gives the company a blank check to do any- 
thing it cares to do, practically, on a captive audience basis and ex- 
cludes the union’s right of equal access to the employees, but prohibits 
the company from doing such things only during the last 24 hours. 

Senator Dovcias. While I take it you disagree with either group 
speaking to captive audiences on company time, you are saying if 
such a right does exist, if it is granted for the employer, the principle 
of mutuality should require equal opportunity to be granted to the 
union. 

Mr. Revtuer. That is right. I think it is wrong to talk to workers 
on a captive basis. I think that is a violation of freedom. I think 
if a fellow has a right to speak freely a person ought to also have the 
right not to hear him. That is the other side of the coin. 

Senator Dove.as. Just like turning off the radio or television. 

Mr. Revruer. But if you are in the factory and your clock card 
is punched, and you cannot get paid unless you stay there, you are 
a prisoner. 

Senator Dovetas. But if you are compulsorily exposed to one set 
of arguments, then fairness would require that the other side would 
have an equal chance. 

Mr. Revuruer. I would agree with that. 

Senator Doveras. Is it not extraordinary that you have the Na- 
tional Labor Relations Board under the new regime—“the new look,” 
so to speak—taking the attitude which it did? 

Mr. Revuruer. I think what has happened in the National Labor 
Relations Board is that they have picked up the same negative spirit 
and attitude toward labor that Taft-Hartley reflects, and that is that 
labor is an evil and, therefore, since it is a necessary evil, let us have 
as little as possible, let us regulate it, let us restrict it, let us tie it up, 
and they have failed to understand that free labor is an indispensable 
ingredient in our free society. You know Fritz Thyssen, the great 
steel magnate in Germany, had the idea you could restrict the other 
fellow’s freedom and not bother your own. Industry in America 
ought to learn the lesson that freedom is indivisible. They better 
help to protect ours and we better help to protect theirs, or otherwise 
neither of us will be free in this world. But this idea that you can 
hogtie labor is basically the negative approach which Taft-Hartley 
makes, and the National Labor Relations Board is reflecting that in 
their current decisions. 

Senator Doveras. May there not be a danger even though objection- 
able features of the present bill are not passed that the National Labor 
Relations Board by administrative order will put many of these same 
provisions, and others, too, into effect ? 
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Mr. Revruer. I think the two serious dangers aside from any action 
at this legislative process is that the National Labor Relations Board 
because of its obvious bias against labor will by administrative dis- 
cretion begin to write in these kinds of provisions into the machinery 
of the Board, and it will do great damage. 

Secondly, ‘this yielding of the authority of the States in terms of 
this problem means that you have a license at the State level, and every- 
body that knows the composition of many State legislatures knows 
they are not truly representative. In Michigan we have been trying 
to get proportional representation for a long time. It is lopsided. One 
representative represents 10 percent of the people, for example. They 
strive through these so-called right-to-work bills to break the unions 
on the pretext of protecting the individual worker from his union. 
We think those are the two areas in which the greatest damage can 
be done. 

The Cuatmman. Senator Goldwater. 

Senator Gotpwatrer. Apropos Senator Douglas’ suggestion that 
stockholders have the right to vote with respect to the workers’ last 
offer, would you agree that it should be extended to the matter of 
lockouts and the stockholders’ vote would be final on that? 

Mr. Revuruer. I think if you are going to get into this whole ma- 
chinery, and really want to suspend collective bargaining and begin 
to have votes, and so forth, and put the paper industry on a swing- 
shift basis, and have full employment in the paper industry this is 
the way todo it. If you are trying to settle collective-bargaining prob- 
lems by making stockholders vote—I might digress and say that there 
are situations where I wish stockholders could vote. We have sent 
our one vote to a couple of stockholders’ meetings and our fellows 
were surprised. They thought this was an all-day session, and a lot 
of proposals were to be discussed and passed upon. But a fellow 
brought in a sealed proposal and asked that it be adopted without 
it being read. Our fellows demanded that it be opened, but it was 
not. There is no democratic procedure in corporations. 

To say that the stockholders should have a referendum vote would 
not be any more helpful than on the other side of the coin. I think 
this will only create more problems. 

Senator Gotpwater. It is a ridiculous question because I feel the 
whole matter of stockholders voting is a ridiculous one. I wanted to 
inject the idea that you might also include lockouts and there might 
be cases where you would be prevented from any bargaining by the 
action of the stockholders before the thing even started. 

Mr. Reuruer. You can surely get yourself tied up in knots if you 
start down that road. 

The Cuarrman. Senator Kennedy. 

Senator Kennepy. I have just one question. In view of the im- 
portance of the National Labor Relations Board decisions in indus- 
trial relations—Secretary Mitchell said they are really more impor- 
tant than the acts of Congress—do you not think it is most important 
that the makeup of the Board be such that labor maintain its confi- 
dence in the Board as a judicial body and not feel that its decisions 
are weighted one side or another? Do you not think that is of tre- 
mendous importance ? 

Mr. Revrner. I think that is of paramount importance. But here 
again you get the kind of stepchild status that labor has in America. 
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Look at the appropriations that the Agricultural Department gets, 
and the Commerce Department gets, and then look at the measly ap- 
propriations the Department of Labor gets. You can find out how 
many pigs there are in America easier than how many unemployed 
workers there are. I know. I have been working on the problem in 
the last few weeks. 

This whole idea that labor is “on the side,” that we have to tolerate 
it, is like having a bad relative—you cannot disown him, he is around, 
and you have to do the best you can with him. It is about time that 
labor gets the same status. If you were picking the Secretary of Agri- 
culture and you picked a labor leader, this town would literally rock. 
The same would be true if you picked a labor leader to head the De- 
partment of Commerce. But when you look around for somebody to 
head up the Department of Labor, it does not matter whom you pick, 
because this is really something we have to go through the motions on. 

I say the composition of the National Labor Relations Board as 
now constituted raises a real and substantial basis for labor having 
a question mark as to whether it is trying to work in the interests of 
labor and facilitating labor in doing its job. 

The Cuarrman. Senator Purtell. 

Senator Purrer.. I wanted to make an observation. I was very 
happy to learn, Mr. Reuther, that your union believes in the secret 
ballot and practices it. I was interested in your remarks about the 
American Locomotive. You did not feel that 80-day injunction should 
have been invoked against American Locomotive ? 

Mr. Revtrurr. That is correct. 

Senator Purreti. You know that was invoked by President Truman 
and not by President Eisenhower. Do you think that President Eisen- 
hower should have invoked the 80-day injunction in the North Ameri- 
can case ? 

Mr. Revruer. You see, I raised this point not because I am asking 
the Government to do anything specifically. I am merely saying 
that if under the so-called emergency provisions of the Taft-Hartley 
you are going to get the Government intervening with an injunction 
when the employer wants it, but when the employer says, “I have 
things under control; let me ride this one out, and I will break the 
strike” and the Government will stay out, I say that is having two sets 
of rules. If the Government is going to have a policy of hands off, 
and the law of the jungle is going to apply, I do not argue with that. 
But then it ought to apply across the board and not just when it is 
convenient to the management. 

In other words, management should not be able to talk to the right 
people in Washington and get the Government. to move in to bail 
them out, and to get the Government to have a hands-off policy when 
it is to the company’s advantage to keep the Government out. They 
have to do it one way in every case. 

Senator Pcrrei.. I was not arguing the point. I simply wanted 
to establish the point that in one case President Truman invoked the 
80-day injunction provision and you objected, and in the second 
case President Eisenhower did not invoke it, and you objected to that. 

Mr. Revruer. My objection has no partisan qualifications. 

Senator Purreny. I did not think it did, Mr. Reuther. 

The Cratrman. Senator Lehman. 
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Senator Lenman. In line with what Senator Kennedy has brought 
ip, Mr. Reuther, you probably know that some of my associates and 
[ questioned Mr. Beeson very closely when he appeared before us in 

nection with his nomination as a member of the National Labor 
Relations Board. We did that because the powers of a quasi-judicial 
board were so broad that it was highly important, essential, as a 
matter of fact, to have no man on that Board who had any bias either 

favor of jabor or in favor of management or against labor or man- 
igement. So we questioned him very, very closely so far as our op- 
portunities presented themselves. 

[ want to put on the record a question that Senator Kennedy 
iddressed to Secretary Mitchell with regard to the powers of the 
National Labor Relations Board: 

Senator KenNepy. That seems to me to indicate the wide latitude given to the 
National Labor Relations Board in its decisions on these cases. Therefore it 
seems to me that perhaps the Board’s decisions will be more important in the 
ield of labor-management relations than will even the decisions we might take 
in this committee as to these amendments. 

Do you not tnink it will be tremendously important, the decisions of the Board, 
n all of these areas, as it has been in the past? 

Secretary MITcHELL. Well, as you know, sir, the decisions of the Board over 
the years since 1936 have been much more important than the legislation. I do 
not think that legislation can possibly foresee all of the situations that must 
arise. You must depend on fair administration. 


Have you any comment to make with regard to that statement? 

Mr. Reuruer. I would agree with that point of view. I think the 
National Labor Relations Board in day-to-day decisions in specific 
cases is just as important, and perhaps in many respects has a greater 
impact on the whole collective bargaining process than does some of 


the broad legislation. 

The Cuarrman. Are there any further questions of Mr. Reuther? 

Senator Purrett. I would like to again express my thanks for your 
appearance and for a very informative and eloquent presentation. 

Mr. Revrner. I want to thank you, sir. I want to thank the 
committee for the opportunity to appear here. 

The Cuatrman. Thank you. We will ask Mr. Goldberg to come 
tomorrow, if he can, and give us a 30-minute presentation, and 30 
minutes for questioning, and then Mr. Alexander W. Green, Jr., will 
be the next witness. 

Mr. Goxtpperc. I shall be glad to do that, and I will be here 
tomorrow. 

The CHatrman. The meeting stands adjourned until 10 o’clock 
tomorrow morning. 

(Thereupon, at 11:55 a. m., a recess was taken until Thursday, 
January 28, 1954, at 10 a. m.) 
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TAFT-HARTLEY ACT REVISIONS 


THURSDAY, JANUARY 28, 1954 


Unrrep Srates SENATE, 
ComMITTEE ON Lasor AND Pusiic WELFARE, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess, in room P-63, the 
Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith, Griswold, Purtell, Goldwater, Cooper, 
Upton, Murray, Hill, Neely, Douglas, and Lehman. 

The Cuarrman. The meeting will please come to order. 

We have with us this morning as our first witness Mr. Arthur J. 
Goldberg, general counsel of the Snaerens of Industrial Organizations. 

Under the arrangement yesterday, because we were a little bit 
delayed, we are asking Mr. Goldberg to confine his statement to 30 
minutes, and then give the committee an opportunity to question him 
for another 30 minutes, making a total of 1 hour, and then we can 
give our other witness this morning the other hour. 

Mr. Goldberg, I want to ask you one question before we begin, to 
get my own thinking straight. Irather understood from Mr. Reuther’s 
testimony yesterday, and just looking over your testimony, that you 
are 100 percent in favor of the repeal of the Taft-Hartley Act, and 
therefore you oppose any amendment to the Taft-Hartley Act. Is 
that true! 


STATEMENT OF ARTHUR J. GOLDBERG, GENERAL COUNSEL OF THE 
CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Gotpperc. Mr. Chairman, that is not quite correct. 

The CHarrman. I just want to get that clarified so we know what we 
are dealing with in discussing these amendments. 

Mr. Gotppera. I would put it this way, Mr. Chairman, if I may. 
The CIO feels that the proper approach would be to wipe the slate 
clean and to start over again and develop a sound labor relations law. 
But as Mr. Reuther said, we are political realists. We realize that the 
administration was not elected on the basis of that approach. The 
administration was elected on the basis of amending the law so as to 
make it fair and equitable. We appeared here last year, and we are 
appearing here this year on the basis that we are prepared to offer 
our constructive suggestions to you, Senator, and your colleagues, in 
an attempt to create fair and equitable amendments. We do not 
think that, in toto, that the bill that has been described by you as 
the administration bil] makes the law fair and equitable, 

I propose today, with your permission, not to make any extended 
overall comments, but to confine myself to the specific instances wherein 
this bill is not fair and equitable, not so much to labor, but to the 
public interest. 
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We happen to think that the public interest is the labor interest, and 
the employer interest. 

The Cuamman. That is correct. 

Mr. Goipserc. What I propose to do is to demonstrate that, if I 
can, and not indulge myself in any general comments. Mr. Reuther, 
I thought, did exceptionally well 

The Cuarmman. I agree. 

Mr. GotpserG. In making a general statement of our position. 

The Cruatrman. I will say your case could not have been presented 
better. Whether I agree with it or not, I want to say again that Mr. 
Reuther made a splendid presentation of the argument for that side, 
Now, I want to go ahead. I have 1 or 2 questions in mind, but I 
will wait until my turn comes. You go ahead in your own way, 
Mr. Goldberg. 

I may say we are very glad to hear you. I want to say that I 
studied the message you issued after the President’s recommendation 

‘ame out witha good deal of interest. 

Mr. Gorppers. Mr. ( ‘hairman, I certainly appreciate the courtesy 
that has always been extended to me by you and your colleagues in 
making these appearances. I was thinking the other day, just by way 
of prefac e, that this represents the seventh or eighth appearance I 
have made before the Senate Labor Committee since 1948, and re- 
minds me of the story that they tell about Franklin Roosevelt and 
Charles Evans Hughes, the former revered Chief Justice of the 
United States. When he swore in President Roosevelt during his, I 
believe, third term (and he, of course, was a very imposing Chief 
Justice with his great beard, and the whole : attention of the Nation 
was focused on him), it is reported—I do not know whether it is 
true—that when he faced the President and asked him to raise his 
hand to administer the solemn oath, he said to the President, “Raise 
your right hand,” and then he whispered, “Franklin, isn’t this getting 
rather monotonous?” 

I hope and trust that these frequent appearances I am making here 
do not call for the same type of comment. 

For the record, let me say my name is Arthur J. Goldberg. I am 
general counsel of the Congress of Industrial Organizations. I am 
also general counsel for the United Steelworkers of America, which 
will submit a separate statement here. I will however, in the course 
of my comments have some occasion to talk about some of the experi- 
ences of the steelworkers’ union as well as the CIO. 

I have, Mr. Chairman, a formal statement which has been furnished 
to the members of the committee, and with your permission I would 
like my statement to be incorporated in the record of these proceed- 
ings. 

The Cuatrman. It will be. It is so ordered. 

(The statement is as follows:) 


STATEMENT oF ARTHUR J. GOLDBERG, GENERAL COUNSEL, CONGRESS OF INDUSTRIAL 
ORGANIZATIONS 


My name is Arthur J. Goldberg. I am general counsel of the Congress of 
Industrial Organizations, and I appear here on its behalf. 

Mr. Walter P. Reuther, president of the CIO, has discussed the sort of attitude 
toward unions and labor-management relations which we believe to be essential 
to any sound and constructive legislative approach to labor-relations problems. 
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He has told you how far the administration’s proposals, as exemplified in the 
Smith bill, depart from such a constructive approach and has explained to you 
why this administration attitude can only result in worsened labor-management 
relations, 

It is not my purpose to repeat what Mr. Reuther has said. Rather I propose 
to comment, subject by subject, on the provisions of the Smith bill and on the 
corresponding portions of the Presidential message, which the Smith bill purports 
to implement. 

Before taking up the Smith bill and the message, I should, I think, tell you 
what criteria of judgment I am using. Obviously any judgment as to desirability 
or undesirability of a particular proposal reflects certain underlying standards 

r points of view and I think you are entitled to know what ours are. 

The basic principles which I believe should govern in the field of labor relations 
are very simple ones. I believe that workers have the right to join unions of 
their own choosing and that they should be protected and encouraged in the 
exercise of that right. I believe that if a majority of the workers in a plant 
do join a union, the employer should be required to bargain collectively with that 
union as to wages, hours, and working conditions. I believe that in this collective 
bargaining the employer and the union should be left free to work out their own 
terms of agreement. I believe the employer and the union—not the Govern- 
ment—should write the collective-bargaining agreement. Finally, while I don’t 
like strikes, I believe that the right to strike is fundamental to collective bar- 
gaining and to the preservation of a free society. 

These are simple principles. There should not, I think, be too much disagree- 

lent about them. They were the foundation of the Wagner Act. The Taft- 
Hartley Act purports to accept these principles. Our quarrel with Taft-Hartley 
is that many of the changes it made in the Wagner Act violate these principles, 
despite Taft-Hartley’s verbal homage to them. In my previous appearance before 
this committee I detailed these changes and therefore I do not intend to repeat 
myself today. 

President Eisenhower, as I understand it, himself accepts these principles. 
Thus in his recent message to Congress on Taft-Hartley amendments, he said: 

“The National Labor Relations Act, known as the Wagner Act and adopted 
in 1935 by bipartisan majorities, came into being because American working- 
men and women needed the protection of law in order to guarantee them the 
tree exercise of their right to organize into unions and to bargain collectively 
through representatives of their own choosing * * *,.” 

And he added: 

“Federal labor-management legislation at best can provide only the framework 
in which free collective bargaining may be conducted. It should impose neither 
arbitrary restrictions nor heavyhandedness upon a relationship in which good 
will and sympathetic understanding should be the predominant characteristics.” 

These same principles were repeatedly enunciated by President Eisenhower in 
his campaign speeches in 1952. Thus in those speeches he praised the Norris- 
LaGuardia Act and boasted that it was passed under a Republican administra- 
tion. The Norris-LaGuardia Act, you gentlemen will recall, did two principal 
things. It greatly curtailed the issuance of injunctions against unions in labor 

isputes, and it established a realistic test for the responsibility of unions for 
the unlawful acts of officers, agents, representatives, or members, viz, that 
the union should be held responsible only “upon clear proof of actual participa- 
tion in or actual authorization of, such acts, or of ratification of such acts after 
actual knowledge thereof.” 

In his campaign speeches President Eisenhower also spoke out specifically 
against injunctions, saying that they “will not settle the underlying fundamental 
problems which cause a strike.” 

He spoke in defense of the right to strike, saying “there are some things worse, 
much worse, than strikes —one of them is the loss of freedom.” 

The President spoke of the necessity of having strong unions, saying “weak 
unions cannot be responsible. This, alone, is sufficient reason for having strong 
unions.” 

He declaimed against the “heavy hand of Government intervention” in labor 
disputes and reaffirmed his faith in collective bargaining. 

The whole spirit of the President’s attitude during the campaign was sum- 
marized in his statement that “I will not support any amendments which weaken 
the rights of working men and women. I know the law might be used to break 
unions. That must be changed. America wants no law licensing union busting. 
Neither do I.” 





3090 TAFT-HARTLEY ACT REVISIONS 


And the President, you will recall, expressed his complete confidence that the 
job of amending the Taft-Hartley Act “can be worked out so that no fairminded 
member” of labor “will consider the results unreasonable.” 

Finally, he pledged “justice and fairness” in our labor relations law. 

In his compaign statements the President, I think, used the same principles 
for a sound national labor relations policy in which we believe. That is: 

Protection of the right of workers to join unions. Insistence that employers 
bargain with their unions if they do join. Belief in strong unions. A minimum 
of Government intervention or regimentation in collective bargaining. Preser- 
vation of the right to strike as essential to a free economy. It is by these prin- 
ciples that I propose to test the concrete proposals of the Smith bill. 


1. Agency 

The Taft-Hartley Act now provides both in its general definition section (sec, 
2 (13)) and in section 301 dealing with suits for breach of a collective bargain- 
ing agreement that 

“In determining whether any person is acting as an ‘agent’ of another person 
so as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified shall 
not be controlling.” 

The Smith bill (secs. (a) and (r)) would amend each of these provisions to 
read as follows: 

“In determining whether any person is acting as an ‘agent’ of another person 
so as to make such other person responsible for his acts, the common law rules 
relating to agency shall be applicable: Provided, That no labor organization shall 
be held responsible for the acts of any individual member thereof solely on the 
ground of such merbership.” 

It is not clear whether any change is intended or would be effected by this 
amendment. The House conferees, in their report on the Taft-Hartley confer- 
ence bill, stated that under the Taft-Hartley definition “both employers and 
labor organizations will be responsible for the acts of their agents in accordance 
with the ordinary common law rules of agency.” (H. Rept. 510, 80th Cong., 
1st sess., p. 36.) Nor does it appear that the Labor Board has gone so far as 
to hold unions responsible for the acts of individual members solely on the 
ground of union membership. While the Board has gone to extreme lengths in 
holding unions responsible for the unauthorized acts of members (see Sunset Line 
and Twine Company, 79 N. L. R. B. 1487), it has rested its decisions on implied 
authority derived from “sometimes even passive acquiescence” (79 N. L. R. B. 
1508) rather than membership alone. It thus appears that the proposed amend- 
ment either would not change the present law at all or would change it in a 
very minor degree. 

The common law rules of agency and the Taft-Hartley Act and Smith bill 
which embody them proceed upon the assumption that the same rules of re 
sponsibility can fairly be applied to employers for the acts of employees and to 
labor organizations for the acts of members. This assumption has no basis 
either in fairness or in the economic realities of the situation. 

Employers have full authority to direct their employees in the performance 
of their work, backed up by the power to discharge, Lines of responsibility are 
well defined. Effective methods to control and supervise the exercise of authority 
can be readily applied. 

The relationship between unions and their members, however, is quite different. 
The nature and purposes of unions preclude any such control and supervision 
by the union over its members as the exercise of authority by an employer over 
employees. Union members cannot be directed by union officers as employees 
are directed by an employer. 

The status of a union member to the union is more like that of a stockholder to 
a company than it is an employee to a company. 

This is why unions feel that the Taft-Hartley agency provision is unfair. As 
applied to unions, the common law agency concept catches in its dragnet many 
actions of union members, even when there is no proof at all of actual union 
authorization or ratification of such acts. 

That is why we urge that the Congress reinstate the agency definition in section 
6 of the Norris-LaGuardia Act (29 U. S, Code, sec. 106), which provides: 

“No officer or member of any association or organization, and no association or 
organization participating or interested in a labor dispute, shall be held responsi- 
ble or liable in any court of the United States for the unlawful acts of individual 
officers, members, or agents, except upon clear proof of actual participation in or 
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actual authorization of, such acts, or of ratification of such acts after actual 
knowledge thereof.” 

These limitations on union responsibility for the acts of officers, members and 
agents were written into the Norris-LaGuardia Act, not during any New Deal 
or Fair Deal Congress or administration, but, as President Eisenhower pointed 
out during the campaign, in 1932 when Herbert Hoover was President of the 
United States. 

The House Judiciary Committee said in its report on this phase of the 
legislation : 

“This section speaks for itself and it is desirable because both individuals and 
associations have been held liable for unlawful acts of overzealous members 
which acts were never authorized nor ratified by the officers or associations and 
were entirely without the scope of any authority permitted by the officer or 
association of the defending member” (H. Rept. 669, 72d Cong., Ist sess., p. 9). 

We strongly urge that the sound and realistic provisions of section 6 of the 
Norris-LaGuardia Act be restored to their full force and effect. 

The principle which is involved in the agency question is whether you believe 
in strong unions. If you do, as the President said he did in the campaign, then 
you will support the restoration of the Norris-LaGuardia provision which protects 
unions against unjustiable harassment and unwarranted liability. 


2. Secondary boycott 

The Presidential message proposes slightly to relax the prohibitions against 
secondary boycotts by permitting such boycotts against— 

“(1) an employer who is performing ‘farmed-out’ work for the account of an- 
other employer whose employees are on strike or (2) an employer on a construc- 
tion project who, together with other employers, is engaged in work on the site 
of the project * * *” Section (b) of the Smith bill presumably implements this 
proposal. 

Certainly workers should be permitted to refuse to handle work which is farmed 
out because of a strike, and unions should be permitted to ask workers in other 
factories to refuse to handle farmed-out work. However, this proposal does not 
go nearly far enough in legalizing other entirely legitimate union practices. Still 
prohibited would be such justifiable types of union mutual assistance as refusal 
to handle goods produced under sweatshop conditions, goods produced in a struck 
plant, or goods produced by runaway shops. 

Unions do not concern themselves with an employer’s business relationships 
with third persons. When these dealings have an effect on the wages, hours, 
working conditions and the strength and stability of the union's capacity to 
engage in collective bargaining for its members, it is necessary for unions to be- 
come concerned. In such circumstances, unions are legitimately concerned to 
protect the living standards of their members. A refusal by employees to work 
on goods coming from another employer, because that employer has sought to 
avoid union wage scales and working conditions by moving to a new location or 
because he maintains a sweatshop and pays substandard wages, is not less legiti- 
mate than their refusal to handle work farmed out because of a strike. 

Consider also the case in which the refusal to work or the refusal to handle 
goods is based on the fact that the goods have been produced under nonunion con- 
ditions, often defended by violence and terrorism with which the NLRB and the 
courts are powerless to deal. These practices of unions developed not because 
unions wanted to involve neutral third partis in disnnutes thot d'd not concern 
them, but because the wages, hours and working conditions of union workers in 
one plant depend on the wages, hours and working conditions in other plants. 

Employers are under no such restrictions as are applicable to unions under 
section 8 (b) (4) when it comes to involving third persons. Employers can and 
under the Smith bill can continue to contract out their work to any other employer 
if their operations are interfered with by a labor dispute. It makes no difference 
that the purpose of their action may be to break the union or completely frustrate 
the efforts of their employees to improve wages, hours and working conditions 
through collective bargaining. 

In summary, the proposal made in the Smith bill does liberalize the Taft- 
Hartley boycott provisions, but not nearly enough. It is our view that the proper 
approach toward this subject is the one set forth in the Thomas-Lesinski bill 
(S. 249, 81st Cong., 1st sess.) concerning which we offered detailed testimony iv 
the hearings before this committee in 1949. 
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8. Employer intimidation 


Some years ago in a case decided under the Wagner Act, the Supreme Court 
said: 

“* * * ‘Slight suggestions as to the employer’s choice between unions may 
have telling effect among men who know the consequences of incurring that 
employer's strong displeasure’”’ (International Association of Machinists v. Na- 
tional Labor Relations Board, 311 U. 8. 72, 78, 61 S. Ct. 83, 88, 85 L. Ed. 50). 

And the court held that while employers, of course, are entitled to the same 
freedom of speech as is guaranteed to all persons by the Constitution, they are 
not entitled to intimidate or coerce their employees’ decisions as to whether to 
join a union, whether that intimidation takes the form of speech or acts. Hence, 
the court held that while an employer was free to express his views on labor poli- 
cies or problems, the relationship of an employer to his employees and the sur- 
rounding circumstances are factors to be considered in determining whether a 
speech or statements by an employer might have a coercive effect. (See NLRB 
v. Virginia Electric and Power Company, 314 U. 8. 469.) 

These decisions accorded to employers every right of free speech to which 
they are entitled, under the first amendment or by any standard of fairness. 
Nevertheless the Taft-Hartley Act, on the pretext that employer freedom of 
speech was in danger and needed protection, inserted a provision, section 8 (c), 
which has served to sanction the gross abuses of their position by employers in 
intimidating workers from joining unions. 

Under this provision the National Labor Relations Board has sanctioned as free 
speech profane characterization of union leaders in letters addressed to em- 
ployees (Atlantic Stages, 78 N. L. R. B. 553), statements that the employer is 
opposed to the unions, and that unions cause trouble, do no good, and exist only 
to collect dues and give nothing in return (Jlatthews Lumber Company, 96 
N. L. R. B. 322), preelection letters urging employees to vote against representa- 
tion by a union “to protect their jobs and their families” (Dinion Coil Company, 
Inc., 96 N. L. R. B. 1435), and statements during an organizing campaign that 
employees would do better to take their desire for higher pay to their foreman 
instead of joining a union (Swan Fastener Corp., 95 N. L. R. B. 503). 

Even worse, the Board has held that under this provision it is permissible for 
an employer to assemble his employees and compel them to listen to antiunion 
diatribes and to dismiss them if they refuse to listen. Brain washing is abhor- 
rent if conducted by the Russians in Moscow or by the Red Chinese in Pyongyang, 
but is protected free speech if conducted by employers in stores and factories. 

For a time the National Labor Relations Board did hold that if an employer 
harrangued a captive audience within a few days before a Board election the 
employer must give the union a chance to reply if the union so requested. If 
an employer refused the union a chance to reply, the election could be set aside 
and the employer was held to be guilty of an unfair labor practice. This doc- 
trine was enunciated in Bonwit Teller Co. (96 N. L. R. B. 608 (1951) ). 

Recently, however, the Board went even further in tilting the balance toward 
employers in Livingston Shirt Corp. (107 N. L. R. B. No. 109) and Peerless Ply- 
wood Co. (107 N. L. R. B. No. 106). In these cases the Board overruled the 
Bonwit Teller decision and enunciated a new set of “free speech” guides. Under 
these latest decisions an employer may deluge a captive audience of his em- 
ployees with antiunion propaganda to his heart’s content, and need afford the 
union no opportunity whatever of reply. The only restriction upon the employer 
under this current Board doctrine is that he may not propagandize a captive 
audience for 24 hours before a Board election on pain of the election being set 
aside. Even then the employer is not held to be guilty of an unfair labor prac- 
tice. The only sanction is setting aside of the election. Just what is to prevent 
an employer from invalidating successive elections in this fashion without sub- 
jecting himself to any penalty, I do not know. 

Once again, when this doctrine was adopted we had supposed that the em- 
ployers could not conceivably ask for anything more. Once again we were 
wrong. The Smith bill (sec. (c)) would add to the present Taft-Hartley 
“free speech” provisions a further proviso designed to knock out the only re- 
striction which the Board now places on employers, that is that they may not 
address a captive audience for 24 hours before an election. Under the Smith 
bill the employer could continue his brain washing right up until the polls opened 
or perhaps even throughout the election. Yet this is the proposal that is pre- 
sumably meant to implement that portion of President Eisenhower’s message 
which reads as follows: 


Dar coe Boe 
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The right of free speech is fundamental. Congress should make clear that 
the right of free speech, as now defined in the act, applies equally to labor and 
management in every aspect of their relationship.” 

Something is the matter here. A declaration that Congress should make clear 
hat the right of free speech applies equally to labor and management would 
seem to require that the present provisions which give management an unfair 

ivantage should be equalized. It would seem to require that the right to reply 

ven to unions by the Bonwit Teller doctrine should be restored. It would also 
seem to require that captive audiences of employees should be outlawed. 

Senator Smith’s proposal, far from being responsive to the President’s mes- 

re, seems to contradict it. 

Nothing is more calculated to undermine and discredit freedom of speech than 

bring within its sanction the sort of one-sided intimidation of a captive audi- 
ence Which the Smith bill endorses. 


Restriction on discussions during a contract 


The next proposal of the Smith bill (sec. (d)) is to rewrite section 8 (d) of 
the act—the section which defines “collective bargaining.” The rewriting is to 

cide in favor of employers an argument which the steel companies lost to the 
Steelworkers Union in 1949. I have, perhaps, some special knowledge with re- 

rd to this proposal since I represented the steelworkers’ union in that 1949 
irgument with the industry. 

In 1949 the steelworkers’ union and the steel companies, pursuant to a contract- 

opening clause, commenced to negotiate with regard to a general wage increase 
requested by the union. In addition the union requested the companies to nego- 

ate with regard to pensions—a subject mentioned neither in the contract nor 
the reopening clause. The union urged that it was the obligation of the 
companies to discuss and negotiate at any time with regard to any subject not 
vered in a collective-bargaining agreement unless the union had specifically 
waived such negotiation for the life of the contract. The companies argued that 
they were under no obligation, for the life of the contract, to discuss with the 
inion subjects not covered by the contract. 
This subject was briefed and argued at length before a three-man board which 
| been appointed by President Truman to investigate the steel dispute and 
ike recommendations for its settlement. That Board sustained the position 
the steelworkers’ union. It held, as have the National Labor Relations Board 
nd the Federal courts, that the parties are always entitled to discuss subjects 
tt covered in collective-bargaining agreements unless they have waived that 
zht. This doctrine is known as the Allied Mills doctrine, from the Board 
decision in which it was first applied. (See Allied Mills, 82 N. L. R. B. 1854 
(1949). See also Tidewater Associated Oil Co., 85 N. L. R. B. 1096.) The issue 
as reexamined and the position of the Board was reaffirmed in Jacobs Manu- 
facturing Co. (94 N. L. R. B. 1214 (1951)). The Court of Appeals for the Second 
Circuit unanimously enforced the Board’s order (NLRB y. Jacobs Manufactur- 

1 Company, 196 F. 2d 680 (1952) ). 

Ever since the recommendations in the 1949 steel case, there have been recur- 
rent proposals to amend section 8 (d) to overrule the Allied Mills doctrine. 

We think this proposed amendment proceeds upon an erroneous assumption 

;to what promotes a good collective-bargaining relationship between employers 

nd unions. In my opinion, such a relationship is best promoted by a willing- 
ness, backed up by a legal obligation, to discuss any issue at any time. 

It is never possible, in a collective-bargaining agreement, no matter how well 
drafted, to foresee all of the issues or circumstances which may arise between 
1.company anda union. If the relationship between the two is to be satisfactory, 
hey must always be willing to talk over their mutual problems regardless of 
he terms of the contract. If they take the inflexible position that they simply 
ill not discuss a subject because it is covered by the contract (or, under the 
Smith amendment, not covered), the relationship cannot be a good one. 

I want to emphasize here that this does not mean that either party is required 
to agree or that the contract can be changed without mutual agreement. What 
we are talking about solely is the obligation to talk over problems during the 
life of the contract. 

Perhaps here I should explain that under the Wagner Act the parties were 

lways obligated to discuss an issue, even one covered explicitly by a contract. 
Taft-Hartley introduced a greater rigidity into collective bargaining, that there 
should be no obligation to discuss issues settled by contract. 

Now the Smith amendment would eliminate the duty to discuss not only issues 
mentioned in the contract but also issues not covered by the contract. This, I 
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say, is a move directly away from sound principles of industrial relations. It is 
a move in derogation of collective bargaining which is the foundation stone of 
sound industrial relations. 

It may be suggested that since the parties can always by mutual consent dis- 
cuss an issue, this Smith proposal is not important and will not produce the 
rigidity I suggest. I believe, however, that it would make a considerable differ- 
ence. That difference is this: If, as at present, the parties are required to meet 
and discuss an issue, it is always possible for one party to persuade the other 
to its point of view. If, on the other hand, the parties are under no obligation 
to meet and discuss, one or the other is apt to take an intransigent position with- 
out even exploring the other’s point of view. This encouragement of such an 
attitude can serve no useful purpose. 

The Smith bill proposal to amend section 8 (d) would, if adopted, have one 
additional consequence which I cannot believe its authors foresee or intend. 
Under the terms of 8 (d) as it now stands, a party who proposes to modify a 
contract upon termination or reopening is required to give notice 60 days in 
advance of the proposed modification and of any strike or lockout. The purpose 
of this provision is, of course, to provide a 60-day period for negotiations in the 
hope that a strike can be avoided. The Smith bill provides, however, that in the 
case of contracts for a fixed period the parties shall not be under any obligation 
to discuss any modification of the terms and conditions of employment prior to 
the expiration of the contract. This provision, read literally, means that the 
parties need not meet to negotiate a new contract until after the old one expires. 

I do not believe that it is really intended by the bill to encourage a strike at 
every contract expiration: The Presidential message does not avow any such 
purpose. This, of course, would create an impossible situation and presumably 
an unintended one. Redrafting here is obviously called for. 

In addition, we have, at various times, proposed several changes in this section 
of the law which are designed to improve the collective-bargaining process. 

We have suggested, for example, that the 30- and 60-day notices which section 
8 (d) (3) requires to be sent to the Federal and State conciliation services be 
eliminated. These notices are simply useless redtape. The services do nothing 
now upon receiving them except file them away or throw them in the wastebasket. 
We fully agree that advance notice should be given of a strike or lockout, but that 
requirement is fully met by the requirement in section 8 (d) (1) of a 60-day 
notice to the other party. 

If later the negotiations actually reach a critical stage it is always open to 
either party to solicit the aid of the conciliation services, or the conciliation serv- 
ices can intervene on their own motion. They actually get into labor disputes 
now by one or the other of these two routes, never automatically as the result of 
these notices, We cannot believe that employers, unions, or the Government 
agencies concerned favor the retention of these useless notices. 

We have also pointed out that an overly literal reading of section 8 (d) raises 
the question as to whether section 8 (d) as written permits strikes at all under 
collective bargaining agreements containing reopening clauses with the right to 
strike. The doubt arises because subsection (4) prohibits a strike for 60 days 
after notice or until the expiration of the contract, whichever is later. The 
National Labor Relations Board has interpreted this provision as not banning 
strikes under reopening clauses, and certainly any other interpretation would 
produce an absurd result. (See United Packinghouse Workers, 98 N. L. R. B. 
310, 25 L. R. R. M. 1556.) 

However, we are advised that this issue is now being reviewed by the National 
Labor Relations Board. Accordingly we again urge that the language in section 
8 (d) be clarified in this respect. 

Here again we cannot conceive that the interest of unions, employers or the 
Government would be served by outlawing strikes pursuant to reopening clauses. 
The only result would be to substitute shorter term contracts for long-term 
contracts with reopening clauses. 

Again, it is not clear under section 8 (d) as written whether a union which 
gives the 60-day notice required by that section, and then at the request of the 
employer or the Government further postpones a strike, must give another 60- 
day notice. Such a result would be absurd and unjust, but it seems to be indi- 
cated by one Court of Appeals decision. (Boeing Airplane Oo. v. N. L. R. B. (174 
Fed. 2d 988, 24 L. R. R. M. 2101, CADC).) Once again we do not see that em- 
ployers, unions or the public interest would be served by penalizing postpone- 
ments of strikes. 
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Finally, the provision in the final section of section 8 (d) that in the event of 
any technical failure by a union to comply with the notice requirements, the 
workers shall lose their status as employees, is grossly harsh and inequitable and 
should be repealed. 

Senator Taft last year proposed the repeal of this provision (S. 655, sec. (b), 
24 Cong., Ist sess.). No one, so far as we are aware, has defended its retention, 
yet the present bill drops the Taft proposal. 


5. Union security 

The Smith bill (sec. (e)) proposes to liberalize somewhat the Taft-Hartley 
restrictions on union security agreements for certain particular industries, viz., 
the construction, maritime and entertainment industries, and other industries in 
which employment is casual. The Smith bill would permit employers and unions 
in these industries to have union security agreements requiring employees to be- 
come union members seven days after hiring, instead of the 30-day waiting period 
now required in all industries. In addition, the Smith bill provides that such 
agreements shall not be invalid because the majority status of the labor organ- 
ization has not been established as provided in the act. As a partial safeguard 
against backdoor or “sweetheart” deals, the bill further provides that such con- 
tracts shall not operate as bars to elections. 

We have several times testified before this committee on the general subject 
of union security. We have developed in detail the thesis that employers and 
unions should be permitted to negotiate whatever sort of union security agree- 
ment they deem appropriate to protect the security of the workers and their 
union, and to secure and maintain a competent and dependable working force 
for the employer. 

We have urged that Government regimentation of union security provisions is 
not only undesirable in itself but unworkable in that it will fail to take into 
account the diverse circumstances of various and varied industries. Finally we 
have repeatedly pointed out the utterly indefensible character of section 14 (b) 
of the Taft-Hartley Act. This provision permits State regulation on a subject on 
which there should be, as to industries producing for interstate commerce, a 
uniform Federal rule. Further, with crass injustice it permits these State laws 
to usurp the function of Federal legislation only if they are antiunion security 
and not if they are prounion security. 

With these important issues the Smith bill largely fails to deal. For a few 
industries the bill would slightly liberalize Taft-Hartley. Even as to these in- 
dustries it would grant no relief from the Taft-Hartley provision validating 
the vicious State right-to-work laws. 

The administration itself proposed to eliminate this open invitation to the 
States to adopt antilabor legislation in the abortive 19-point message during Secre- 
tary Durkin’s tenure. This significant change in Taft-Hartley is omitted from 
the present proposals. 

By failing to recommend the elimination of this Taft-Hartley provision, the 
administration has placed its stamp of approval on the right-to-work laws 
enacted in 14 States under the guise of State's rights. 

The slogan “right to work’ is transparently fraudulent. By right to work 
is really meant the right of sweatshop employers to work their employees for 
long hours and short pay. 

When the sweatshop brigade says “States’ rights,” it means the right of a 
State to enact harsh restrictions on the rights of workers. Curiously enoug 
the term “States’ rights,” as used by these interests, under no circumstances 
comprehends the right of a State to enact liberal labor legislation. Nor does the 
slogan “right to work” include the right of a worker to a job all the year round; 
or to a job regardless of race, creed or color. 

“States’ rights” and “right to work”, as used in the present context, mean 
only one simple thing: the weakening of unions so that an employer can pay his 
workers less for the same work than organized workers are getting in other 
States. 

It is not even clear that the Smith bill will meet the needs of the sporadic 
employment industries to which, as far as the Federal restrictions are concerned, 
it would give special treatment. The institution which has grown up in the con- 
struction trades and the maritime industries to meet the security needs of the 
workers and the labor needs of the industries is the hiring hall. In these indus- 
tries a fair allocation of jobs among the floating working force can be brought 
about, and some regularity of employment secured, only through centralized 
control of hiring, viz, a hiring hall. Unless the workers are to be at the mercy 


81346—54—pt. 6——-10 





3096 TAFT-HARTLEY ACT REVISIONS 


of employers, or foremen, these hiring halls must be run by the workers them- 
selves, through their unions. And without this handling of job referrals a union 
cannot, in these sporadic employment industries, keep in contact with the float- 
ing working force. 

These facts are generally recognized. They have recently been underlined by 
the wretched conditions existing, in the absence of hiring halls, among the long- 
shoremen on the New York waterfront. 

Special treatment on union security for these industries, as the Smith bill 
provides, is quite pointless unless it makes the legality of the hiring hall abso- 
lutely clear. Yet, it is not clear that the Smith bill accomplishes even this 
minimum. It does not do so expressly, and Secretary Mitchell has been quoted 
by the press as saying that the bill does not legalize the hiring hall. If this is so, 
this provision serves no purpose. 

This uncertainty as to how this provision would affect the hiring hall under- 
lines once again the undesirability of any restrictive legislation on this subject. 
It is wrong in principle and the difficulties of adapting such restrictions to the 
characteristics of particular industries are, as the Smith bill shows, almost 
insuperable. It simply is not feasible for the Government to undertake to write 
the contract for the parties. That is essentially what it now seeks to do in 
Taft-Hartley and would do, in even greater detail for particular industries, in 
the Smith bill. 

The maritime unions of both the CIO and AFL have indicated that the 
Magnuson bill (S. 838) is preferable to this bill in the handling of their problems. 
6. The strike vote 

The Smith bill (see. (e)) provides that upon the commencement of any strike 
the union shall notify the Labor Board. The Labor Board shall then take a secret 
vote among the employees on the question of whether they wish to continue 
the strike. Unless a majority of the employees eligible to vote, vote in favor 
of continuing the strike, the strike shall cease to be protected activity within 
the act. This is a Government-directed strike vote after the strike has begun. 

I want to make it clear at the outset that we are not against this strike-vote 
provision because we fear the outcome. Indeed, one of the most impressive 
facts about labor-management relations in the United States is the way workers 
have, time after time, supported their leaders in Government ballots. This 
fact, apparently, has escaped the attention of the draftsmen of this provision. 

And we do have a long experience with ballots of this sort. We have had the 
Smith-Connally strike vote before a strike; we have in effect now the so-called 
last-offer ballot in the emergency-disputes provisions, and we had the union-shop 
authorization elections under the Taft-Hartley law. 

There just is no room for debate on this fundamental proposition: whenever 
Government conducts a ballot among workers involving support or rejection of 
the union position, the results of the ballot demonstrate overwhelmingly that 
workers will support their union no matter what the surrounding circumstances 
are. 

Why, then, do we object to this strike provision? There are at least five 
reasons why this provision is bad. 

A. We object to this provision because it operates on the assumption that 
unions are typically bad and that harassing devices need to be contrived to 
make the security of the union more precarious. 

I call your attention to the fact that no other voluntary association—the 
bar association, the medical association, the chambers of commerce, the National 
Association of Manufacturers and its subsidiaries, or what have you, is char- 
acteristically subjected to such harassment. This can lead union people to 
one conclusion only. Those responsible for such legislation are interested in 
weakening, if not destroying, the union as an entity in its own right. 

I just cannot see how it is possible for an administration which talks about 
the desirability of strong unions in our society to, at the same time, espouse 
gximmicks like the strike vote which is designed to weaken unions. 

B. We are against the strike-yote provision because it assumes that if the 
workers are given a chance to vote in a Government-sponsored secret ballot, 
they will vote to repudiate their leaders. This assumption is completely without 
basis in fact. 

Let us look at the facts. The Smith-Connally Act, passed in 1943, reflected 
the view that unions do not really speak for the workers. Under that act, 
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»nions were required to give notice 30 days in advance of striking at any plant 
operated by a war contractor. During the 30-day period the NLRB was required 
. take a secret ballot to determine whether or not the employees “will permit 
ny such interruption of war production.” While this act was in effect 2,168 
nolls were taken by the Government; 2,923,655 workers were eligible to vote 
these polls. Of this number only 332,864 voted against striking ; 1,593,937 
voted to strike. 

The uselessness of this provision was so apparent that the Appropriation Act 
of the NLRB for 1945 prohibited the expenditure of funds for strike-vote purposes 

nite of the fact that the law itself was still operative. 

{nother illustration is the experience under the union-shop authorization 
election provision of the Taft-Hartley Act. Here, too, there was a theory in 
somebody’s head that if only workers were given a chance to vote in secret they 
vould refuse to support their unions’ claim for a union shop. The result: Same 

in the Smith-Connally elections. In the period August 1947 to October 1951, 
he NLRB conducted 46,119 union-shop authorization polls. The union shop was 
authorized in 44,795 of these polls, or 97.1 percent. Put another way, more than 

million valid votes were cast, of which something more than 5 million were 

st for the union shop, or 91 percent (16th annual report of the NLRB, p. 301). 

We have still another test of the overwhelming support which unions enjoy 

ong their constituents. The national emergency disputes provision of the 
Taft-Hartley law provides for a “final offer’ ballot. Employees involved in a 
national emergency dispute are given their choice of accepting or rejecting the 

ast offer” of their employer. Every poll taken under this provision has re- 
sulted in support of the union’s position. 

hat there exists a barrier between union leaders and union members which 
can be tested by a Government-sponsored vote, exists only in the fantasies of 
those who do not like unions. It certainly does not exist in reality. 

C. We are against the strike vote provision because we think it will make re- 

ons between union and management worse rather than better. This feeling 
s shared by impartial authorities in the field of labor-management relations. 
Thus Cyrus Ching, former Director of the Federal Mediation and Conciliation 
s ice, said of “last offer” ballots of Taft-Hartley, that they “do nothing to 
promote the settlement of a dispute. To the contrary, they are a disrupting in- 

lence on collective bargaining and mediation.” (1948 Annual Report, Federal 
Mediation and Conciliation Service.) In a standard textbook on Government 

d collective bargaining Prof. Fred Witney says the strike vote election pro- 

lure “stands as a substantial threat to industrial peace. Strike vote elec- 

ns during World War II undoubtedly caused more strikes than would have oc- 
rred in their absence.” (Witney: Government and Collective Bargaining, 
Lippineott, p. 529.) 

Workers who vote to support their union and, as in Smith-Connally, seem to 
vote against the Government, do not do so because they want to be defiant. 
Rather, they see the issue as something else than that posed on the ballot. They 
see the issue as involving the survival of their union in the face of an external 

ttack. Anybody who has any sense at all about these things will recognize the 
iatural tendancy of a group to solidify itself in the face of what it considers to 
he an attack from the outside. 

Dr. George Taylor, from the wealth of his experience as an impartial third 

rty in labor-management disputes, has put it very well. 

“Some Congressmen apparently held the view that strikes in wartime could 
only possibly arise as a result of the machinations of union leaders. They rea- 
soned that if the employees could only express their real wishes in a secret ballot 
the threat of strikes would disappear. Conniving union leaders would be put in 
their proper place. 

“If the reasoning were correct, the risk of strikes could be eliminated in a 
simple way without any congressional action restricting the right to strike. The 
reasoning was not correct. Most workers truly wanted to avoid strikes in war- 
time. But they didn’t want to work at conditions that seemed to be grossly in- 
equitable, And, of course, the great majority of strikes that took place during 
the war were initiated by the employees themselves often over the strenuous 
opposition of their union leaders. The strike-vote procedure provided by the War 
Labor Disputes Act served as a new device to use in the never-ending struggle of 
employees for better conditions of employment” (Taylor: Government Regula- 
tions of Industrial Relations, Prentice-Hall, pp. 167, 168). 


In short, the effect of this provision will be to impede amicable industrial re- 
lations. 
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D. We object most strenuously to the strike vote provision because it places 
in effect a stamp of illegitimacy on the right to strike. This stamp is completely 
at odds with the published position of the administration on the right to strike 
and the facts of life in a democracy. Time and time again, during the cam- 
paign, President Eisenhower talked about preserving the right to strike. 

It is a distressing fact about the rise of dictatorships the world over, that the 
first thing that a dictatorship does is to outlaw or place impediments in the way 
of striking. This was true of the Nazis. It is true of Soviet Russia and its 
satellites. 

We want to frankly confess our concern at the growing tendency manifest in 
this proposal to curb the right to strike in our free country. 

The fundamental antistrike and antiunion bias of the proposed legislation is 
most illuminatingly revealed in the provision that the strike vote is to be taken 
after the strike has begun. Thus its purpose nakedly is not to prevent strikes, 
but to break them. 

The strike-breaking nature of this vote is further plainly disclosed by the pro- 
vision that the strike must stop unless a majority of the eligible voters vote for 
it. We all know how difficult it is to secure a full exercise of the franchise in 
this country even on such vitally important matters as presidential elections, 
Further, one would suppose that if a worker who is out on strike, and who has 
the opportunity to vote against continuing the strike, does not bother to vote 
at all, it means that he favors continuing the strike. Just the reverse conclusion 
would be drawn under the Smith biil from a failure to vote, however. On this as- 
sumption that a failure to vote reflects dissatisfaction with the status quo, im- 
cumbent Senators seeking re-election who fail to secure a majority of the total 
eligible vote should resign. Yet I question that they will. 

E. The espousal of a strike vote is a curious position for an Administration 
to take which says it is committed to reducing Government intervention in 
disputes between unions and management. This is perhaps the most pernicious 
form of Government intervention because it is clearly putting the weight of 
Government against the strike and against the union. And conversely, we 
have a situation then in which Government becomes an ally of the employer 
in breaking a strike. 

F. Finally, the proposal that the Labor Board conduct strikebreaking votes 
in each strike would consume much of the time of Board personnel as well as 
require a greatly increased budget and would undoubtedly further retard its 
handling of both unfair labor practice and representation cases. 

Let me, then, summarize my objections to the strike vote provision: 

(1) The provision operates on the erroneous theory that unions are bad per se, 
and that they need to be subjected to constant harassment to keep them in line. 

(2) It operates on the erroneous assumption that the workers will repudiate 
their leaders if they are given a chance. 

(3) It operates on the misguided notion that the provision will reduce strikes. 

(4) The provision puts government into the labor-management dispute as a 
strikebreaker on the side of management. 

(5) It is futile and costly. 

If all of these reasons were incorporated in one conclusion, it would be that 
we object to this provision because it seeks to abridge the right to strike and 
thereby to impair one of our fundamental freedoms. 


7. Union busting 

One of President Eisenhower's flat commitments during the campaign was to 
rid Taft-Hartley of its provision prohibiting economic strikers from voting in 
a Board election. The President said of this provision, “I know the law might 
be used to break unions. That must be changed. America wants no law licens- 
ing union busting. Neither do I.” In his message President Eisenhower again 
declares that he wants “to make it impossible for an employer to use this pro- 
vision to destroy a union of his employees * * *.” 

But the concrete recommendation in the message, and its implementation in 
the Smith bill (sec. (g)) falls far short of eliminating the union breaking 
potential from this Taft-Hartley provision. The message and the bill merely 
provide that during a lawful strike a petition by a rival labor organization for 
an election shall not be entertained for 4 months after the commencement 
of the strike or an employer election petition for 12 months. Since an employer 
who wishes to break a union never hesitates to employ a “rival union’—usually 
an “independent union”—to serve his designs, this provision would mean for 
practical purposes that an employer must wait 4 months to break a union. 
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After 4 months the employer can secure an election. The strikers would, as 
now, be ineligible to vote and the strikebreakers would, as now, be entitled to 
yote. When the vote is held and the “independent union” of strikebreakers 
certified, the legal strike of the bona fide union is converted into an illegal 
strike and therefore quickly broken. 

This proposal of the President and of Senator Smith would not outlaw union 
busting, but merely slow it down. 

The indefensible union busting Taft-Hartley provision that economic strikers 
may not vote in Labor Board elections should be eliminated. Senator Taft 
himself proposed this in 1949 and again in 1953. 

The Smith proposal contains one limitation, not found in the Presidential 
message, which appears to make the concession the bill offers even more illusory 
than appears on the face. This is a provision that the union-busting election 
must be postponed only if recognition “‘was not an issue when the strike began”. 
This loophole can mean that if an employer wants to ask for a union-busting 
election right away, he presumably can withdraw recognition, or raise a question 
about recognition before the strike gets underway. It is always open to an 
employer to withdraw recognition, or question the union’s majority, except in 
the rare case where the union has a certification less than a year old. Such 
certifications will almost never be outstanding where the union has had a con- 
tract with an employer, since such contracts normally run for at least a year. 

I fear that under this provision as now drafted an employer can get a union- 
busting election immediately by the device of simply questioning a union’s ma- 
jority. This would be wholly indefensible. I put it to you, further, that the 
enactment of a fair and just labor-relations law is not promoted by provisions 
of this kind which can be very evil in practice and which can only be detected 
by an expert analysis. This provision and others of a like character in this bill 
are reminiscent of Mr. Hartley’s comment on Taft-Hartley that “there is more to 
this bill than meets the eye.” 


8. Union reports 

President Eisenhower in his message said: 

“The provisions of the act which require reports from unions concerning their 
organization and finances should be simplified so as to eliminate duplication in 
the information required by such reports.” 

I do not find anything in the Smith bill relating in any way to the simplification 
of union financial reports, but it does propose (sec. (i)) a very minor revision 
in the filing requirements with regard to union constitutions and bylaws. 

Taft-Hartley now requires that a union file with the Secretary of Labor both 
a copy of its constitution and bylaws, and a statement of what particular 
provisions in the constitution and bylaws cover particular subjects. Senator 
Smith now proposes to eliminate this latter requirement. 

The Taft-Hartley requirement is a foolish one, and we agree that it should 
be eliminated. However, since the constitution, bylaws, and explanation need 
be filed only once, or when amendments are made, rather than annually, not 
much elimination of redtape is involved in this proposal. 


9. Non-Communist affidavits 

The President’s message proposes and the Smith bill (sec. (j)) provides that 
hereafter employers must file non-Communist affidavits. 

The past 6% years have demonstrated that no useful purpose is served by 
requiring non-Communist affidavits. Virtually all the witnesses who testified 
on this subject before this committee last year were agreed on that. Communists 
are perfectly ready to go through a formal resignation from the Communist 
Party for the purpose of signing the affidavit, or perhaps even to sign without 
resigning if they can get away with it. 

Not only does the affidavit thus serve no purpose: it actually enables Com- 
munists to claim that they have a clean bill of health from the Government, 
and thus helps rather than hinders them. 

The proposal that employers file non-Communist affidavits also serves no 
purpose, 

There is no reason to think that Communists have been able to infiltrate into 
management, 

It is true that a few employers, including some very large ones, have not 
seemed to be uncomfortable with Communist-led unions in their plants. But, 
in my opinion, these employers have tolerated this situation, not berause 
they or their officers are Communists, but because Communist-led uniony have 
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been weaker and less militant than their rival anti-Communist unions. These 
corporations have simply preferred to deal with a weak union instead of a 
strong one. 

I think these corporations are shortsighted and lacking in a public sense of 
responsibility, but I do not think they are Communist-led. Neither do I think that 
making their officers sign a non-Communist affidavit will help the situation in the 
least. 

it may actually worsen the situation if it leads to further delays in the already 
dilatory Board procedures. 

In my last appearance before this committee I pointed out that the minimum 
requirement for revision of these sections of Taft-Hartley was alteration to 
ameliorate the effects of inadvertent or unavoidable noncompliance. Surely 
everyone would agree that the penalties imposed by the Board under those 
sections should be imposed only on those who deliberately refuse to comply. 

The chief impact of the non-Communist affidavit provision of section 9 (h) 
has not been upon Communist-led unions, whose officers have in form resigned 
from the Communist Party in order to sign the aflidavits, but upon other unions 
who are unavoidably or inadvertently out of compliance from time to time. 
As the Labor Board recently advised the Supreme Court in a case involving 
the effects of noncompliance: “Election of new officers, other shifts of official 
personnel, changes in organizational structure, difficulties and delays in auditing 
statement, or in obtaining information with respect to the many details which 
section 9 (f) and (g) require, may make compliance at any given moment, 
or continuous compliance, a most difficult and sometimes an impossible task” 
(Government brief, p. 48, V. L. R. B. v. Dant, No. 97, October Term, 1952). 

Statistics compiled by the Board show that at any given time an exceedingly 
large percentage of the local unions which have sought to comply are in fact 
out of compliance. Thus, as of January 31, 1952, the number of local unions 
which were in compliance was 9,220, while the number which had lapsed from 
compliance was 13,825. 

Hence the penalties of 9 (h) have not been visited upon Communist-led unions, 
but upon unions whose officers died or were replaced, or which for some other 
chance reason have fallen out of compliance. The impact of sections (f) and 
(g) has been similarly fortuitous. 

These results were, of course, not intended by the Congress, and there should 
be no objection to revising these three subsections so that unions will not be 
penalized for chance noncompliance, but only if they deliberately decline to 
comply after notice and an opportunity to do so. 

I therefore proposed in my testimony last year that sections 9 (f) and (g) 
be revised to permit representation proceedings to proceed up to the point of 
certification and unfair labor practice cases up to the point of court enforcement 
before any sanction for noncompliance is applied. I further proposed that a 
new section 9 (i) be added to provide that the Board may grant extensions of 
time for compliance and that no certification or order shall be set aside for 
noncompliance unless the organization, after notice of noncompliance and a 
reasonable time to comply, fails to do so. 


10. Injunctions 


The Taft-Hartley Act makes it mandatory upon the Board to seek an injunc- 
tion in every unfair labor practice case involving a secondary boycott. This is 
one of Taft-Hartley’s numerous and flagrantly unfair antiunion provisions: 
there is no comparable requirement that the Board must ever seek an injunction 
against an employer, whatever he does. 

The Presidential message recommends and the Smith bill (sees. (k), (1), (m), 
(t)) provides that in the secondary boycott cases the application for an injunc- 
tion be made discretionary with the Board, as in other unfair labor practice 
cases, rather than mandatory. 

We are in favor of that but we wish to point out, however, that this proposal 
stops a long way short of eliminating the labor injunction from the Taft-Hartley 
Act, or of curtailing it to the sphere to which the Norris-LaGuardia Act as- 
signed it. 

During the campaign, President Eisenhower was against labor injunctions. 
He boasted that it was a Republican administration that had produced the Nor- 
ris-LaGuardia Act. He said injunctions “will not settle the underlying funda- 
mental problems which cause strikes.” 

The President says it again in this message: “where a collective bargaining 
relationship exists, the issuance of an injunction often has the effect of making 
settlement of the dispute which led to the injunction more difficult.” 
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Yet, the President would leave in Taft-Hartley all of the types of injunctions 
now permitted by that statute with only one slight modification, that is the 
changing of the mandatory injunction in boycott cases to a discretionary one. 

The Smith bill does not even end the unfair and one-sided preferential handling 
of secondary boycott cases. Thus it provides that whenever an employer charges 
a secondary boycott “the preliminary investigation of such charge shall be made 
forthwith and given priority over all other cases except” other secondary 
boycott charges. 

| am frankly at a loss as to why employer secondary boycott charges should 
be given priority of handling over all union charges of whatever kind. Why 

ould such charges have priority, for example, over union charges that an 
employer has fired his employees for joining a union? Is a secondary boycott 
regarded as more heinous than anything an employer can conceivably ever do? 
That seems hardly likely. 

Is the employer’s need for immediate relief in such cases greater than the 
need for the union or an employee ever is? Quite the reverse. If any system of 
priorities is to be established, I should think first priority should go to a worker 
who has been fired. A minimum standard of fairness and justice is, however, 
that there be no priorities and that the Board be left free in its administration 
of the act to process cases as it deems best. 

Incidentally, I do not find in the Presidential message any suggestion that 
secondary boycott cases must be given preferential handling by the Board. 

The Presidential message and the Smith bill (sec. (1)) contain one further 
proposal relating to injunctions, though only collaterally. This proposal is that 
when an injunction has been granted by a district court in a labor dispute be- 
tween an employer and a union having a collective bargaining relationship, the 
Director of the Federal Mediation and Conciliation Service must, after the is- 
suance of the injunction, immediately “appoint a Board composed of citizens of 
the locality in which the dispute exists, to meet with the parties to such disputes 
and seek a settlement thereof.” 

This is a curious proposal. In these situations the Federal Mediation and Con- 
ciliation Service will presumably have been in the picure for some time. It 
can be invited in by either party or can go in on its own motion. 

Presumably its trained commissioners have done their best to avert a strike. 
Presumably they are still working to settle it. Yet at this point a special local 
board is to be called in to try its hand at settlement. 

Conciliation and mediation can accomplish much in labor disputes. How much 
is accomplished depends, however, on the skill of the mediators, not on their 
number or location. To require duplicating and overlapping mediation, with the 
use of untrained and unskilled mediators, would hamper mediation and not 
help it. 

In one of his campaign speeches, President Eisenhower called for “serious, 
dedicated mediation.” We doubt whether such mediation can be obtained from 
inexperienced amateurs, however well intentioned. 

In the same speech, President Eisenhower unwarrantedly criticized the Federal 
Mediation and Conciliation Service for standing aside “until disputes have 
reached the boiling point.” Yet this proposal would not bring in the amateur 
mediators until the disputes had boiled over, into both a strike and an injunction. 
11. State “emergencies” 

I now want to refer to a provision of the Smith bill, which, like the strike-vote 
provision, would make Taft-Hartley worse than it is. 

I refer to section (n) of the Smith bill which would amend the Taft-Hartley 
Act to provide that nothing in that act “shall be construed to nullify the power 
of any State or Territory to protect the health or safety of the people of such 
State or Territory during emergencies resulting from labor disputes.” 

I want to make it plain that what is really involved here is whether or not 
compulsory arbitration should be imposed on a large segment of American 
industry as a substitute for collective bargaining in the resolution of labor 
disputes. 

This provision sounds as if its purpose were to enable the States to exercise 
their traditional and legitimate police powers to protect persons or private 
property from violence. However, when we examine the present state of the 
Supreme Court decisions on this subject, we discover that the States possess 
this power now, so that that cannot be the purpose of this proposal. 

Its effect, however, is to legalize State laws which, under the guise of dealing 
with local emergencies, prohibit strikes and provide for compulsory arbitration 
of labor disputes. 
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That it has the latter effect and not the former purposes, I can make clear, 
I think, by a brief review of the Supreme Court decisions limiting the scope of 
State power over labor relations under the Taft-Hartley Act as it now stands, 

First, the Supreme Court decisions make it clear that the Federal regulation 
of labor relations throughout the Taft-Hartley Act does not prohibit the States 
from subjecting violence in all labor disputes to State police control. Protection 
of the public from violence, trespass on private property, and other similar viola- 
tions of traditional police regulations have always been regarded as reserved to 
the States, whether they occur in connection with labor disputes or elsewhere 
(Fansteel Metallurgical Corp. v. NLRB (306 U. 8S. 240), Allen Bradley Local y, 
Wisconsin Employment Relations Board (315 U. 8. 740)). 

Secondly, the Supreme Court decisions now make it equally clear that, as to 
businesses affecting interstate commerce, the States cannot enforce their own 
labor relations policies as such, that field having been occupied by the Taft- 
Hartley Act and, therefore, reserved to the Federal Government by the Con- 
stitution. 

These decisions simply apply the express provision of the United States Con- 
stitution, found in article VI of the Constitution. This provision reads, in its 
entirety, as follows: 

“This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every state shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

This provision that the laws of the United States shall be the supreme law of 
the land operates to exclude State legislation from the field covered by the Taft- 
Hartley Act, and that is so whether the State legislation is inconsistent with the 
Taft-Hartley Act or whether it parallels it. 

Thus, in UAW-CIO y. O’Brien (339 U. 8. 454), the union conducted a peaceful 
strike for higher wages in a single bargaining unit consisting of plants of the 
Chrysler Corp. located in Michigan, California, and Indiana. The Supreme 
Court held that Michigan could not prosecute the union for conducting this strike 
without complying with special limitations imposed by the State, since the strike 
was protected concerted activity under the terms of the Federal statute. 

On the other hand, in Garner v. Teamsters, Chauffeurs, and Helpers Local 
Union No. 776 (A. F. L.), et al., No. 56, October Term, 1953, decided December 14, 
1953, the Supreme Court recently held that Pennsylvania law regulating peace- 
ful picketing for unlawful purposes, which was virtually identical with the 
Federal law, could not apply to businesses coming under the Federal act, since 
the Federal statute had, pursuant to constitutional legislation, fully occupied 
the field. 

Another important constitutional case in this field and one which the Smith 
bill seeks specifically to overrule is Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America v. Wisconsin Employment Re- 
lations Board (340 U. 8. 883). That case involved the constitutionality of a 
Wisconsin statute which made it a misdemeanor for public utility employees to 
engage in a strike, and provided for compulsory arbitration of labor disputes in 
this field. The Supreme Court held that the State law was unconstitutional 
under the supremacy of the Federal Constitution clause which I have quoted 
above, because of the conflict of the Federal law and the National Labor Re- 
lations Act. 

It said that by the national act, safeguarding the right of employees to strike, 
Congress occupied this field and closed it to State regulation, and that any 
concurrent State regulation of peaceful strikes for higher wages is invalid. 
Note that the Court said peaceful strikes. In this case as in others it was care- 
ful to preserve the State’s traditional police powers. 

The reason, of course, that the States remain free under the Supreme Court 
decisions to exercise their traditional legitimate police powers to protect persons 
or private property from violence is that the Federal act has not undertaken to 
occupy this field. 

The line, and it is quite a clear one under the Supreme Court decisions, is 
that the States may exercise traditional police powers applicable to all persons, 
but may not, as to businesses affecting commerce, establish separate regulations 
embodying the States’ conception of what consttiutes proper or improper labor 
relations practices. 

The former field under the decisions is properly left to the States and to the 
States alone, and the latter field to the Federal Government. I believe that this 
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line which the Supreme Court decisions have drawn is a sound one, not only 
as a matter of constitutional doctrine but as to what the division of responsi- 
bility between the States and the Federal Government should be. In the absence 
of such a line, a single labor dispute could be subject to two laws, one forbidding 
it and the other protecting it and the result would be chaos. 

The Smith amendment is worded as if its purpose were simply to preserve the 
police powers of the State. However, it is clear that that is not its effect. It is 
clear because the States have those powers now; no Supreme Court decision has 
impaired them in the slightest. It is also clear because of the history of this 
proposal: it was first made by Senator Wiley shortly after the decision in the 
Amalgamated case, and its express purpose was to overrule this decision and re- 
validate Wisconsin’s compulsory arbitration law. 

What is thus at stake in this proposal is whether the Congress should abandon 
uniform Federal rules for handling labor disputes in favor of letting each of 
the States adopt their own methods of dealing with what they consider to be 
local emergencies resulting from strikes. 

The Taft-Hartley Act already, in a single field, makes a comparable abdication 
of power to the States. That abdication is found in section 14 (b), which per- 
mits the States to pass antiunion security laws, and with which I have already 
dealt at some length. 

Parenthetically, perhaps I should explain that while the Constitution clearly 
establishes the supremacy of Federal rule, the Supreme Court has held that the 
Congress can waive this supremacy if it wishes todo so. It can, if it wishes, even 
abandon the uniform regulation of interstate commerce which the Constitution 
contemplates and which was one of the main reasons for its adoption, in favor 
of separate and inconsistent regulations by each of the 48 States. Our position 
s that Congress should not do that. 

I have touched upon this question already in my discussion of State antiunion 
laws. We believe most strongly that the States, as a matter of general prim 
ciple, should be kept entirely out of this field of regulation of labor relations 
n businesses affecting commerce since interstate commerce is properly the do- 
main of the Federal Government. I don’t, however, intend to review that entire 
question here, but will touch only upon certain considerations particularly ap- 
plicable to this Smith bill proposal. 

Let us look, then, at just what kind of State laws this proposal is meant to 
legalize. It is meant to validate State laws, not only in industries commonly 
known as public utilities, but also in any industry wherein the State finds 
that an emergency results from a strike. 

Typically compulsory arbitration is substituted by these State laws for the 
right to strike, and some substitute device, which can only mean Government 
regimentation, is of course necessary if the right to strike is forbidden. 

Thus what this bill would do is clear the way for the States to curtail the 
right to strike and substitute compulsory arbitration in a wide range of dis- 
putes. I say a “wide range of disputes” because there is little doubt from past 
experience that hysterical State and local authorities will view all sorts of 
labor disputes as creating an emergency. 

Under the Wisconsin law the State authorities once declared that a strike 
of bookkeepers in a telephone company created a State of emergency (Wisconsin 
Telephone Clerical Union and Wisconsin Telephone Co., Wisconsin Employment 
Relations Board Case No. 2273 PU-9 (1949)); see Wisconsin Telephone Co. v. 
Wisconsin Employment Relations Board, 253 Wis. 584, 34 N. W. 2d 844 (1948)). 
More, I venture to say that any large-scale strike would, under the Smith bill 
invitation, be subject to diverse treatment in all the States in which its impact 
is felt. 

Thus the issue, as I see it, is whether the Federal Government should abdicate 
its power in this field in favor of inviting the States to prohibit the right to 
strike and substitute compulsory arbitration. 

Now this is an issue on which President Eisenhower as a candidate repeatedly 
declared his views. I have already quoted to you his declarations that the 
right to strike must be preserved as essential to a free society. In addition 
he repeatedly and strongly denounced compulsory arbitration. Compulsory ar- 
bitration, he said, was inconsistent with a free society. He pledged that he, 
as President, would stand fastly opposed to it and he denounced both his pre- 
decessor as President and his Democratic opponent for what he claimed to be 
their friendly attitude toward compulsory arbitration. I say “claimed to be” 
for the record is clear that both President Truman and Government Stevenson, 
like President Eisenhower, stand opposed to compulsory arbitration. 
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It is thus most strange now to find the President, by this proposal, in effect, 
favoring curtailment of the right to strike and substituting compulsory arbi- 
tration. 

No one who honestly opposes Government regimentation and compulsory ar- 
bitration could favor this extraordinary proposal that the Federal Government 
abdicate its functions. 

It would be shocking to me to believe that responsible management, dedicated 
us is the labor movement to a free economy, could support this proposal. 

I should like to note one additional thing about this proposal for the balkani- 
zation of our economy. The proposal is not simply to turn the whole area of 
regulation over to the States, but rather to let the States impose additional 
antiunion regulations on top of the Federal ones. The restrictions placed on 
unions by Taft-Hartley would remain. The States would be invited to add new 
ones, 

At present, each strike must run the gantlet both of the regulatory provisions 
of title | of the Taft-Hartley Act and of the national emergency provisions of 
title II. There is no proposal to remove these restrictions in favor of State 
control. State control is proposed in addition to these provisions. 

We fear the next step in this process, which can only be antiunion in effect, 
is plainly forecast in the President’s message. 

The President states that he has under study and will propose legislation 
which necessarily will overrule a recent decision of the Supreme Court pre- 
venting State and local governments from usurping the authority of the Federal 
Government in the field of labor-management disputes affecting interstate 
commerce. 

This will intensify the drive for State antilabor laws. Instead of uniform 
and even-handed justice in the field of labor-management relations in interstate 
commerce, there would be 52 brands of restrictions—one for each State, Ter- 
ritory, and the District of Columbia—all of them superimposed upon the re- 
strictions contained in the Taft-Hartley Act. 


12. National emergency disputes 


In my testimony last year before this committee, I pointed out that the Taft- 
Hartley method of handling national emergency disputes tested by experience 
is a failure. 

Experience since 1947 and prior has demonstrated that there are four basic 
requirements in a sound national emergency disputes procedure—flexibility, 
unpredictability, infrequency of use, and fair treatment. 

The national emergency disputes procedure of the Taft-Hartley law does not 
meet these requirements. 

Its principal reliance is on the one-sided, discriminatory, and unfair antilabor 
injunction. 

The injunction is unfair because it automatically resolves the issues in dispute 
against the union calling the strike. The underlying merits become irrelevant 
because, whatever they are, the union may not call a strike. 

I further pointed out last year that every national emergency dispute is 
different and that no contribution is made to voluntary settlement if the parties 
know in advance the timing of Government intervention and the precise form 
which it will take. 

Furthermore, it must always be recalled that genuine national emergency dis- 
putes of a kind to disrupt the economy, as distingushed from the present over- 
broad definition, are execeedingly rare. Mr. David Cole, the distinguished arbi- 
trator and former Director of the Federal Mediation and Conciliation Service, 
pointed out in a speech delivered last vear at the University of Notre Dame that 
“there has been no strike in the last dozen years which truly threatened the 
national welfare.” 

This is not an opinion solely held by him—this is an opinion concurred in by 
virtually every impartial expert in the field of industrial relations. 

From this total experience we express the belief that the best way to cope 
with genuine national emergency disputes is to continue to place responsibility 
on the parties themselves to settle their disputes, through collective bargaining, 
without blueprinting any general solution or a rigid timetable of procedures 
to be taken by the Government in the event collective bargaining fails. 

It is of course obvious that if the parties do fail to conclude agreements and 
if a real crisis threatens, Congress is or can be made available to act to find a 
remedy designed to meet the particular circumstances of each emergency 
situation. 
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The Presdent’s message and the Smith bill (sees. (0), (p), and (q)) do not 
face up to the total problem of dealing with national emergency disptues in a 

ir and effective manner. 

Under the bill’s proposal, another step in the sequence would be added to the 

eady rigid sequence of governmental intervention in such disputes. After the 

nloyees ballot on the last offer of the employer, which is now provided and 

hich has been declared both by Congress and Federal mediators to be futile, 
bill directs that the Board of Inquiry shall thereupon make recommendations 
the settlement of the dispute. 

Whatever virtue there sometimes may be in such Board settlements recom- 
mendations is entirely lost by the ill-conceived procedures provided in this bill 
‘or strikes in general and for national emergency strikes in particular when 

ded to the present requirements of the Taft-Hartley Act, none of which is 

iminated by Senator Smith’s proposal. 

Let me illustrate the steps of Governmental intervention which would occur 
ina national emergency dispute under the Taft-Hartley Act as supplemented by 
Senator Smith’s bill. 

1. The union serves a 60-day notice on the company, as required by section 
8 (d) (1). This is in addition to any notice the union has already served under 
the terms of the collective-bargaining agreement. 

2 The union serves a 30-day notice on the Federal Mediation and Conciliation 

rvice as required by section 8 (d) (3). 

The union serves a 30-day notice on the State mediation agency, as required 
by section 8 (d) (8). 

t. Under section 203 of Taft-Hartley, the Federal Mediation and Conciliation 
Service will use its best efforts to mediate the dispute. 

The President finds, under section 206, that the strike will imperil the 
national health or safety and appoints a Board of Inquiry. 

6. The Board of Inquiry makes a report, which cannot include recommenda- 

ms, 

7. The Attorney General, under section 208, petitions a Federal district court 
to enjoin the strike for 80 days and the district court issues the injunction. 

8. At the end of 60 days (changed to 40 days by the Smith bill), the President 
reconvenes the Board of Inquiry, which reports the current position of the parties 
ind the company’s last offer. 

9. After 60 days (changed to 40 days by the Smith bill), the NLRB conducts 
a secret ballot on whether the employees wish to accept the final offer of settle 
ment made by their employer. The Board certifies the results of this ballot to 
the Attorney General. No consequences flow from this ballot, whichever way it 
FOeS., 

10. Under section 209 (c) of the act as amended by the Smith bill, the Presi- 
dent reconvenes his Board of Inquiry. This time it makes recommendations for 
the settlement of the dispute. 

11. At the expiration of 80 days from its issuance, the injunction is dissolved. 

12. The President, under section 210, submits to the Congress a full report of 
the proceedings, together with any recommendations he may have for appropriate 
action. 

13. Employees are now free to strike. 

14. They notify the NLRB of the commencement of the strike, as required by 
section 8 (f) of the act as amended by the Smith bill. 

15. The NLRB directs the taking of a secret ballot among the employees on 
the question of whether they wish to continue the strike. 

All of these steps would be required by the Taft-Hartley Act, as amended by 
the Smith bill, in every national-emergency dispute. If the strike took place 
before the President moved under the national-emergency provisions, the Board’s 
strike-vote ballot under section 8 (f) would take place at an earlier stage, but 
the total number of steps would be the same. 

These steps are in addition to any activities in which a State mediation serv- 
ice—or a number of State mediation services—may engage or to any steps the 
States might take under section 14 (c) of the Taft-Hartley Act as amended by 
the Smith bill pursuant to the authorization to the States to handle emergencies 
resulting from labor disputes. 

The State steps, by the way, may conceivably be entirely at variance with the 
entire Federal procedure. The Federal procedure under the Smith bill specifi- 
cally states that the recommendations of the Board shall not be binding on the 
parties. The State, on the other hand, may adopt a compulsory-arbitration 
solution. 
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The above steps are the minimum steps by the Federal Government in a 
national-emergency dispute. In addition, in some cases it will be open to the 
NLRB to seek a temporary injunction under section 10 (j) of the act, either 
before or after the national-emergency injunction is obtained. (It will be 
recalled that in the 1950 coal disputes such an injunction was obtained.) If 
the Board secures such an injunction, it will then be necessary, under section 
10 (j) as amended by the Smith bill, for the Director of the Federal Mediation 
and Conciliation Service to appoint a board of local citizens to meet with the 
parties and seek a settlement of the dispute. 

For an administration committed against the heavy hand of Government in 
labor disputes, the present proposal leads most peculiarly to the following con- 
sequences: Government factfinding with recommendations; Government fact- 
finding without recommendations ; Government compulsory arbitration ; Govern- 
ment mediation by the Federal service; Government mediation by the State 
service ; Government mediation by local citizens ; a Government injunction before 
the strike; a Government injunction during the strike; a Government last-offer 
ballot before the strike; and a Government strike ballot during the strike. These 
forms of governmental intervention are not alternative but cumulative. 

It should be obvious that this is not a rational way to handle national-emer- 
gency disputes. It is a crazy quilt woven out of inexperience with labor-manage- 
ment relations. 

18. Checkoff 

The checkoff proposal in the President’s message and in the Smith bill (sec. 
(s)) has been interpreted by administration spokesmen to the press as a conces- 
sion to labor. In fact, however, this proposal would change the present checkoff 
in a manner that would adversely affect labor. 

Under the present law, checkoff arrangements satisfactory to workers, manage- 
ment, and the unions have been worked out. 

The law permits an employee to authorize a checkoff of his dues by an 
assignment for a year, which automatically renews itself from year to year 
therafter, unless revoked during stated annual periods. This has worked out 
very well in practice, and, significantly, in all of the lengthy hearings last year 
no responsible representative of management or labor advocated any change 
in the present provision or practice. 

Yet the message and the bill now would change the checkoff provisions to 
require it to be revocable at will. Thus, stable practices, already well established 
and operating satisfactorily, would be disrupted by the present proposal for no 
apparent reason. 


CONCLUSION 


In the beginning of this statement I outlined the basic principles which should 
govern in the field of labor relations. I stated that in my opinion there should 
be no disagreement about these principles. In fact the quotations from President 
Lisenhower’s campaign speeches would indicate that the President agrees 
with them. 

These principles are: that workers have the right to join unions of their 
own choosing; that they should be protected and encouraged in the exercise of 
that right; that if the majority of the workers do join a union, the employer 
should be required to bargain collectively with that union as to wages, hours, 
and working conditions; that in this collective bargaining the employer and the 
union shou'd be left free to work out their own terms of agreement; that the 
employer and the union—not the Government—should write the collective bar- 
gaining contract; and that, while no one likes strikes, the right to strike is funda- 
mental to collective bargaining and to the preservation of a free society. 

The basic failure of Taft-Hartley and the basic failure of the President’s pro- 
posals is that violence is done to these principles. 

Government intervention in labor disputes is made more heavy handed. 

Freedom of collective bargaining is further restricted. 

The exercise of right to join unions is discouraged rather than protected and 
encouraged. 

The right to strike is further limited and curtailed. 

The law establishing our national labor relations policy, which should be 
uniform, simple, and understandable if it is to be workable, is made more com- 
plex, complicated, and obscure. 

These amendments do not reflect a genuine belief in these principles with 
which agreement has been so often expressed. Because of its violence to these 
principles, we do not like Taft-Hartley. We like this bill even less. 
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I want to thank the committee for giving me this opportunity to further 
amplify the CIO’s views on this important subject. 

Mr. Gorpperc. In the interest of time, however, I am not going to 
read the statement, but I am going to highlight some of the provisions. 
[ would like to say what I hope to do here today. I hope to point up 
some things that I think are of tremendous interest and consequence, 
and which I think have been overlooked in these proceedings. I hope 
to point out to this committee, because I am sure the committee is de- 
sirous of protecting the public interest, some of the consequences of 
the legislation which I believe would flow from the adoption of the 
administration’s bill, consequences which I do not think were con- 
templated either by management or by labor or by the draftsmen of 
the bill. 

I hope very much that as a result of this discussion we are going to 
have here today, whatever may be done with the bill, that the things 
I am going to talk about will not be overlooked in drafting whatever 
may come out. 

So much attention has been focused upon the strike vote provision 
of the bill, which of course is understandable since that was quite a 
new proposal, that many other features have been overlooked. I, of 
course, associate myself with what President Reuther said about the 
strike vote provision of the bill. Later I am going to talk a little bit 
about one aspect of that matter. I am going to wait until Senator 
Purtell is here, if he comes, since I want to talk about a statistical 
analysis that he made. I have some further information that I think 
will interest him on that point. 

But there are other aspects of this bill other than the strike vote 
provision which I think are more serious, because, while the strike 
vote provision is serious in that it represents another tendency toward 
undue governmental intervention in labor disputes, which I think is 
the key thing—because we are not fearful of the outcome of strike 
votes—there are other provisions which I think can lead to chaos and 
difficulties in the administration of the National Labor Relations 
nolicy. 

I would like to highlight those since they have not been highlighted 
enough, in my opinion, in these hearings. 

First I would like to turn, therefore, to the provision in the bill 
which is discussed on page 23 of my statement. This deals with the 
problem of State emergencies. It seems to be a fairly innocuous pro- 
vision. The provision of the bill to which I would make reference is 
section (n) of the administration bill, which Senator Smith, as the 
chairman of this committee, properly sponsors, which would amend 
the Taft-Hartley Act, to provide that nothing in that act, and I quote: 
shall be construed to nullify the power of any State or Territory to protect the 
health or safety of the people of such State or Territory during emergencies re- 
sulting from labor disputes. 

Now, Mr. Chairman, and gentlemen, I say that is a very dangerous 
provision. I want to demonstrate why I think it is bad and why I 
think it is dangerous, and why I am frankly shocked that the repre- 
sentatives of management, who have thus far appeared before you 
(the general counsel of the chamber appeared, and I have read the 
statement of the NAM) have not told you, in no uncertain terms, 
that they cannot approve this provision. I would have assumed that 
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they would have said that to you just as I am going to say it to you, 
and I will tell you why. . 

The effect of adopting this provision would be to overrule a Su- 
preme Court decision which said that a provision in a State law 
which outlawed the right to strike and imposed compulsory arbitra- 
tion in a State emergency dispute is contrary to the Federal law, and 
therefore under article VI of the Constitution, the Federal supremacy 
clause, is unconstitutional. 

Now, Mr. Chairman and gentlemen, the representative of the cham- 
ber of commerce who appeared here objected strenuously to a pro- 
vision in the administration bill which authorizes the board of inquiry 
established under the Federal law to make recommendations for the 
settlement of a labor dispute, recommendations which are not binding 
upon the parties. His objection to that provision, which merely calls 
for a board to make recommendations which are not binding, was that 
it represented a trend toward compulsory arbitration. And yet that 
gentleman is perfectly willing to support a provision in this bill which, 
if left in this bill, will automatically validate provisiens in the laws of 
many States which impose compulsory arbitration. 

I want to make that very clear, because I think we ought to deal with 
that problem and deal with it directly, and avoid any misunderstand- 
ing. If this provision is left in the bill, the Wisconsin law and the 
New Jersey law, and the laws of other States will be revalidated. 
Under those laws, in disputes which are regarded by the States to be 
emergency disputes, compulsory arbitration will be sanctioned and the 
right to strike will be invalidated. 

The Cuamman. Does that mean, Mr. Goldberg, that you think we 
should have a Federal law definitely forbiding compulsory arbitration 
under all circumstances, irrespective of any situation that might arise 
in the State? 

Mr. Gotpserc. I think that when Taft-Hartley was adopted, Sena- 
tor Smith, that is exactly what was done. The thing that won this 
case in the Supreme Court in my opinion above all other things—and 
I speak with a little authority because I argued the Wisconsin Utility 
Case in the Supreme Court—was the fact that Senator Taft, who led 
the Taft-Hartley bill on the floor of the Senate, said that as a matter of 
labor policy it was better to have collective bargaining, including the 
right to strike, in these types of disputes rather than to have compul- 
sory arbitration, because the evils and dangers of imposing compul- 
sory arbitration were greater than the evils and dangers that were 
involved in permitting the right to strike in this particular type of 
situation. 

The CHatrman. How then would Governor Driscoll have dealt 
with the situation in New Jer ree where there was a public utility 
tie-up and the people of Trenton, N. J., were threatened in midwinter 
with all kinds of hardships because there was nothing in the Taft- 
Hartley law to protect them? You mean to say that the State would 
be without any remedy to protect the people in a case like that? 

Mr. Gotpperc. Not at all. 

The Cuarrman. What is your remedy ? 

Mr. Gotpserc. Before I answer that, I want to point out something 
I had wanted to point out before. This is not a matter of partisanship 
with me. It so happens that in New Jersey our people in the CIO 
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favored the State compulsory arbitration statute, and in one dispute 
the employer, if I remember, the telephone company, was against it, 
and argued in court that it was an unconstitutional abridgment of its 
freedom. 

What I am saying today will not be popular with our people in 
New Jersey. But I am concerned about the matter of principle in- 
volved, because it is not a question of whether it is popular with our 

cal people or unpopular with the management. That is why I said 
[ am surprised that industry does not come here and tell you what I 
im telling you. What we are worrying about is the trend that Presi- 
lent Eisenhower talked about in his campaign; that is, when you start 
a trend towards compulsory arbitration in this country, that trend 

vill sweep the country. Before we know it, we will have what all 
of the totalitarian countries have. They do not have any strikes or 
anything that will cause them inconvenience, they have government 
settlement of the dispute. That is what we are against. Iam against 

The CIO is against it. We are against it whether our local 
people like it or not. I will say from this forum to our people in 
New Jersey that they were wrong in that situation. They should 
have joined with the ¢ ‘ompany in opposing the provisions of that law. 

Now, Mr. Chairman, in answer to your question directly, the State 
has complete police power to handle any type of State emergency, 

nd we do not quarrel with that. Any government must protect itself 
from disaster. We never quarrel with that proposition, whether it 
snational or State. In the State of New Jersey they could have used 
all of the police power, which has never been impaired, and that was 
the next point I was going to make, and should not be impaired. I 
think this bill proceeds under the misguided notion that something 
has happened to deprive the States of their police power. Nothing 
has happened and can happen under our Constitution to deprive the 
States of their police power. The governor and the legislature—and 
the governor does not need the legislature—could have proceeded. He 
could have seized that industry. He could have operated that indus- 
try. He could have used the National Guard to protect that industry. 

The Crarrman. That is what he did under local law. He seized it 
and took it over, as I recall the case. 

Mr. Gotpprre. Yes. In the Wisconsin Utilities case, the Supreme 
Court never challenged that type of procedure. The Supreme Court 
challenged two things about the Wisconsin Utilities case—the pro- 
hibition against striking and the use of compulsory arbitration. These 
are the only two things. That is my understanding, and that is what 
I want to highlight today. 

The Supreme Court decision is misunderstood. The Supreme 
Court said : 

You cannot create in the field of labor relations a pattern for the settlement 
of State emergencies which is different from the pattern of settlement created 
by the Federal law. But there is reserved to the States every aspect of State 
police power. 

In New Jersey what was wrong with that law is that it did not 
purport to give the governor the power to cope with the State emer- 
gency; it created a pattern of compulsory arbitration and outlawing 
strikes as such, which the Congress of the United States under Senator 
Taft’s leadership said we did not want. Senator Taft never contem- 
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plated, I am sure, any more than I contemplate, that the governor of 
a sovereign State would have no right to protect the public interest 
in any emergency dispute. There is nothing in Taft-Hartley which 
prevents him from doing it. It does say to him, and it does say to the 
State, but you cannot impose compulsory arbitration as a way of 
doing it, because we do not believe in that as a matter of national labor 
relations policy. 

The Carman. Then are you suggesting that this might be 
amended with the proviso that nothing ‘herein contained, for example, 
would authorize compulsory arbitration. 

Mr. Go.ppera. I would say that would be better, but I do not think 
it is necessary to have any provision, because I think the States have 
ample authority now under the Supreme Court decisions and under 
the Constitution to protect the State against any emergency. If trans- 
portation breaks down in the State, they may run transportation. 
There is no quarrel about that. 

The CHarMan. - hen your answer seems to be seizure in all cases. 

Mr. Gotpperc. I do not say that I favor seizure. I do not like 
seizure. By the way, I must point out to you, and this is again a mat- 
ter of principle with us, that when things are seized and the employees 
become Government employees, we do not have the right to strike. We 
do not like that. But it is not a question of what we like or do not 
like. I have said very frankly, and very directly, that a Government 
must protect itself. I want to recall to the chairman, and I am sure 
the chairman is familiar with that, that when the great seizure case 
was argued in the Supreme Court of the United States, and I had 
the pleasure of participating in that argument, I was asked by Mr. 
Justice Douglas, “Do you approve of the Government’s action in 
seizing this industry ?” T said, “We have taken no position on the 
seizure because we know what the consequences of seizure are. That 
is not our problem.” I argued only the problem raised by the claim 
that the President was obliged to invoke the Taft-Hartley Act after 
we had already delayed our “strike. 

I will say as a citizen and representative of CIO that Government 
must always protect itself. I do not quarrel with that concept. We 
must not, particularly in a democracy, demonstrate that a democracy 
is impotent. A democracy is not impotent to do what a Government 
always has to do. What I say, Senator, is, and I want to make this 
very clear, because I think this is a problem, that when you vote this 
provision as it stands, you vote for compulsory arbitration. I think 
industry ought to associate themselves with me in that statement. I 
am sure the A. T. and T. would, if they are asked to come in here. 
They would have to, because they took that position in New Jersey, 
as you know. 

Now, I want to point out another thing about this provision. 

Senator Cooper. I want to ask one question, but I do not want to 
interrupt him. 

The Cuarmman. I do not want to take the witness’ time but if it is 
to clarify a point, go ahead. 

Senator Coorer. What is the Wisconsin case ? 

Mr. Gotpperc. That is the Amalgamated Association of Streetcar, 
Electrical Railway and Motor Coach Employees of America v. Wis- 
consin Employment Relations Board (340 U. S. 383). 
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Senator Cooper. You have just said you would not want any action 
taken by the Congress which would encourage the idea of compulsory 
arbitration, and particularly by the States. Is there any conflict 
between your statement and the statement made by Mr. Reuther yes- 
terday in which he said, or implied, as I thought, that the Govern- 
ment of the United States had been derelict in not taking action in 
the North American Aviation which would have been, if not compul- 
sory arbitration, action which would have forced an arbitration of 
that dispute ? 

Mr. Gotppere. I think not, Senator Cooper, for this reason. As I 
understood Mr. Reuther, in talking about the North American strike, 
he was not saying that the Government should have intervened, but 
he was saying that there ought not to be a double standard; that the 
Government ought not to intervene by way of injunction when the 
employer wanted intervention, and not intervene in another situation 
where the employer did not want intervention. 

Senator Cooper. I must have misinterpreted his meaning. I 
thought very clearly that he thought the Government should 
intervene, 

Mr. Gorpsera. I want to speak directly to that subject. It is not our 
thought that the Government should intervene in any of these situa- 
tions. It may become necessary—we do not say that the Government 
may not have to intervene at some point. As I said here, a government 
always has to protect itself. We recognized in our original presenta- 
tion before the committee that if there was a real national emergency, 
Congress might have to move into that situation and protect the Gov- 
ernment interest. But I think what Mr. Reuther was complaining 
about was the sort of double standard, where the Government inter- 
vened in one instance, and did not intervene in another. I am sure he 
would associate himself with my remarks that he would be against 
compulsory arbitration. 

Now, I want to say one other thing about this provision, Mr. Chair- 
man, in order to move on here, and that is that this provision does not 
relate only, as I read the language, to public-utilities disputes, 
although I understand there has been some talk in the committee as if 
it did. Language so broadly drafted, as we know from our experience 
in Taft-Hartley, could apply to any dispute which in the opinion of a 
State governor or a State administration involves the health or safety 
of the people of such State during an emergency. I want to warn 
against this, and here I think industry ought to associate themselves 
with me again. We have strikes which affect many States, which are 
not public utility strikes. Strikes in coal, strikes in steel, strikes in 
auto, strikes in rubber, strikes in chemicals, strikes in many, many 
industries. We do not like those strikes. I do not think anybody 
ought to assume that we like strikes any more than employers like 
strikes. But strikes occur and I think this committee is united with 
us and with the employers, as I read their statements, in the view that 
the right to strike must be preserved if we are to have a free society. 
Obviously the totalitarian way is just to say you do not have any 
strikes. They do not have any strikes in the Soviet Union, I am sure. 
If they have them we do not know about them, their recourse is to 
send the people to Siberia if they strike. We say the right to strike 
must be preserved. 

31346—54—pt. 6——11 
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The way I read this language, it is quite possible that a State may 
decree any one of the strikes I ‘have indicated to be a State emergency, 
I know that is not the intention, but the language is very broad. [| 
want to put to you a postulate. Everybody assumes, you know, that 
the labor movement does not do well in the States. That may be true 
and it may not be true. There are States where the labor movement 
possesses some legislative and executive influence. I put to you this 
case. Suppose there is a great strike involving a dispute in coal or in 
steel, and in one of the States, acting under this provision, they dec: re 
a State emergency; they appoint a board of arbitration and the board 
of arbitration makes an award which is very favorable to labor and 
creates a wage standard for that industry, which is compulsory, which 
is binding, and which becomes operative with respect to the employees 
of that industry in that State. What do you suppose would happen 
in the other States after that is done? 

The wage standards in those industries are uniform standards, 
Our workers in the steel industry in Alabama, as of July 1, will be paid 
the same wages as the workers of the industry in Pittsburgh, and they 
have long been entitled to it, as I think Senator Hill would agree with 
me. They do the same work, they are as productive. The great mill 
in Bessemer in Birmingham is a profitable for U. S. Steel as the mill 
in Pittsburgh, and the company has agreed with us by collective bar- 
gaining that the workers shall be paid the same rate. 

I put to you, Mr. Chairman, the question, What would happen if a 
favorable State board, favorable to labor, were to make an award in 
Pennsylvania. The workers would not go back to work in Alabama, 
unless they got the same wages. 

So it is not only because of fear of what would happen to the workers 
that I am against this position. It is because it does violence to two 
principles. One is that it compels compulsion by Government rather 
than free collective bargaining. Secondly, it would create a situation 
where we would have sectional exploitation of the labor movement, 
and that does not mean southern exploitation. 

I would like to nail that down once and for all. It can be northern 
as well as southern. 

Senator Gotpwarer. I would like to inject the comment, do you 
realize that Alabama has now joined the right-to-work States? 

Mr. Gotpeerc. I know. It has nothing to do with this. 

Senator Gotpwater. I wanted to know if you realize that. 

Mr. Gorpperc. I realize that. It is unfortunate for Alabama for 
the same reason I say this. We have steelworkers in Alabama. We 
have a nationwide agreement covering steelworkers, Is there any rea- 
son why the working conditions should be any different in Alabama 
from those in Pittsburgh? What do we have to do? We have a na- 
tional contract, but we have to say that the national contract shall 
only apply in Alabama to the extent that the Alabama law permits. 
That is not good. It is not good for the workers of Alabama. 

Senator Gotpwater. You and I have argued that at great length. 

Mr. Gotpserc. Yes, we have, and there is no point in plowing well- 
plowed ground again. 

I want to talk now, because it relates to the same problem, about the 
national-emergency-disputes problem. We all realize—— 

The Cuamrman. What page is that? 
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Mr. GotpperG. That is on page 29 of my statement. We all realize 
that this national-disputes problem is a serious problem. There is only 
one recommendation in the bill directly dealing with national-emer- 
gency disputes in the administration bill, and that is the one that pro- 
vides that the fact-finding board at some stage of the proceedings, after 
an injunction has been issued, by the way, shall have the power to make 
recommendations. It looks like that is the only provision that deals 
with national emergencies, but it is not the only one, because this State 
provision that I have already talked about may have something to do 
with national emergencies. 

We do not think that this is a constructive approach, and I would 
like to point out why. Mr. Chairman and gentlemen of the committee, 
if you will turn to page 30, I would like for a few minutes to develop 
what takes place in a national-emergency dispute and show you the 
amount of Government intervention there now is, and how much it 
would be intensified by the provisions of the present proposals. 

If you will look on page 30 you will find a table which outlines 15 
steps of Government intervention, and then there are some more that 
I will talk about. Let us look at the 15 steps. 

The first is that the law requires that a 60-day notice on the company 
be served. This is in addition to the notice that is required under the 
collective-bargaining agreement. I want to tell you that under all 
collective-bargaining agreements that I have seen we serve a separate 
statutory notice in addition to the notice provided for by the agreement. 

Second, the union must. serve a 30-day notice on the Federal Media- 
tion and Conciliation Service. 

Third, the union must serve a 30-day notice on the State mediation 
agency. 

Fourth, under section 203, the Federal Mediation and Conciliation 
Service must exercise its best efforts to find a solution. 

Fifth, the President must make a finding that the strike will im- 
peril the national health or safety and appoint a Board of Inquiry. 

Sixth, the Board of Inquiry makes a report which cannot include 
recommendations. 

Seventh, the Attorney General petitions a Federal district court to 
enjoin the strike for 80 days, and as we know now, the injunction issues 
as a matter of course. 

Eighth, at the end of 60 days, which is now changed to 40 days by 
the administration’s bill, the President. reconvenes the Board of In- 
quiry, which reports the current position of the parties and the com- 
pany’s last offer. 

Ninth, after 60 days, changed to 40 days by the Smith bill, the 
NLRB conducts a secret ballot on whether the employees wish to 
accept the final offer of settlement made by their employer. The 
Board certifies the results of the ballot to the Attorney General. 

I want to point out to you that this ballot has no consequence. Even 
if the union was voted down (and it has never been voted down) the 
strike can still continue. 

Tenth, under section 209 (c)—this is the present proposal—the Pres- 
ident reconvenes his Board of Inquiry and this time the Board of 
Inquiry now makes recommendations. This is after the last-offer vote 
has taken place. 

The Cuatrman. Is it not true that that is the only new provision 
except for the change to 40 days? 
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Mr. Go.pgerc. Yes; except for the provisions that I will refer to 
in a minute. 

Eleventh, at the expiration of 80 days from its issuance the in- 
junction is dissolved. 

Twelfth, and this is overlooked, the President then submits to the 
Congress a full report of the proceedings together with any recom- 
mendations he may have for appropriate action. 

Thirteenth, the employees are now free to strike. 

Fourteenth, they notify the NLRB of the commencement of the 
strike as required by section 8 (f) of the administration’s bill. 

Fifteenth, the NLRB directs the taking of a secret ballot among the 
employees on the question of whether they wish to continue to strike. 

All of these steps are in addition to what a State mediation service 
may do under the State emergency section of the law, and what the 
State may do under the State emergency section of the law, because 
a strike that involves the national health or safety may also involve 
the health or safety of the people of the State and you have now invited 
the State to intervene. 

The State may take action in any of these disputes which is directly 
at variance with the action taken by the Federal Government. 

Also, in addition to all the steps I have outlined, the National Labor 
Relations Board may take action. They may say that there is some 
violation of the act, as they did in the coal dispute in 1950, and they 
may take action to obtain an injunction under the act. If they get 
an injunction under the act, there will also be a board of local citizens 
attempting to mediate the dispute, in addition to all the steps we have 
outlined. 

Now, Mr. Chairman and gentlemen, we all say we are against Gov- 
ernment intervention in labor disputes. We all agree with that prin- 
ciple. Let me point out to you that the national-emergency provisions 
of the law, as amplified by the present proposals, lead to the following 
peculiar consequences : 

Government finding with recommendations; Government factfind- 
ing without recommendations; Government compulsory arbitration 
gentlemen, whom you all know. 

Mr. Goxpzere. Very well. 

The Carman. They are all able experts in this field. I have 
asked them whether they cannot provide us with a formula with 
respect to National and State emergencies, which will be more simple 
aie which will not overlap as you suggest this would. I am not advo- 
cating the overlap you are talking about, of course. I want to see 
simplification but I want to see some kind of formula, and I think 
Mr. Reuther first suggested one to me, whereby the President would 
have certain alternatives he could throw into the picture in case of a 
crisis, and whereby neither party to the bargaining table would know 
which one he was going to use. Under such circumstances both parties 
would be induced to continue bargaining rather than take a chance 
he would use this or that one, to continue bargaining. That is what 
we want, real bargaining. I agree with him. 

Mr. Gotpsere. Mr, Chairman, I could not agree with you more. 

The Cuarrman. Thank you. 

Mr. Gotpserc. I said last time, and I say now, there are 4 elements 
that ought to characterize the national emergency dispute procedure; 
flexibility, unpredictability, infrequency of use, and fair treatment. 
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Those are the four things. Our objection to the present procedure as 
modified now in the proposal is that it is inflexible—it sets a straight 
course of procedure; it 1s predictable—we know what it says; it has 
been used too frequently, fohiines it has been applied to all kinds of 
disputes that are not really national-emergency Serearts and it is 
not fair. I mean it goes the injunction route, which is a one-sided 
route. You remember, Senator, that in 1949 even Senator Taft 
recognized this, because he proposed alternative remedies in the bill 
that was drafted at that time. He proposed not only the injunction, 
he also proposed to arm the President with the right to seize or to 
appoint a board with the power to make recommendations. 

I outline these steps just to show this because it is not generally 
realized what a patchwork situation we now have and how involved 
we are in Government intervention when we want to stay away from 
(Government intervention. 

Now, Mr. Chairman, I would like to turn to another point in the bill 
which I think is a mistake, and I would like to see you correct that 
mistake. I notice that the chamber disagrees with my peaenneng on 
this point, but in the end we come to the same conclusion. I think 
this pil would accomplish an unintended result. I refer to page 32 
of my statement, where I deal with the checkoff provisions of the 
proposal. 

I think that here it was intended to make a concession to labor but 
in actual operation the bill does exactly the reverse. I think cer- 
tainly that was not the intention, and I think it ought to be straight- 
ened out. 

Let me state the problem and let me state what the bill does. I am 
sure it was not intended to do that. By the way, I appeal to the 
minority as strenuously as to the majority, because I have read the 
minority staff analysis of the bill, and this is not pointed up, and it 
has important industrial consequences, and I would like to stress it. 

The Taft-Hartley Act, as now drafted, says you may have a checkoff 
provision if it is accomplished pursuant to a voluntary authorization 
under which there must be reserved the right to revoke the checkoff 
once a year, at least. 

Under that provision, great segments of industry and labor have 
worked out arrangements for checkoff which have worked out in a 
very satisfactory manner. I have had a great deal of personal experi- 
ence in this, as have many industry lawyers with whom I have been 
associated in working out checkoff arrangements. Checkoff cards 
normally drafted now, under this provision of the law, say that the 
card shall go into effect and continue in effect, but at stated annual 
periods the worker has a right to revoke his authorization. 

The Cuatrrman. Without your approval. 

Mr. GotpperG. That has worked out satisfactorily. Now this pres- 
ent le gorge would lead to the consequence of having the checkoff 
revoked at will, at any time, rather than at stated annual periods. I 
think the desire was to liberalize the checkoff provision and not to 
make it more restrictive. At least, I assume from the President’s 
message and Senator Smith, from what you said, that was the desire. 

The Cuarrman. I think the intent was to have it stay in effect until 
the man involved said, “I want it stopped.” In other words, not 
have him be compelled to renew it every year. 
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Mr. Gotpgers. He is not compelled under the present law to renew 
itevery year. All the present ie requires is that there be an annual 
opportunity to revoke. 

The Cuarmman. You prefer that to this? 

Mr. Gorpsera. Yes. I notice the chamber prefers it, and I would 
say that it ought to remain as is, 

The Cuarrman. You are entirely correct in your statement. That 
provision was put in, I think, by those who helped the President 
formulate his recommendations. It was included, I believe, at the 
request of some of the labor people who felt that the way it was in 
the Taft-Hartley was not quite fair and rather cumbersome. I am 
glad to have your views on the matter. 

Mr. Gotpgrere. Yes. I think it would be preferable to have the 
present situation. | 

I would like to talk about 2 or 3 other specific aspects of these 
amendments. If you will refer to page 6 of my statement, I want to 
deal with the free-speech amendment. 

I want to say something about this which I think is rather impor- 
tant. First of all, the Labor Board has anticipated this amendment 
by its decisions. 

Senator Griswotp. Page 6. 

Mr. Gotpperc. Page 6 of my statement. 

I want to make a comment about the Labor Board which I think 
has been highlighted by the consideration you gentlemen have given 
to Mr. Beeson’s appointment. I want to make an observation about 
the work of the Board and about what the Board ought to do and 
how it ought to function. I want to explain for a moment, if I may, 
Mr. Chairman, so as to make quite clear the nature of Mr. Reuther’s 
and Mr. Carey’s and the CIO’s objection to Mr. Beeson. 

As far as we know he is an estimable person individually. I have 
never met him. We have no complaint against his character, his 
integrity. But the Labor Board is a quasi-judicial board. It has 
high responsibilities. I agree with what Secretary Mitchell said, 
that all the Congress can do is chart the general principles. It is up 
to the Labor Board to administer those principles. It is highly im- 
portant, of the utmost importance, that the Board itself command the 
confidence of the American public, of American industry and of labor. 
It is highly important, just as it is in the case of the Federal judiciary. 

We have quarreled with the Board about particular decisions, 
but it would be wrong for us to quarrel with the Board for carrying out 
the intent of the Congress. That is the business of the Board, to carry 
out the intent of the Congress. Regardless of our quarrels with the 
law, Mr. Chairman, if you will look to the statements I have made, 
for example, when I have quarreled with a particular decision of the 
Board, I have quarreled with the provision of the law which calls 
for that decision, unless I have felt that the Board had made a decision 
not called for by the provisions of the law. 

I have not quarreled with the Board for handing down a decision 
which reflects the intent of Congress. But the Board makes many 
decisions in which they do the legislating, because you can only chart 
general principles. They determine the policy. This free-speech 
business is one such matter, as I will speak of in a minute. 

Under President Truman’s administration, and under President 
Roosevelt’s administration—whatever you may say about the adminis- 
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trations—you never saw a situation where the Board was packed with 
people who directly represented the interests of labor in labor disputes. 
' Senator Doveias. Mr. Goldberg, we want to be fair in this matter. 
[t is undoubtedly true that when Mr. Edwin S. Smith was a member 
of the Board, and Mr. Nathan Witt was secretary, that there were 
elements embodied in those two men which were undesirable. 

Mr. Gorpperc. Senator, yes; I agree. That may happen to any 
public servant. 
~ Senator Dovenas. I understand. 

Mr. GotpserG. But their origin and background and experience was 
not that when they were appointed. Mr. Smith, for example, came 
from an industrial-relations career. He did not come from a labor 
career. We have no example on the Board, and this is the point 1 
am making— 

Senator Doveras. I believe he had been commissioner of labor under 
a very conservative Governor of Massachusetts, Mr. Joseph B. Ely. 

Mr. Gotpsere. That is right. 

Senator Doveras. But to be absolutely fair, we must recognize that 
these two men embodied a principle which, if we had known about it, 
we should have eliminated. 

Mr. Gorpsere. That is right. They were not proper persons for 
their posts. That may happen after an appointment during any 
administration, and I assume will happen from time to time. But 
we ought not to do it deliberately, and that is the point I am 
making here. I would frankly regard it as inappropriate for me to 
serve on the National Labor Relations Board, and I would decline such 
an appointment, with the background I have, and the professed views 
[ have expressed to committees of Congress and elsewhere. I would 
say that Mr. Beeson ought to regard it to be inappropriate to serve, 
with his attitudes, with his views, and with the opinions he has ex- 
pressed to this committee. I do not want to turn this into a hearing 
on Mr. Beeson’s appointment. 

The CHarrman. We do not have time for that now. 

Mr. Gorppera. I realize that, sir. The reason I said that is that 
it was raised in my mind by the recent Board decisions with reference 
to this question of free speech. 

Senator Gotpwatrr. Was not that ruling 3 to 1? 

Mr. Goupperc. Yes. But I think it was bad regardless of whether 
it was 3 to 1 or whatever it might have been (there was a concurring 
opinion which went along with the majority), and I want to refer to 
those cases. 

The Cuatrman. Let me ask you one question in that connection be- 
cause our time is getting short, and we can talk about this particular 
thing for a long time. Are you objecting to the captive-audience 
principle? 

Mr. Gotppere. Yes. 

The CHarrMan. Why do we not eliminate captive audiences ? 

Mr. Goxppere. I am objecting to this captive-audience rule. But 
Tam going a little beyond that. When we had our hearings last year, 
and you will remember the colloquy on this subject, Senator, if you 
will look at the record of those hearings, Senator Taft, in conducting 
the hearing at that time, had a discussion about this with us, and I 
made a suggestion as to a proper type of amendment that would make 
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sure that everybody had the benefit of free speech, and that it was 
not abused, even though I thought that no legislation was required 
at all on this subject. 

Let me again repeat that suggestion, and commend it to your atten- 
tion. This approach, which I think will be fair to everybody con- 
cerned, is that an employer, like a working group, has the right of 
free speech in any of these situations provided that in context his 
comments are not coercive or intimidative. 

The Cuarrman. That is in the law now. 

Senator Coorrr. I did not hear that. 

Mr. Gotpserc. Senator Cooper, the suggestion I made is a simple 
amendment to the act, in lieu of the present or proposed languayse, 
that the employer has the right of free speech provided that in ccn- 
text his remarks are not coercive or intimidative. That would be a 
straightforward statement of what I think we all ought to agree with 
on the question of the right of free speech. That is what the Supreme 
Court said, and that ought to be the rule. The Supreme Court in the 
decision under the Wagner Act is the one I am referring to. 

T would like to add one thing. Mr. Reuther mentioned a case 
yesterday. I would like to give you the citation of that case. It is 
a recent case of the Board where the Board said that a statement by 
an employer, that if you vote for the union we are going to move our 
plant down South, was not a threat but was merely a prophecy as to 
what might happen. That is the case of Chincopee Manufacturing 
Corporation (107 N. L. R. B. No. 31, Nov. 18, 1953). 

I think the whole subject of employer free speech has gotten off the 
track because of the words “free speech.” We all want to protect 
legitimate free speech. I want to make that clear. We want to pro- 
tect it for employers, we want to protect it for employees, and if there 
is any doubt in anybody’s mind that the courts will not protect it, 
although I do not think there should be such a doubt, I suggest the 
type of provision which I thought Senator Taft, speaking for his 
colleagues and himself at that time, seemed to agree with last year 
would meet the problem. Frankly, what is developing now is not 
free speech, but it is abuse of free speech. 

Senator Dovetas. Mr. Goldberg, are you acquainted with the col- 
loquialisms attached to the words “free speech” ? 

Mr. Gotpperc. Some of them, perhaps. 

Senator Dovetas. What would you say Mr. Beeson meant when he 
said we “free speeched” the defeat of the union among the Dutch 
people of Pennsylvania. What do you understand by the term “we 
free speeched” them. 

Mr. Gotpperc. What I understand from that, that is the denial of 
free speech, when you use “free speech” in those terms. 

Senator Dovetas. Using the possibility of a captive andience to 
defeat the union’s attempt to organize ? 

Mr. Gortppere. Yes. 

Senator Doveras. And this done at a time when the Board had not 
reversed the Bonwit Teller case. 

Mr. Gotpsera. That is correct. That is the illustration and that is 
the reason I mentioned the Beeson thing. I was coming to it. This 
problem has been before this committee last year. It is before the 
committee now. This committee was considering a proposal. I do 
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not happen to agree with the proposal. But the purpose of the pro- 
posal was to overrule the Bonwit Teller case. If Bonwit Teller was 
to be overruled, at the present juncture, it ought to be overruled by 
the Congress, and not by the Board. That is the point, and that is 
why I raised the Beeson matter. I say that whether it is 3 to 1 
or anything, it was wrong for the Board, after Taft-Hartle was a 
law since 1947, to overrule the Bonwit Teller case while this Congress 
was considering whether or not the Bonwit Teller case ought to be 
overruled. 

I would not quarrel with the Board one bit if you had overruled it 
and then the Board had done it. I could not quarrel with the Board. 
I would then have to quarrel with you. But this Board anticipated 
vou. This committee has no function here any more on this amend- 
ment. You are passing on an academic point, except for the question 
of the 24-hour relief period. 

Senator Dovetas. Would you say this was a usurpation of legis- 
lative functions by an administrative body ? 

Mr. Gotpperc. Decidedly, yes. 

Senator Douctas. We used to hear about that years ago. 

Mr. Gotpsere. This matter had been discussed last year. The direct 
question which is raised in the message and in this proposal in the 
bill is: Do we overrule Bonwit-Teller as a matter of congressional ac- 
tion? But the Board has overruled it while you have that under con- 
sideration. 

Mr. Chairman, I say you ought to resent that as well as I resent it. 
I resent it from two grounds. 

The CHairman. I do not resent anything. I am trying to get at 
what is right in these matters. That is why I welcome your frank 
statements here, and they will be given full weight, because I value 
your judgment and experience. There is no resentment in my system. 

Senator Dovenas. I, too, have no resentment, Mr. Chairman. I have 
deep humility this morning. 

The Cuarmman. Just for the record I want to get clear how free 
speech provision reads in the present act without the amendment we 
are considering : 

The expression of any views, argument, or opinion, or the dissemination thereof 
whether in written, printed, graphic, or visual form, shall not constitute or be 


evidence of an unfair labor practice under any of the provisions of this Act if 
such expression contains no threat of reprisal or force or promise of benefit. 


That is the way it reads now. 

Mr. Goxpsera. That is correct. 

The Cuarmman. I asked a minute ago, whether that is what you 
wanted to see. that there should be no threat or promise. You agree 
with the language. 

Mr. Gotpzere. No; I do not agree with the language as it has now 
been translated into decision. I say this, Senator, and that is why I 
am stressing it, because I think we are trying to drive at the same 
objective, one set of words achieves that objective while the other 
set of words destroys it. 

I say this: As in every situation, remarks have to be judged in the 
context of the situation. That is all I am saying. Let me cite the 
classic example that Mr. Justice Holmes cited. Of course, we have the 
right to free speech. Everybody does. But nobody has a right to get 
into a theater and shout, “Fire,” where there is no fire. Why is that? 
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Because there is a crowd, because that would lead to trouble: So I am 
saying that the constitutional doctrine of free speech should be ap- 
plied to employer-employee relations. Do not isolate the speech from 
the whole framework of what occurs. I say the way to do that is not 
by the language of the present bill, which has led to that kind of iso- 
lation, but by a straight-forward statement that I think everyone here 
would agree with, because I do not think there is an argument about 
it, that the employer shall have the right to free speech unless in con- 
text the speech is coercive or intimidative. 

I say, under that language, we would accept it, the employers would 
accept it, and we would go on to make progress in this field. 

The Cuamrman. I am glad to have the suggestion. I think that is 
what any reasonable person would agree with. 

Mr. Gorprerc. But that is not the way the present language is 
being interpreted. 

The CuarrMan. I am in a difficult position here. I announced at 
the beginning that we would ask Mr. Goldberg to present his views in 
30 minutes and question him for 30 minutes, and I have been the 
violator of the rule I suggested myself. But unless you have some 
other points you want to stress, I would like to ask the members of 
the committee if they have questions, and give them an opportunity 
to ask them. 

Mr. Gotpeera. There is only one other thing, Senator, and that is 
to clarify the record with respect to the figures used by Senator Pur- 
tell on the strike vote question the other day. I would like to make 
a factual statement about it which I think the Senator would like to 
have. 

I read the Senator’s comments with great interest, and then di- 
rected some inquiries to the board in order to get the breakdown of 
the statistics. 

Senator Purreiyi. Good. 

Mr. Gorpsere. I have just typewritten copies that I would like to 
poe to the committee and make a part of the record. I do not 

now whether I have enough copies, but I will see that copies are 
available. 

The Board figures, Senator Purtell, did not break down the num- 
ber of employees involved in these various polls, and as a result you 
justifiably came to the conclusion that 15 percent of the employees 
voted against striking. 

Senator Purrett. I am sorry. I did not wish to convey that idea 
at all. I was talking about the strikes and not the number of people 
involved. I think my figures were pretty accurate. 

Mr. Gortpperc. They were, on the basis of everything that the 
Board furnished and published. I made an inquiry to them as to 
something they did not publish and which I think they should have 
published. The figures show, for example, that you had 1,850 units 
voting for strike and 318 voting against strike, which is the figure 
you gave, and which was the published figure. You were quite cor- 
rect in giving that figure. I had the same figure in my original state- 
ment. But you break it down to determine the number of people 
involved, then you find out that the 1,850 units voting for strike in- 
volved 95 percent of the workers, and the vote therefore was in favor 
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of strike.in units involving 95 percent of the workers. The vote 
against strike in 318 involved only 5 percent of the workers. 

Senator Purrer,. Would you give me an opportunity to remark 
on that? Iam sure you will, Mr. Chairman. 

We were talking about strike votes, and I did not think that I 
intended, and I am sure you did not interpret my bill as intending 
that it be limited to units of 10,000 or 5,000 or 100. 

Mr. Gotpperc. That is right. 

Senator Purrett. We were talking about people whose lives would 
be affected by whether or not they struck. We asked then they be 
given a right to register the right to strike by secret ballot, which I 
believe your union agrees to, except that you hold them in your own 
union halls, instead of the way I suggest under Government auspices. 
I cannot. believe, and I am sure you subscribe to my thinking, that 
because many of the larger unions voted to strike, that we certainly 
ought to see-that the smaller group which still consisted of the 15 per- 
cent of the unions involved a right to express themselves in not 
wishing to strike. 

Mr. Goupserc. I draw no distinction between small and big groups. 
My purpose in this was not to say that anything you said was inaccu- 
rate. Everything you said was quite accurate as to the figures that 
were published. I made the same statement in my formal statement. 
I was curious as to the breakdown, and I thought it would contribute 
to the record of these proceedings if we found out if the statistics were 
correct. I ask that they be made a part of the record. 

The Cuarrman. Yes. It isso ordered. 

(The information is as follows :) 


NOTE ON THE STRIKE VOTE EXPERIENCE UNDER THE SMITH-CONNALLY ACT 


The Eleventh Annual Report of the National Labor Relations Board sets forth 
the results of the strike polls conducted by the NLRB under the Smith-Connally 
Act. This data shows that, out of a total of 2,168 polls, 1,850 resulted in favor of 
the strike while 318 unions voted against the strike. 

These figures are the apparent basis for the comment by Senator Purtell in 
the course of Secretary Mitchell’s testimony on Monday, January 25, that 15 
percent of the votes under the Smith-Connally Act were against interruption of 
work. These figures are misleading since they do not disclose the number of 
workers involved in the polls in which the strike was rejected. 

We have since obtained from the NLRB the figures necessary to weight the 
statistics to show the number of workers actually involved in the polls which 
went in favor of striking and those which went against striking. 

The figures now available show that in 1,850 polls involving 2,789,164 workers, 
or 95 percent of the total, the vote was in favor of striking. In 318 polls, involv- 
ing 135,279 (less than 5 percent) of the workers, the vote was against striking. 
As must be obvious from these figures, the polls in which the vote was against 
striking were in relatively small plants while those in which the vote was in 
favor of striking were on ‘the average in the larger and more important plants. 

The figures made available by the NLRB are as follows: 

The following data as to strike votes under the Smith-Connally Act is from the 
1946 Annual Report of the NLRB, as supplemented and corrected by additional 
figures supplied by the NLRB. 

Total number of polls 2,168, involving 2,924,893 eligible workers. 

Units voting for strike 1,850, involving 2,789,614 eligible workers (95 percent). 

Units voting against strike 318, involving 135,279 eligible workers (5 percent). 

In units voting in favor of striking, the vote was: 

In favor of striking__- . 1, 571, 597 
Against striking 282, 020 
Not yoting and void Aas ceenl dh. sntlt- Deri theneenie cenmentirnhunetbnmebdordies 935, 997 


ND ID cic tdi secntestdteanen ities nidiuictiieabalivalictedianiieliitbieanitehdiiodemabieie 2, 789, 614 
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In units voting against striking, the vote was: 


In favor of striking 


Against striking____- s6bi tebe thiethiieoctaasen tec hes begnateiiss eq abapraaioaed 
PEGE VOCRRE GI VOOR WENO. actin ee hh kt bier en ge 


se iaeapleeriales inde te cee Lentil s biteltmeth ited. Seid ol ee re 
The total vote in all units was: 
In favor of striking 
Against striking 
Not voting and void ballots 


Total 2, 824, 893 


Senator Purreit. May I say that what we were talking about was 
whether or not people involved in a strike wanted to strike and not 
the numbers involved, or the relationship of a part of them to the 
other part. We were talking about whether nai affected by a strike 
wanted to strike. When the secret ballot was held in 300 of 2,100 

cases, the members of 300 unions decided they did not want to strike. 

Mr. Gouppere. That is correct. 

Senator Purrett. That is what I was trying to establish. 

Mr. Goxpeerc. All I was trying to establish was the number of 
people involved in those 300 cases. 

Senator Purrei.. I am very happy that you gave me these figures, 
and I shall certainly take them into consideration when we are dis- 
cussing this further. 

Mr. Gotpperc. That is all I wanted to say. 

The CHarrMan. Senator Murray, I was the first offender so I am 
going to give you the next chance. Let us have the 5-minute rule. 

Senator Murray. I have read over carefully the statement which 
has been filed here for the record, and I cannot find any place that I 
want to cross examine the witness here this morning. I am entirely 
satisfied with the position he has taken, and therefore I will not take 
up time by asking any questions. 

The Cuatrman. Senator Griswold. 

Senator Griswoip. Mr. Goldberg, in connection with the freedom 
of speech, I do not know what is the best thing to do, but I have 
Sceeieu many times if there was much to be gained by any reference 
to the right of free speech in the legislation. My experience has 
been, for instance, that in legislative bodies you can provide for execu- 
tive voting and secret voting, and it is always g given out to the press 
anway. I have always voted to open up a session. In the matter 
of freedom of speech, the employer, I agree, should not coerce. Yet 
there is no practicable way to keep that information from being out 
in a public letter, saying that it is known by all concerned that if they 
recognize the union, the plant will be moved south. They get it over 
any way, do they not? There will be anonymous circulars out on both 
sides, think. ‘There is no way to really make the fight entirely clean 
and fair. I am wondering if in actual practice you gain much by any 
of this legislation on the right of freedo om of speech. The informa- 
tion is put out in any case, anonymously, by third parties, that have the 
right to say whatever they want to say and I wonder if we gain 
much by having anything 1 in the Taft-Hartley Act with respect to it. 

Mr. Goxpperc. Senator, I do not think you do. I think we ought 
to rely upon the first amendment of the Constitution to protect us in 
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our rights of free speech. I have the feeling that you break down 
the ocamitetbennl protection when you try to legislate a right that is 
cuaranteed by the Constitution, 

Senator Griswoitp. That is all I have. 

The CuarrMan, Senator Hill. 

Senator Hix. Mr. Goldberg, you spoke of the fact that on July 1 
the steelworkers in the Birmingham, Ala., district will get their wage 
schedules put on an equal basis with the wage schedules in the Pitts- 
burgh and other districts. Do you think that the steelworkers in 
Birmingham, Ala., would have won that parity, if we may so designate 
it—I think it is a good word and well understood in the country—if 
it had not been for the fact that they were members of a union that 
had been diligent in pressing their case for parity ? 

Mr. GoLpBerG. Senator Hill, absolutely not. It was the willingness 
of workers, everywhere, north, east, west, and south, to stand together 
tor the people in that area that brought about this result. 

By the way, they are not the only ones that benefit from this, because 
the people in Minnesota who mine ore in the Great Mesabi Range, and 
in Michigan, likewise on that day will be brought in parity. That 
illustrates the point I was making. This has been brought into dis- 
cussion as a southern situation. It is not, because those other people 
likewise were not on parity. But now they will get the same pay 
for their work from the same corporations. 

Senator Hiri. And the people in Minnesota and Alabama, seeking 
to get this parity, have had the help and the support of the workers in 
the other sections. 

Mr. GotprerG. That is correct. 

Senator Hitz. And it has been not only the work in the Birmingham 
district, by the workers there, and the Minnesota district by the 
workers there, but the help and support of all the workers through 
their unions that brought about this parity for these Birmingham and 
Minnesota workers. 

Mr. GoupperG. That is correct. As a matter of fact, the precise 
facts were that the people in Gary and Chicago and Pittsburgh lost 
the equivalent of about a week's work and wages in 1952 because they 
would not consent to a settlement of their dispute until this inequity 
was eliminated. 

Senator Hii. In removing this inequity and getting this parity, 
does that not mean benefit for the merchants, the businessmen, the pro- 
fessional men and for everybody in the economy of Birmingham dis- 
trict and the Minnesota district? 

Mr. Gorpsere. I would certainly think so. The workers will have 
greater pay envelopes and will be able to buy some of the better things 
of life, and the result will be for the benefit of the entire community. 

Senator Hix. In other words, it means more purchasing power, 
which is the lifeblood of any economy. 

Mr. Gorprerc. Yes; and in addition to the materialistic thing, it 
means more dignity for the worker. I found from my own experience 
from our mutual friends in Birmingham, many of whom you know, 
they are constituents of yours, that the thing they resented more than 
anything, even than the difference in wage, was the fact they were 
nas treated in terms of the same equity as the workers in the other 
plants. 
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Senator Hix. And do you not feel that this equal or greater dignity 
means not only better management-labor relations, and a more har- 
monious, peaceful, and happier situation, but a situation that creates a 
better morale among the workers, a better feeling towards the com- 
pany itself, and brings about better production, which means better 
profits for the company and the stockholders of the company ? 

Mr. Gotpperc. Decidedly so. I think the record of. experience— 
and here again I would be glad if a management representative would 
come here and make this point—I think the record would show that 
as we have progressed toward the elimination of this inequity in 
Birmingham and Bessemer, the number of unauthorized shutdowns, 
quickie strikes, has fallen down and productivity has risen. 

Senator Hitx. Thank you, Mr. Goldberg 

The CHarrman. Senator Neely. 

Senator Neety. Mr. Chairman, in my opinion, the relationship be- 
tween the eloquent and stirring address delivered here yesterday by 
President Reuther and the impressive argument made by Mr. Arthur 
Goldberg today is similar to the relationship between the New Testa- 
ment and the Old. All these notable disquisitions sound like gospel 
to me. 

The CHarrman. I am always glad to receive a spiritual note from 
Senator Neely in these hearings. 

Senator Purtell, I think you are next. 

Senator Purre... I will pass at this time. 

The Cuarrman. Senator Lehman, I think you are next. 

Senator Lenman. Yes. I would like to ask one question. 

Mr. Goldberg, both the President’s message and Senator Smith’s 
bill provide for the impaneling of a local board of citizens by the 
Federal Mediation and Conciliation Service after an injunction has 
been issued. I do not know whether you cover that in this statement 
of yours or not. I merely wish to say that as far as my viewpoint is 
concerned, that the appointment of local boards of citizens, such as 
outlined in the message, would serve no purpose and might actually 
he wry, harmful. 

Mr. Gorpperc. Senator Lehman, I covered that in my prepared 
statement, and I want to say I entirely agree with you. This has 
nothing to do with prejudice against distinguishe d local citizens who 
from time to time have been called upon to help disputes. This is an 
example of unnecessary legislation. The Federal Mediation Service 
under the basic charter which the Congress has given it, can designate 
anybody that they want to to help mediate disputes. They can use 
Commissioners of the Service, they can use outside people—they have 
on oceasion—and they should try and mediate a dispute before the 
strike occurs, and not after. 

This particular clause is called into being after an injunction has 
issued against the strike. It limits the author ity of the Federal Media- 
tion Service and provides for the appointment of local citizens who 
may or may not be qualified in this field. I do not see the purpose of 
it. 

I want to cite this as an example of our position on these matters. 
The Conciliation Service has been made a nonpartisan organization. 
Now, in our original proposals to the Congress we were for the resto- 
ration of the Service to the Department of Labor. We thought that is 
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where it belonged. But in the 6 or 7 oceasions that I have appeared 
before this committee since 1948, I have said that even though we felt 
it ought to go to the Department of Labor, I had to agree that as it 
was being administered by the distinguished public citizens who were 
administering it, it was being administered honorably and fairly. Mr. 
Ching was appointed to administer the service after Taft-Hartley was 
enacted. I think this committee is familiar with Cyrus Ching and I 
am sure they share my great respect and affection for Mr. Ching. I 
am sure there is no one in American industry or labor who would 
disagree with that. 

I do not see the point of injecting this provision in the law. The 
Service is qualified to conduct mediation. They do the best they can. 
If they were given more money by the Congress, they could conduct 
better mediation and conciliation. But we have no complaints against 
Mr. McCoy, who has been appointed by President Eisenhower. He is 
a distinguished arbitrator, university professor, and citizen. Mr. 
David Cole, who had been previously serving, was likewise a distin- 
guished citizen. 

We do not understand the reason for this proposal. It is an un- 
called-for legislative proposal. 

The Cuamman. To clarify that last point, Iam not clear whether by 
your statement you mean you would favor something in here about 
having the Mediation Board come in in case of the discretionary in- 
junctions, or leave the legislation as it is. 

Mr. GotpperG. Just leave it as is, because they have already ample 
authority to come in on any dispute, and they do. 

The CuarrMan. That is what I thought. 

Senator LeumMan. May Lask one more question? In addition to the 
possible confusion that might arise through the injection into the 
situation by a local board, which might lead to hampering the pro- 
cedure rather than helping it, is there not this danger inherent in the 
proposal: You take a small community with 1 or 2 plants on which the 
entire community is dependent for a livelihood. A board composed of 
local citizens with power to get publicity in my opinion might easily 
bring unfair pressure to bear on the workers in the plant. Because 
after all, it would be to the interests of all the tradespeople and the 
farmers who sell their produce in town to have the strike settled as 
promptly as possible. This Board which would not be composed of 
experts, but merely citizens of the city or town, certainly would have 
that very definitely in their minds as an interest to groups, merchants, 
and theater owners, and through the very great power of publicity 
which they could exert, it would seem to me that it would bring a 
pressure to bear on the workers which would be unreasonable and un- 
fair. Would you comment on that? 

Mr. Goippere. Senator, I agree with you. There is also a reverse 
side of the coin that again I would like to point out for the considera- 
tion of management representatives. It can also work out in exactly 
the same way against the interests of management. There are a large 
number of communities in America where labor people dominate the 


local community. There are many such communities in Pittsburgh 
and other Pennsylvania areas in Illinois, in Gary, and other areas. 

A skilled mediator knows that very often he must do his work in 
private, and he must not let it be known just what his mediation 
efforts are. 
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So I agree with you entirely and I would expend it by saying that it 
would work both ways, adversely to the interests of getting settlement 
of the dispute. 

Senator Gotpwarter. This is not in the nature of a question, but 
because Mr. Beeson’s name was injected into this, I would like to com- 
ment that there seems to be a great deal of confusion on the remarks 
that are made against him. I agree with your feelings toward Mr. 
Ching. You spoke very highly of him, and what he did in his job. 
He came from the United States Rubber in practically the same 
capacity that Mr. Beeson holds with his present company. I think 
this whole Beeson matter boils down to the fact that it is difficult for 
labor to imagine anybody being fair, yet by the same token you just 
say that a man from industry has been fair. Representatives of labor 
have admitted that both of the men who have served on the Board 
with industry backgrounds were fair. I think members of manage- 
ment agree that those who served on the Board with labor back- 
grounds have been fair. Is it not a matter of fear that is born with no 
background ¢ 

Mr. Gorpgerc. Senator, there are two things about it that, in all 
candor, are important. First, in Mr. Ching’s case he was not given 
quasi-judicial functions. He was given the function of administering 
a mediation service which attempts to settle disputes. His back- 
ground, which was United States Rubber, helped in that area. The 
Service itself has representatives both of management and labor as 
Commissioners, and they are called in where their particular talents 
are required. 

What is involved in Mr. Beeson’s case, and it is unfortunate that he 
individually is the person involved, is a different thing. There is the 
question of balance. Labor people now feel that due to his peculiar 
relationships, the tieup with the Chairnam of the Board, a direct client- 
lawyer relationship, representing almost the same interests, the way the 
Board is drifting, his own expressions (I do not object to a man coming 
before you and.I would not respect him if he did not say that he would 
follow the will of Congress, but he expressed some prejudices, at least 
we thought) there has developed a feeling from his testimony, from the 
affiliation of his firm with Mr. Farmer’s representation as a lawyer, 
that this Board as it now will be constituted if his appointment is 
confirmed will not have the necessary balanced viewpoint, balanced 
judgment, which will give confidence to the people concerned that 
their interests are going to be properly safeguarded. That is what is 
involved. 

We did not object to Mr. Farmer’s appointment. We did not object 
to Mr. Rogers’ appointment. Mr. Rogers came from this committee. 
I have since objected to some of the speeches Mr. Farmer and Mr. 
Rogers have made. I think justifiably. They have gone out and said 
publicly that “We are going to make the Labor Board a political 
board.” We do not agree with that. We expect the Board to carry 
out your will. We do not like statements made by a member of the 
Board that they are going to weed out the personnel of the Board 
because they were appointed under a prior administration. We did 
not think that this was a political board. 

By the way—and I should emphasize this—I was just as critical of 
the Board under President Truman’s administration as I am now. 
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If you look at the statements I made, I disagreed strenuously with 
many of the decisions of the Board made during that period. But the 
important point here is that we ought to agree that the Board ought 
not to be a political board any more than the judiciary ought to be 
nolit ical. 

' Senator Gotpwater. I think we are agreed on that. I wanted to 
bring out the fact that the objections so far, having no concrete basis, 
are based on fear. I think we should ask both sides of the table that 
there be more confidence placed in the man than we have shown in our 
arguments against him. 

The CHaArrRMAN. Senator Douglas. 

Senator Doveras. Mr. Goldberg, I wonder if I might ask you a 
question on pages 18 and 19 of your statement. One of the features 
of the Taft-Hartley law prohibited economic strikers from voting in 
a Board election. Therefore, in the judgment of many of us during a 
period of strike, particularly during economic depression, it made it 
possible for an employer to call fora vote. The striker was disqualified 
from voting and those who took their place could vote, and we felt 
that could be used as a union busting provision. We were very happy 
when President Eisenhower in his campaign declared himself against 
this provision. 

You say two things. You are saying that the Smith bill only delays 
union busting for 4 months; that after 4 months the employer could 
call for an election. 

The Cuarrman. After 1 year. 

Mr. GotpperG. In 4 months the rival union can call for an election. 

The CHarrman. And the employer a year. 

Senator Dove.as, It is generally a rival union involved. 

Mr. Gotpperc. Yes. 

Senator Doveras. Or you could have an independent union deriving 
some of its support from the company, which could ask for an election. 

Mr. Gouppere. Yes. 

Senator Dove.as. Then, second, what you say is that if the employer 
can say that recognition was an issue, when the strike began, there is 
not even the four months delay. To what degree would it be possible 
for an employer actually to withdraw recognition or to question the 
position of the union when a strike began ? 

Mr. GotpBerG, Senator Douglas, this is one of the things that, if I 
had had more time, and I realize the chairman has been very generous 
here, because Mr. Reuther took 2 hours yesterday—I am not complain- 
ing about that—this is one of the things I would have pointed out to 
the committee. This is what concerns us: Here is a provision which is 
intended to liberalize the law to take care of an acknowledged abuse. 
The President has acknowledged the abuse, Senator, as you have 
pointed out, and this was one of the flat commitments made in the 
campaign. We do not want any law licensing union busting, is what 
the President said. Here is an attempt to meet that provision. 

First, it attempts to meet it by this provision that you have indi- 
cated. Within 4 months a rival union, typically, in these situations, 
an independent union encouraged by the so-called free speech of the 
employer, comes in. So even though the strike is a current strike (be- 
cause under the Wagner Act the Board held if it was not a current 
strike, it was over and the strikers could not vote), but even if it is a 
current, vigorous strike, after 4 months the economic strikers may not 
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vote. On top pf that (and you have put your finger on something 
which, again, I doubt was intended, because it permits the entire 
emasculation of this relief, any time after a year—and these situations 
typically are after a year, because contrac ts generally do not run for 
less than a year) at any time after a year, the employer may say that 
a question of representation arises. If he says that that is an issue, 
then, under this proposed amendment, there is no relief at all. 

Senator Doveras. He can question the union’s right to recogni- 
tion immediately at the beginning of a strike, and then he does not 
have to wait for a year to petition for an election in which replaced 
employees will not be permitted to vote. 

Mr. Goupserc. Yes. In the negotiations he could say “I am no 
longer satisfied that you represent a majority.” Therefore it is an 
issue, and therefore the entire benefit of this provision, even as 
drafted, is wiped out. 

I do not think that was intended. I do not think Senator Smith 
intends, and I do not think the administration intended 

The CuarrmMan. I may say I did not invent this solution. The solu- 
tion was invented by the President’s advisers in trying to work out 
the answer to the question of economic strength. I might ask you 
this: You remember former Secretary Durkin had a 4 months’ rule, 
You would not agree to that? 

Mr. Gorpperc. No: I did not agree with several of Mr. Durkin’s 
points as I stated at the time. 

The Cuairman. That is all? 

Senator Doveras. That is all. 

The Cuairman. Senator Cooper, I think we have not heard from 
you. 

Senator Coorer. Mr. Goldberg, I am interested in your comments 
on the free-speech recommendation. You made a suggestion, propos- 
ing an amendment. Did you offer it as a substitute for the present 
provision in the Taft aartiey Act? 

Mr. Goiprera. Yes; I did, in lieu of the present provision as it now 
stands, and in lieu of the provision as it stands and would be imple- 
mented by this bill. 

Senator Coorrr. If your amendment should be offered and accepted, 
would it restore the interpretation which prevailed under the Wagner 
Act ? 

Mr. Gotprere. There are two sequences to that. It would not re- 
store the interpretation originally put on the Wagner Act by the 
Board. The Board took a more extreme interpretation. Then, as a 
result of litigation, the Supreme Court passed upon the issue. It 
would place into the act the rule enunciated by the Supreme Court 
of the United States in V. L. R. B. v. Virginia Electric and Power 
Company (314 U. 8. 469). It would be the type of provision which 
the Supreme Court said constituted the constitutional protection of 
employers. 

Senator Cooper. I know it is impossible to spell out every situation 
that might arise. Could you give a few examples of what you think 
the employer might do with respect to free speech if your suggestion 
should be adopted ? 

Mr. Gotprerc. The employer would have a perfect right to say to 
his employees by letters and elsewhere, “Your interest would be better 





Ling 
tire 
lions 
for 
hat 


sue, 


rni- 
not 
ced 


ho 
an 


as 
ith 


lu- 
ut 
‘ou 
le, 


, 


ns 


TAFT-HARTLEY ACT REVISIONS 3129 


served by this not being a union plant than being a union plant. I 
don’t believe in unions. I believe I can watch out for your interests 
just as well as unions can watch out for your interests.” That would 
be protected activity under the statement I made. The employer could 
say, “Economically I don’t think unions contribute to the progress of 
the business.” That would be his right to say that. He could not, for 
example, fire a man one day and then after firing a man say, “I don’t 
believe that you ought to engage in union activity, because union 
activity is harmful to workers,” because the firing plus this action 
would indicate to every worker that he is going to be fired, too, if he 
joins the union. That is what I mean by “in context.” He would be 
perfectly free to address himself to the employees and say he is against 
unionization of his property. He would not be free to engage in 
coercion and intimidation, and then say “All I am doing in my speech 
is free Speeching,” because the free speech would be linked up to what 
he had done. That is why I say “in context.” He should be perfectly 
free to say anything he wanted to his employees. We do not quarrel 
with that. 

Senator Purreti. I am interested in your last remarks, because 
this whole matter of a captive audience bothers me. As an employee 
for a good many years, 1 would resent properly the fact that I had 
to be in a meeting because my boss told me to. But do I understand 
that you now in your remarks and answer to Senator Cooper sub- 
scribe to the idea that it is all right to have a captive audience if the 
scope of activity were limited? 

Mr. Gotpperc. No; when I said he had a right to address himself, 
I meant to issue a statement or write a letter. I am entirely against 
captive audience for the same reasons youare. I say that is abhorrent 
to our notion of a free assembly. I think it is bad labor relations. 
[ think any employer who thinks he is achieving anything by march- 
ing his people in and talking to them is just deluding himself. I am 
entirely opposed as a matter of principle to the whole concept of a 
captive audience. 

Senator Purre.u. I might say certainly I have expressed my views 
as I would as an employee. However, this is not in any way a refer- 
ence to your talk. But as a member of the committee, I find I have 
not the right to decide as to whether I will or will not listen to a lot 
of people, 

Mr. Gotpperc. You are compelled by virtue of your public duty. 

Senator GriswoLp. I remind you that you asked for it, Senator. 

Senator Purre.u. I am very happy doing it. 

The CuarrMAN. Are there any further questions of Mr. Goldberg? 

If not, we want to thank you very much for the contribution you 
have made, and your recommendations will certainly be given careful 
consideration by the entire committee. 

Mr. Goripperc. And may I, Senator Smith, to you and your col- 
leagues, express my appreciation for the always courteous and in- 
formative way in which these discussions are carried out. 

The Cuarrman. The next witness is Alexander M. Grean, Jr., on 
behalf of the American Bakers Association. 

I will say if he does not get through in the time allotted that we 
have left, we will arrange for you to come tomorrow. 
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STATEMENT OF ALEXANDER M. GREAN, JR., ON BEHALF OF THE 
AMERICAN BAKERS ASSOCIATION 


Mr. Grean. I do not think it will take too long. 

The CuarrMan. We will be glad to hear you in any way you wish 
to proceed. 

Mr. Grean. Senator Smith and other Senators, the American Bak- 
ers Association for which I am appearing is very grateful to the 
committee for its invitation to comment upon the President’s pro- 
posals for revision of the Taft-Hartley Act. Those members of our 
association with whom I have talked agree with the broad objectives 
of President Eisenhower’s message. Time has not permitted us to 
canvass the membership of our association on each and every point 
in the President’s message. Consequently, the association has taken 
no official position on the details of the recommendations. Never- 
theless, we do think that this is an appropriate time for Congress to 
revise such of the act’s provisions which, as administered or enforced, 
have failed to reflect congressional intent or have worked inequitably 
in practice. 

I should explain that the association which I represent is the na- 
tional-trade association of the baking industry. I am chairman of 
the industrial relations committee of the association and also vice 
president and counsel for the Ward Baking Co., one of its members. 
The membership of the association includes more than 900 individual 
companies, operating approximately 1,400 plants. These vary from 
the small single-plant company with 25 or 30 employees to multi- 
plant companies with large production units in several States. 

The baking industry is the second largest food-processing industry 
in the country. Its products are bread, cake, pies, cookies, biscuits, 
and crackers, among others. The industry is essentially local in 
nature. Its products, to a very large extent, are perishable and, after 
yroduction in the various plants, are immediately distributed in the 
Lona! marketing area. 

I think Senator Murray is familiar with our industry as he was 
quite helpful in World War II with respect to some of our problems 
with respect to ingredients. 

Senator Murray. I recall that very well. 

Mr. Grean. Because of the perishable character of its products and 
the competitive nature of the business, the industry is particularly 
vulnerable to work stoppages. Unless a company can deliver almost 
within a day, its production of bread, cakes, and pies, it will incur 
heavy financial loss for its products cannot be stored or stockpiled. 
In order to assure continuity of production and delivery, therefore, 
most employing bakers depend heavily upon the negotiating ability 
of their local bargaining association to avoid costly stoppages. 

The industry employs more than a quarter of a million persons 
according to the Bureau of the Census. The majority of these em- 
ployees are covered by collective-bargaining agreements. 

The experience of the baking industry with collective bargaining 
antedates the National Labor Relations Act by many years. In fact, 
in some metropolitan areas, associations of employing bakers estab- 
lished to deal collectively with labor unions were in existence 50 years 
or more ago. 
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In common with many highly unionized industries which bargain 
on a local multiple-employer basis, we feel that the pending till 
S. 2650, introduced by Senator Smith, would be improved by the 
inclusion of a simple amendment to section 13 which ¥ described in 
my testimony before your committee last spring. This is an amend- 
ment which would clarify the act by making it plain that the rights 
and limitations on the right to lockout are the same as those on the 
right to strike. To be specific, our proposal is that section 13 should 
be amended to read as follows: 

Nothing in this act, except as specifically provided for herein shall be con- 
strued so as either to interfere with or impede or diminish in any way the 
right to strike or to lockout, or to affect the limitations or qualifications on 
that right. 

The only words added to section 13, as you will notice, are the 
words “or to lockout.” I think it is one of the simplest amendments 
ever submitted to your committee. 

The purpose of this amendment would be to make it clear that 
where a local employer bargaining group engaged in contract nego- 
tiations with a union local reaches an impasse on an economic issue 
and the union decides to single out 1 or 2 employers for a strike, the 
other employer members are then justified in suspending operations 
until the point at issue is settled. 

Such unity of action on the part of a local employer association, 
matching the unity of action on the part of unions, had always been 
an historic and unquestioned feature of multiple-employer association 
bargaining until 3 years ago when, much to everyone’s surprise, the 
Board in the Morand Bros. Beverage case (91 N. L. R. B. 409) took 


the view that a lockout, even for purely economic purposes, was illegal. 
In making this oe the Board ignored one of the early cases decided 


under the Wagner Act, Lengel-Fencil Co. (8 N. L. R. B. 988) where 
t had been held that an employer who locked out his employees in 
the face of a strike threat to achieve economic concessions had not 
committed an unfair labor practice. Until the Morand case this 
decision had never been overruled and was undoubtedly viewed as 
controlling case law at the time Congress revised the National Labor 
Relations Act in 1947, 

The Morand decision, quickly followed by the decision in Davis 
Furniture Co., involving a group of San Francisco employers, had a 
most disturbing impact upon collective-bargaining relations in our 
industry. The unions with which baking companies deal are organ- 
ized into locals which customarily include in any given city the 
employees of the different baking concerns. On the employer side 
the bargaining structure is also on a local area basis, for in most cities 
the employing bakers have formed local associations which negotiate 
contracts on behalf of their members with the locals of the unions 
involved. 

While we have never questioned the legal right to unions, if they 
saw fit, to strike 1 or 2 members of the bargaining group rather than 
the whole group, we have always felt that the other employer members 
should also have a legal right to devise means of combating such 
divide-and-conquer tactics. Thus, on occasion, some members of the 
group have agreed to bake products for a competitor in the same asso- 
ciation who is the victim of a strike. On other occasions the members, 
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fearing that the competitor who had been closed down, would capitu- 
late to the union demand and that they themselves would be the next 
victims, have decided that the best thing to do was to close their places 
of business until the strike was settled. Accordingly, in such situa- 
tions, they have notified their employees that they were temporarily 
laid off until the association contract with the union was renegotiated 
and signed. 

You will notice that under one of the recommendations in the Presi- 
dent’s message, incorporated in subsection (b) of the Smith bill, even 
members of an employer bargaining group could legally be subjected 
to a secondary boycott if they performed work for the account of a 
struck employer. In other words, if we had a grouv of 15 employers 
bargaining with the union, and we arrived at an impasse, and the 
union elected to strike 1 or 2, the others would normally resort to 
self-help by baking products for that struck company. We can no 
longer do that under the recommendations of the Smith bill. 

If this recommendation is enacted, it would, therefore, mean that 
the only feasible method association members have left to them in 
economic strikes directed against one employer would be suspending 
operations, or “locking out,” to use the term employed by the Board 
and the courts, until a settlement is achieved. 1erefore, in order to 
gain the balance which is the general objective of the President’s 
message, we respectfully recommend that this committee amend the 
bill so as to remove all doubt that local multiple-employer bargaining 
groups have this right. 

The very provision that we are urging was included by the majority 
members in the so-called staff committee print which was printed 
and released to the press last year on May 20. We also understand 
that no objections to this particular provision were voiced by the 
CIO and AFL at that time. 

Since I last testified, however, the decisions of the Board holding 
all economic lockouts illegal—decisions made over the vigorous 
dissents of former Chairman Herzog and former member Reynolds— 
have been repudiated by the Court of Appeals. In the Morand 
Brothers case (204 F. (2d) 529), decided by the Court of Appeals 
for the Seventh Circuit on May 28, 1953, the majority of the Board 
was rebuked for adhering to this doctrine, even though the court 
decided that the ultimate decision of the Board could be sustained 
on the peculiar fact of that case. 

Then, less than a month later, the Court of Appeals for the Ninth 
Circuit in the Davis case (204 F. (92d) 355) set aside a Board 
order in which the only issue was the legality of a lockout by mem- 
bers of the furniture dealers association in San Francisco, during 
a strike which affected two of their members. 

In a statement given to the press on January 10, 1954, Chairman 
Guy Farmer stated that the Board was not going to ask the Supreme 
Court to review the Davis case. In explaining this action, he said 
(33 L. R. R. 180) : 


* * * In connection with a case at the court stage, we reviewed the case of 
a San Francisco association of furniture dealers who together dealt with the 
same union as a group. 

The union took to striking single employers, with an eye to harassing the 
entire group without imposing the economic hardship of a strike upon all the 
union members. To provide a quick settlement of the dispute, and to equalize the 
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economic pressure upon; both parties, the association closed all the employers’ 
doors, thereby forcing the union to strike the entire group at once. Contrary 
to earlier decisions the present Board thought there was nothing unlawful in the 
association’s conduct. 

It is reasonable to infer, therefore, since the message was delivered 
after this statement by Chairman Farmer, that the President and his 
advisers in framing their recommendations omitted references to this 
amendment, on the assumption that the latest judicial pronouncements 
and the new policy on the part of the Board had obviated the need 
for correcting the erroneous interpretations of the act in Morand 
and Davis cases. In our opinion, however, acquiescence of the 
present Board in these court decisions by no means removes the need 
for congressional action. For one thing, the question has never been 
conclusively settled by the Supreme,.Court and it may be that at some 
future date if the composition of the present Board changes, a ma- 
jority of the members may revert to the rule announced in the Morand 
and Davis cases. 

Under such circumstances, it is quite conceivable since the majority 
of the circuit courts have never passed on it, that the courts of appeals 
in some other jurisdictions might disagree with the seventh and ninth 
circuits. Moreover, there are no indications that the General Counsel 
of the Board, whose power to issue complaints and prosecute cases is 
independent, has concurred in the views of the seventh and ninth 
circuits. For example, after these decisions were handed down by 
the courts, the General Counsel issued a complaint against an asso- 
ciation of linen supply companies in Buffalo in a situation where there 
was a strike by 1 union against 1 of the association and a lockout 
and layoff of employees by other members. On November 10, 1953, 
a trial examiner submitted a report and recommended order requiring 
the companies which engaged in the lockout to pay back wages to their 
employees on the authority of the decisions of the Board (rather than 
the courts) in the Morand and Davis cases. Buffalo Linen Supply 
Co., Case No. 3-CA-694, reported in part, 33 L. R. R. 74. 

Consequently, unless Congress takes some affirmative action, in- 
dustry is still faced with the necessity of defending itself in costly 
and extended hearings before trial examiners based on complaints 
issued in the hope of having a majority of the Board overturn its 
present policy with respect to lockouts in local multiemployer asso- 
clations. 

Senator Dovetas. This has not been made final, has it, this ree- 
ommendation of the trial examiner is not a final ruling of the Board ¢ 

Mr. Grean. No, sir. 

Senator Dovenas. If it were overruled by the Board, would you 
then have the same fears? 

Mr, Grean. Most assuredly, for the reasons I have mentioned. 
The Board could very well change its view in the future. There are 
7 or 8 other cireuit courts that might differ with the 7th and 9th. 

Senator Purtei,. May I ask a question, Mr. Chairman? 

The CuarrMan, Yes. 

Senator Purrerz. Are we to understand in the matters you have 
referred to, and particularly in the case of the furniture stores, that 
the same wage scales and the same working conditions prevailed in 
all of those stores prior to the time that the strike was called in one 
store ¢ 
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Mr. Grean. Generally speaking in the local group or association 
bargaining the wage scales and other working conditions tend to be 
uniform, Any variations that exist are usually the result of the group 
bargaining. 

Senator Purret. I had in mind only, to get this picture clear, that 
certainly you might have an association in which all your furniture 
dealers belong. If you did not have the same wage scale and the 
workers might also belong to the same union—I agree it is ao 
not reasonable to expect to find it in many cases—you might find a 
difference of working conditions and wages in one shop and the people 
might be satisfied with those in the other shops. In that case an in- 
equity would exist. The union would be trying to correct it in one 
particular store. Would that be true in the cases you have mentioned / 

Mr. Grean. It is possible that in a group there would be variations 
in wage rates and working conditions but only because of bargaining 
with a union in a particular store. They may have recognized in a 
particular store that certain circumstances justify different working 
conditions or wage rates, and the people in that store and the union 
were content with that condition. 

Senator Purrert. At the time the agreement was made they were 
content, but subsequently they might not be content, and might be 
content with the working conditions and wage rates in the stores they 
did not strike. 

Mr. Grean. That is right. 

Senator Purrens. And decide that they had to strike one store to 
bring the working conditions and wages up to the level of other stores. 

Mr. Grean. That is right. It is possible that they might strike one 
company that was paying wages that were 50 percent higher than 
others. 

Senator Purrett. I know that. I am trying to get both sides of the 
picture. It might also be that they were striking only to correct 
inequities existing in only one store; that this did not exist in other 
stores, 

Mr. Grean. That is right, which would mean, of course, that they 
were satisfied with the conditions existing in the other stores. 

Senator Purtett. They had been satisfied. It does not follow that 
they were or they would not be out on strike. You have two faces on 
the coin. You have this inequity in one store and not in others, and 
in the other case they might be using pressure on one store to make 
the other stores agree to their terms. 

Mr. Grean. That is right. 

Senator Purreii. Did those conditions exist in the furniture case! 

Mr. Grean. I think in the Davis case the conditions were different, 
in the case of the Davis Furniture Co. 

Senator Purrety. There was a difference in working conditions? 

Mr. GreaNn. I think there was a difference in wage scales. I do not 
consider that necessarily relevant, because these situations arise only 
after bona fide collective bargaining has been exhausted on both sides. 
In other words, the union and the employer 

Senator Purrett. I cannot agree with you that it is not relevant, but 
I will not ask you any more questions. I am interrupting your testi- 
mony. 
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Mr. Grean. The amendment with which we are concerned is not py 
any means a matter of interest only to the baking industry. It affects 
more than a score of other industries where the method of bargaining 
is on a local multiple employer basis. Most of these industries are 
made up predominantly of small business men. Figures from the 
Bureau of Census (which is appendix A) show that the overwhelming 
majority of the employers who belong to local group bargaining as- 
sociations operate establishments employing fewer than 20 persons. 
(The information is as follows :) 
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Source: U, 8. Bureau of the Census. 


Mr. Grean. From the viewpoint of these small-business men—the 
cleaning and dyeing establishment, the laundry, the retail store, the 
job printer, the restaurant, the local dairy products distributor, the 
furniture dealer, to mention a few—all of whom make up the great 
bulk of our small business, it has been found necessary to join with 
their local competitors in a local bargaining association or group to 
deal on anything approaching equal terms with the powerful inter- 
national unions who represent their employees. 

These small businesses operate on little capital—their reserves are 
easily depleted—and unless they can successfully preserve enough 





3136 TAFT-HARTLEY ACT REVISIONS 


unity of action to counteract unreasonable pressures from unions, they 
must succumb, no matter how economically ruinous the union demands 
may prove in the long run. 

Local multiemployer bargaining is growing. In 1947 the United 
States Department of Labor in Bulletin No. 897 estimated that 4 
million workers or at least 30 percent of the employees covered by 
collective-bargaining contracts had their working conditions estab- 
lished by multiemployer bargaining agreements. In 1951 this type of 
agreement covered over 5 million w orkers, representing about 33 per- 
cent of the total under union agreements (BLS Report No. 1). 

Commenting upon this situation, a recent article in the Harvai 
Law Review (66 Harv. L. Rev. 886) entitled “Multiemployer Bar- 
gaining and the National Labor Relations Board,” had this to say: 

In the pre-New Deal era, the employer association was often used by big busi- 
ness as a strikebreaking device; it has now become a defensive technique for 
small-business men against the demands of the strengthened unions. Today 
large corporations generally oppose and refrain from participating in multi- 
employer bargaining, while industries containing a large number of relatively 
small establishments, not dominated by 1 or 2 big producers, have been turning 
more and more to bargaining through associations. 

It is scarcely necessary to state that the effectiveness of local group 
bargaining will be crippled if the law is construed as preventing em- 
ployers in the same bargaining group from giving mutual aid and 
support to a fellow member whose plant is struck on the very issue 
on which group bargaining has broken down. Thus, it is obvious 
that in passing legislation to make certain that the lockout in these 
circumstances is a legal defensive weapon, Congress would be pre- 
serving the continuance of local employer bargaining units. Without 
suc’ facilities the small-business men would be at a tremendous dis- 
advantage today. 

In proposing our amendment we have not used language which 
would legalize lockouts directed at undermining unions or thw arting 
the 1 ights of employees to organize. Under our amendment lockouts. 
like strikes, would still be illegal under certain other provisions of 
the act, for example, if the purpose of the lockout is to prevent a union 
from organizing a plant or to discipline employees who engage in 
organizational activities, or to avoid bargaining in good faith with 
the majority representative of the employees. These ‘situations, how- 
ever, are quite distinguishable from lockouts undertaken as a means 
of combating a str ike or strike threat on purely economic issues. The 
classic view of industrial relations 1 is that employers can resort to the 
lockout to match the unions’ principal weapon—the strike. In their 
work entitled “Organized Labor,” Professors Millis and Montgomery 
state at page 554: 

In exerting pressure upon employers to recognize them and accept. their de- 
mands, unions * * * resort to the strike. * * * The employers resort to cor- 
responding methods—the lockout * * * 

The strike has been and is organized labor’s great weapon when differences 
are not settled by conciliation, mediation, or arbitration. From its use or threat- 
ened use, the union obtains. most of its power in the industrial field. Its, coun- 
terpart on the employer's side, and matching it fairly accurately is the lockout. 

The view expressed by former Board Chairman Millis in. this 
authoritative treatise is also shared by another former Chairman: of 
the Board, Mr. Herzog, who, in his dissent in the Davis case, said: 
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Here the parties had reached an impasse, and it was the union which took 
he initiative in selecting the particular weapons of economic combat. The 
ployers did not more than defend themselves with commensurate weapons ; 
hey refrained from using the ultimate, and to my mind unlawful, instrument 
f discharge. 1 am unwilling to infer to wish to destroy from an attempt to resist, 

do battle and to win. 

We should like to emphasize that in submitting this amendment, the 
baking industry is not attempting to subtract in any degree from the 
rights accorded individual employees and labor organizations under 
the act where the employees have selected duly authorized representa- 
tives to bargain for them. We propose, as we - always have in the past, 
to negotiate with their representatives in good faith in the hope of 

ving at a contract without interruption of work or vesort to indus- 
trial warfare. All we ask is that the historic balance of power which 
was threatened with being upset by the Board in the Morand and 
Davis decisions be preserved. 

It is our sincere belief that this amendment will make for industrial 
peace by causing the representatives on both sides of the bargaining 
table to avoid the temptation to resort to economic strength rather 
than peaceful negotiation. 

[ would like to emphasize in a few sentences that we are talking 

ere only about local multiple-employer bargaining. It is the local 
bargaining groups primarily in small industries. We are talking 
bout a situation where there have been no violations of the act and 
bargaining has continued in good faith. The unions presented cer- 

n demands which the groups feel they cannot meet, and the union 

rriving at an impasse strikes 1 or 2 companies. In those situations 

the employers must resort to some type of self-help. If we cannot 

bake or supply products for other companies, we must temporarily 

spend and make the thing an orderly and clean strike, if you can 
call it that. 

In the particular situation, Senator Purtell, that you mentioned, in 

at situation I hardly think it is likely that the employer whose wage 
rates were very low would give a great deal of support to the other 
employer whose wages were higher. 

Senator Purretn. He might. 

Mr. Grean. Unless there were peculiar circumstances which distin- 
guished one company from another. 

Senator Purrett. They might. There is no assurance that they 
will not. 

Mr. Grean. There is no assurance that they would not. 

We thank you very much for your consideration. 

The Cuarrman. Mr. Grean, do you want the table that is attached to 
your statement to appear in the record ? 

Mr. Grean. Yes. 

The Cuatrman. It is so ordered. 

Are there any questions of Mr. Grean ? 

ae Murray. I wish to say I appreciate his statement very 
much, and I can see that the points he has raised should be given very 
careful consideration by our committee. I have very high respect 
for the leaders in the baking industry w ith whom I had considerable 
contact during the war. I will be very anxious to study carefully the 
proposals that you make. 

Mr. Grean. Thank you very much, sir. 
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The CHarrman. The committee will meet tomorrow at 10, and [| 
hope promptly. The witnesses will be Joseph Moody of the Southern 
Coal Producers Association, Cyrus Ching, and Hoyt Haddock and 
Matthew Dushane, appearing jointly for the National Maritime Union 
and the Seafarers International Union. 


(Thereupon at 12 noon, a recess was taken until Friday, January 29, 
1954, at 10 a. m.) 
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FRIDAY, JANUARY 29, 1954 


Unrrep Srates SENATE, 
Commirree oN Lasor AND Pustic WELFARE, 
Washington, D. C. 
The committee met at 10 a. m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 
Present : Senators Smith (presiding) , Purtell, Cooper, Upton, Mur- 
ray, Neely, Lehman, and Kennedy. 
The Cuamman. The committee will please come to order. 
Our first witness this morning is Mr. Joseph E. Moody, president 
of the Southern Coal Producers’ Association. I will ask Mr. Moody 
to come forward, if he will. 


STATEMENT OF JOSEPH E. MOODY, PRESIDENT, SOUTHERN COAL 
PRODUCERS’ ASSOCIATION 


Mr. Moopy. Thank you. 


The Cuarrman. Senator Cooper, a asked to be recognized. 
ave 


Senator Coorgsr. Mr. Chairman, I been present at all the hear- 
ings thus far. Today I regret that I must attend another committee 
meeting in a short time. I wanted my reasons to be understood. I 
regret that I will have to leave shortly. 

The Cuatrman. You will be able to stay until we have a quorum? 

Senator Coorrr. I will. 

The Cuamman. If you will state in your own language your story, 
we will be glad to hear you. 

Mr. Moopy. Thank you, Senator. 

Mr. Chairman and members of the committee, we have a short 
statement here, because I understand that our time was more or less 
limited to 15 minutes in presentation. We have made presentations 
on this subject before to both the House committee and the Senate 
committee, and rather than go over old ground, we have limited our 
comments here to the recommendations of the President, and only 
to a few of those that seemed to be pertinent in our own case. 

The Cuarrman. I might say just for your information that these 
hearings are limited to the recommendations of the President of the 
United States. We may have hearings later in the year on other 
matters that may come up to amend the act. But we are limiting 
these hearings to the President’s recommendations, so I will appreciate 
your comments on them. 

Mr. Moopy. Thank you, Senator. 

My name is Joseph E. Moody. I appear here in my capacity as 
president of Southern Coal Prodacse? Association. This association 
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represents producers of bituminous coal in southern West Virginia, 
Kentucky, Viesitie, and Tennessee. Our companies produce about 
100 million tons of coal a year, or almost one-fourth of the Nation's 
total. 

Your invitation to appear before this committee to testify as to 
our position on the President’s recommendations for changes in the 
Labor-Management Relations Act, 1947, is appreciated. 

The coal industry, and especially that part we represent, is greatly 
concerned with any changes in this law. We have had, over the years 
of its existence, several occasions to invoke its provisions. The time 
allotted to me today does not allow for a review of these actions, but 
I believe most of you are aware of such activity in the coal industry. 

I should like to comment briefly on several of the proposed amend- 
ments to the Labor-Management Relations Act; then I propose to 
devote most of my testimony to the operation of the United Mine 
Workers of America welfare and retirement fund and the President’s 
suggestion for a thorough study by Congress of such funds. 

The President’s recommendations include several points with which 
we heartily agree. 

Certainly the law should make it clear that the right of free speech 
applies equally to labor and management and includes representation 
cases and elections, as well as unfair labor practice cases. 

And it is absolutely imperative that the States have restored to them 
their rights to maintain order and protect the health and safety of 
their citizens during labor disputes. Recent Supreme Court decisions 
under the present act have taken away almost entirely the power of 
States to restrict strikes and picketing at plants falling under NLRB 
jurisdiction. 

We agree that the employee-employer relationship should be stabil- 
ized during the term of a contract by providing that negotiations 
concerning any new demands should be on an entirely voluntary basis. 

However, we do not. feel we can approve of some of the proposals 
in view of our own experience under the act. 

We cannot support any weakening of the injunction process in 
secondary boycott cases. Hearing after hearing of various committees 
of the Congress are filled with examples of unrestrained secondary 
boycotts which have ruined or seriously crippled completely neutral 
and innocent businesses. Removing the mandatory requirement. to 
seek injunctions, and making it discretionary with the general counsel 
of the National Labor Relations Board, would certainly mean delays 
in taking action, even when a case clearly required it. 

In section 8 (b) (4) of the Labor-Management Relations Act, 1947, 
the intent of Congress, I believe, was to outlaw this most vicious of 
union tactics—the secondary boycott—which the President terms 
“absolutely indefensible.” The employer affected has very little 
chance of defending himself, and generally the damage is quick and 
absolute. The present provision of the act has been so interpreted that 
there now are permitted activities that we believe Congress intended 
to stop. 

We strongly oppose any weakening of this provision. 

While Senate bill 2650, introduced by your chairman, does not deal 
with the question of union welfare funds, the President has proposed 
that Congress (and I quote him)— 
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initiate'a thorough study of welfare and pension funds covered by collective- 
bargaining agreements, with a view of enacting such legislation as will protect 
and conserve these funds for the millions of working men and women who are 
the beneficiaries. 

The coal industry was glad to find that the President so clearly 
recognizes that many of these funds are not now being so regulated 
and the rights of workers under them are not being protected. 

In our opinion, few problems of labor-management relations are 
more vital today than this one. We in the coal industry know it first 
hand, after 7 years experience with the United Mine Workers of 
America welfare and retirement fund. 

This fund has two basic weaknesses. 

First, having been made a part of wage contract negotiations, it has 
been used by the union as a means of obtaining more fringe benefits, 
until its cost to the operators has reached prohibitive levels. The 40 
cents a ton which it levies on the companies is one major factor that 
has priced coal out of many of its old markets in recent years and has 
resulted in a constantly dwindling coal industry in this country. 

Second, the United Mine Workers of America welfare and retire- 
ment fund offers absolutely no guaranteed benefits to union members. 
Benefits are paid subject to the decision of the union leader. They are 
withdrawn if a worker loses his good standing m the union and are 
halted for whole classes of beneficiaries without warning. For ex- 
ample, just last week the fund’s trustees announced that relief benefits 
to 35,000 disabled miners, miners’ widows, orphans and dependents, 
were being arbitrarily discontinued. 

The New York World-Telegram quite accurately headlined a story 
on this action: “Lewis pension cut jolts faith in union funds.” 

I can imagine that quite a few disabled miners are bitterly con- 
templating the decision, coming as it did just a few days after Mr. 
Lewis was reported by the press to have offered unlimited financial 
aid to the racket-ridden east coast dockworkers’ union, in its fight with 
the rival AFL group. 

But this is not the first time that anticipated benefits from the wel- 
fare fund have been taken away. 

In September of 1949 the fund announced that it had gone broke, 
and all welfare and pension payments were halted. Every miner in 
the United States fmediatote walked off the job, and stayed out 51 
days with the slogan, “No welfare, no work.” We found it hard to 
understand how they thought the fund would obtain more money as 
long as no coal was being mined. 

Thus it is apparent that the miners and their families have no as- 
surance of continuing aid or pensions at any time. They acquire 
no vested interest in the fund, 

In fact, a notice recently issued by the fund’s trustees on eligibility 
requirements for hospital and medical care benefits, stated in capital 
letters that such requirements are subject to change at any time at the 
discretion of the trustees, and also that hospital and medical care 
benefits, themselves, are subject to suspension or termination at any 
time at the discretion of the trustees. 

And I might point out that the parallel fund set up for UMW work- 
ers in the anthracite coal industry recently announced that all pensions 
were being cut in half, because of lack of funds. 
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The operations had nothing to do with the beginning of the coa\ 
welfare fund. It was included in a contract signed in 1946 by Mr. 
John L, Lewis and Mr. J. A. Krug, then Secretary of the Interior and 
operating head of the coal industry, whose mines had been seized 
because of a strike by Mr. Lewis’ union. 

The initial contract called for a payment of 5 cents per ton royalty 
by the operators. The mineowners were forced to accept this agree- 
ment in order to regain control of their properties the following year. 

Since then, subsequent contract agreements, several accompanied by 
strikes and violence, have forced us to increase the welfare payment 
from 5 to 40 cents a ton, and have resulted in total payments by the 
mineowners into the fund of more than half a billion Aahars 

This money is disbursed, and the fund administered, by a board of 
three trustees—Mr. Lewis, head of the union; Miss Josephine Roche, 
director of the fund and long a friend of the United Mine Workers; 
and Mr. Charles A. Owen, a er of the industry. It is no 
secret that this has meant that the fund is operated by the two votes of 
Mr. Lewis and Miss Roche, with Mr. Owen consistently ignored or 
voted down. I know at one time Mr. Owen said he made 18 motions, 
every one of which had been tabled. 

This, then, means that with no regulation, except some roughly 
drawn description of the fund’s purposes in the contract, Mr. Lewis 
is in complete control of the disbursement of as much as $150 million 
a year to members of the union, 

The trustees have operated the fund on a day-to-day, pay-as-you-go 
basis, which means that every time the tax was raised to the operators, 
the benefits were expanded and have used up the income, so that in 
many months the disbursement was more than current income, and I 
believe it was so as late as December of 1953. We cannot be sure 
because information that should be available is not, even to the oper- 
ators who have paid into the fund over $500 million. Dun and Brad- 
street cannot even get data to establish credit status. 

I do know, though, that the fund, considering the fluctuation in the 
production of coal is low, with a cash reserve of about 6 months’ oper- 
ating funds at present levels, after deducting the contract commit- 
ments, of which we have been advised. We also know that the fund 
spent some $7 million more than it look in during fiscal year ending 
June 30, 1953. 

I believe that these funds, if imprudently managed, represent a 
serious national problem, The economic, political, and social implica- 
tions are obvious if you tell 50,000 or 60,000 men on 1 day that they 
will receive $100 a month in pensions, plus social-security benefits, and 
the next day casually notify them that there is no more money available 
and their pensions are cut off, or cut in half. 

Under present rules, the fund pays $1,000 death benefits to the 
family and survivors of a UMWA member who dies from any cause, 
whether work connected or not, and regardless of need. It also pays 
pensions of $100 per month to retired miners, over and above Federal 
social-security payments, and hands out medical, hospital, and :rehabili- 
tation aid in unspecified amounts to union members and their families. 
It has also been sending maintenance checks to disabled miners, 
widows, and their dependents, but as I previously mentioned, the 
trustees have announced that these benefits are to be discontinued. In 
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ddition, the fund has launched an amazing program to build 10 
isodern hospitals in the coal fields, at a cost of many millions of dollars. 
fhe last report I had was that contracts totaling $26 million had 
ilready been let, although this is not noted in the latest annual report 
of the fund. ; a 

Certainly these hospitals will be fine things for the communities 

. which they are located. But they are a far ery from what we 
believe should be the responsibilities of the fund and a proper cost 
item for coal. They represent an expenditure which the coal operators 
ust cannot afford. 

‘ \]l of the coal produced in our area last year was sold at an average 

of 3 cents per ton. We are mining and selling our coal at a loss 
of 3 cents per ton, and yet are forced to pay 40 cents on every ton 
to build hospitals for communitywide use and to provide benefits 

d relief on an unprecedented scale. Southern Coal Producers’ 
\ssociation has always maintained the position that full benefits 

ould be paid to cover injury or sickness of employees, where such 

;s work connected. That has been a statement of Southern Coal 

; long as Southern Coal has been in existence. 

| have been concerned with labor-relations matters for many years 

ow, and I have always supported the right of workers to organize 
voluntarily for collective bargaining. I still am not opposed to 
unionism, and will defend vigorously a man’s right to join—or not to 
join—a union, as he desires. 

However, the time has certainly come to examine with serious con- 
ern the unprecedented autocratic power wielded by certain big union 
bosses over their own members, as well as over the industries in which 
they work. 

On sober thought, it is almost incredible that in America one man 
can, by a spoken word, halt the production of coal, the making of 
steel, the manufacture of hundreds of items essential to our welfare, 
or the publication of the newspapers of great metropolitan centers— 
hut we have seen it done. 

The operation of the coal pension and welfare fund, with distribu- 
tion of benefits entirely controlled by the union, has served to make 
all the more complete the union leadership’s control over the worker 
ind the industry. The Congress might well want to study other such 
funds to determine the extent to which they, likewise, contribute to 
union monopoly. 

It is small wonder that Mr. Lewis, who a few years ago went all 
the way to the Supreme Court in an attempt to force a union shop 
on the coal industry, has dropped that issue now. As a matter of 
comment, the coal contract has no requirement with respect to mem- 
bership of any kind. With absolute control over the dispensation 
of the welfare fund—with complete say-so as to who gets pensions 
and how much, or who is entitled to hospitalization, medical care, and 
other grauts—he does not need a union shop to compel membership 
in his union. 

For example, although it has long been rumored, it has just lately 
been confirmed that beneficiaries of the fund must be members of the 
union in “good standing,” certified as such by both local and district 
officials. To maintain that good standing they must pay $1 a month 


(ues to the union even when not working, while receiving benefits, 
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including pensions. From pensioners alone this means that the union 
has a kickback of at least $660,000 a year, taken from pensions of 
retired miners. 

We anticipate greater pressure for the establishment of such pen- 
sion and welfare plans in the future. For one thing, the principle of 
security now is prominent in our current national thinking. For 
another, we are becoming a nation of older people. When the Socia] 
Security Act was passed just 20 years ago dhace were about 5 million 
people in this country past the age of 65. Today there are more than 
13 million, and it is estimated that in another 25 years the number 
will grow to 20 million. 

What such programs may eventually cost, no one knows. If the 
$100 per month pension now paid by the United Mine Workers of 
America welfare fund—far above most other industries, incidentally- 
should be adopted as a standard, support of the 20 million aged 
by 1978 or 1979 would cost the economy $24 billion a year. In other 
words, we would take $24 billion out of the earnings of our economy 
and pay it for nonproductive time. The producers better be 
at that time. 

Just in the last 60 days the Federal Reserve Board of New York 
has reviewed the size and number of private-pension plans now in 
effect. It estimates that the reserves in these funds now stand at 
approximately $17 billion and are increasing at the rate of 2 to 21, 
billion dollars a year. Note that this does not include funds avail- 
able for all other benefits besides pensions. This increase is approxi- 
mately equal to one-fifth of the growth in savings through banks 
and other financial institutions. ‘They further state that there are 
about 15,500 of such plans and they cover between 10 and 11 million 
employees. Just what proportion of all these are part of collective- 
bargaining agreements is not stated. 

With such enormous sums involved, it is certainly time that the 
Congress took steps to control them, for the interests of the worker 
as well as of the whole country. 

I have attempted to sketch as briefly as I could some of the prob- 
lems that the coal industry has encountered with an unregulated 

ension fund. I, of course, do not pretend to know all the answers. 
Sheraton, I do have a few suggestions which I feel would help to 


J 
o 
good 


prevent some of these evils. I respectfully tender them, hoping that 
when the Congress initiates such a study as the President has recom- 
mended, they aa of some benefit. 


We believe that Congress should— 

1. Bring all labor-management welfare and pension funds under 
a system of inspection and control regulations, just as insurance com- 
panies, banks, and others handling public funds are regulated today. 
This control could be at the State level or the Federal, but it is badly 
needed, and at once. 

2. Require that such funds be operated on a sound actuarial basis, 
with benefits based on an ability of the fund to pay, and with ade- 
qin reserves against business slowdowns and looking toward the 

uture when the proportion of pensioners to those still employed will 

increase. We believe that there should be some regulation to insure 
that a beneficiary has a protected right in its benefits, instead of being 
dependent on the good will of his union bosses to dispense it. 
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_ Separate the negotiation of welfare and pension funds from the 
nevotiation of wage contracts. Several NLRB and court decisions, 
notably the Inland Steel case, have established the employer con- 
tributions to pensions and other social-insurance programs come 
within the meaning of “wages” or “conditions of employment,” and 
that the age and terms of retirement come within the meaning of 
“condition of employment.” Thus, any company subject to Taft- 
Hartley is now forced to bargain collectively on these issues as part 
of the terms of a labor contract. This, we believe, is unwise. 

|. First of all, any such poser should be a formal trust agree- 
ment, set up on a long-term basis, with full consideration of adequate 
reserve requirements, specific understanding as to beneficiaries and 
the benefits they will receive, and administrative regulations. It 
should not be wabjject to changes or revisions every year or so. And, 
secondly, its terms should be arrived at on a sound economic basis, 
taking all factors into consideration, and not as part of a conference 
negotiating over immediate economic issues, where each side is trying 
to get the most favorable possible terms from the other. This is a 
job for experts in this particular field. 

[ think it is vital that such steps as these be taken now. If they are 
permitted to continue unchecked, I do not think it is too far-fetched 
to suggest that the huge costs of a program such as the UMW’s, the 
enormous economic power it gives union leaders over workers, and the 
welfare state precedents it establishes, could eventually prove a strong 
stimulant to demands for nationalization of industry. 

The experience of the welfare and retirement fund of the railroad 
industry, which had to be nationalized in order to keep it in operation, 
could be a portent of the evolution of the present great private funds, 
set up as they are, if we come to a period of lowered industrial activity. 
Thank you. 

The Cnamman. Mr. Moody, your testimony I think is very impor- 
tant. Of course, it should come before the special committee to study 
this welfare fund problem which the President recommended. I may 
say I announced earlier in this hearing that Senator Ives is going to 
be chairman of that committee to hold hearings on this problem. 

The only question I want to ask you is this: Whether you are sup- 
porting the recommendations made by the President, or whether you 
question any of those recommendations. We want to get evidence on 
the matter before us right now, namely, the recommendations made by 
the President. 

Mr. Moopy. I stated in the testimony here, I believe, that we ques- 
tion very much any change in the mandatory-injunction requirement 
or in the present secondary-boycott terms of the present act. 

res: Cuarmman. Those are the only two comments you wish to 
Make { 

Mr. Moopy. We are seriously concerned with those. 

The Cuamman. Otherwise you are not opposing the other recom- 
mendations ? 

Mr. Moopy. When it comes to the strike vote, Mr. Chairman, in its 
unlimited form I have a real question as to whether it is practically 
possible to administer it. It seems to me that if we were to get into 
that sort of thing—and I know it has tremendous appeal to certainly 
the women in industry because they feel that the matter of strike is 
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very close to them—I do think that ought to be reserved maybe to 
strikes that are 30 days old, and then a request by either the union, 
the employer or the Government to have the vote taken after that 
period of time. In other words, it would eliminate probably a great 
percentage of strikes that last maybe a week or a few days. W hen you 
get to 30 days, it is pretty serious to everybody at that time, and maybe 
we ought to take a look at a strike when it gets that old. 

J woul | not want to go along even with my good friend, the Senator 
from Connecticut, whose bill seems very good. Also my 25 years of 
experience and the experience under Smith-( ‘onnally when it took 
practically the entire manpower of the NLRB to hold the coal-strike 
vote, and they called another strike, and they had to start all over 
again. That aoald happen. 

The other recommendations, generally speaking, do not bear too 
hard on our industry and we would rather not comment on them. 

‘The CHatrman. Thank you very much. 

Now, under the 5-minute rule, Senator Murray, do you have any 
questions ¢ 

Senator Murray. No questions. 

The CHarrman. Senator Purtell. 

Senator Purre... I can tell you that from my mail the appeal of 
the strike ballot is not limited to women only. My mail indicates 
that a great number of men in unions are interested in the thing. 

Secondly I notice that you said your experience indicated that a 
terrific amount of work had to be done by NLRB in the coal miners’ 
strike. Have you studied my bill? You know, I do not limit it te 
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initiate a thorough study of welfare and pension funds covered by col- 
lective bargaining agreements, with a view of enacting such legisiation as will 
protect and conserve these funds for the millions of working men and women 
who are beneficiaries, 

_In your opinion does that question refer particul: irly to the welfare 

und of the United Mine Workers of America ? 

Mr. Moopy. Senator Neely, in the presentation which we have made 
this morning, we tried to narrow down our information only to that 
which we are acquainted with on the United Mine Workers welfare 
uid retirement fund. However, I think it is only fair to say that 
when people talk about such union funds, they generally speak of 
malfeasance and so forth in the funds. We do not intend, expect, or 

any way refer to that fund in that manner, not at all. I would like 
to underline that. 

Senator Neety. I understand that to be your position, but my ques- 
oon is: Did the President, in your opinion, mean for this reference 

e particularly applic able to the welfare fund of the United Mine 
W orkers of America ¢ 

Mr. Moopy. I believe so, Senator Neely. I believe the United Mine 
Workers welfare and retirement fund as it has been run without 
reference to any internal revenue regulations, so that we have no 
knowledge of even its tax status with a half-billion dollars that has 
not been taxed anywhere, and we do not know who is going to get 
hit with the tax, is very bad. We think the fact that you have pen- 
sions that have been taken away and not taken away entirely on a 
matter of good sti inding of member rship i in 1 the union is wrong. We 
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very close to them—I do think that ought to be reserved maybe to 
strikes that are 30 days old, and then a request by either the union, 
the employer or the Government to have the vote taken after that 
period of time. In other words, it would eliminate probably a great 
percentage of strikes that last maybe a week or a few days. When you 
get to 30 days, it is pretty serious to everybody at that time, and maybe 
we ought to take a look at a strike when it gets that old. 

I would not want to go along even with my good friend, the Senator 
from Connecticut, whose bill seems very good. Also my 25 years of 
experience and the experience under Smith-Connally when it took 
practically the entire manpower of the NLRB to hold the coal-strike 
vote, and they called another strike, and they had to start all over 
again. That could happen. 

The other recommendations, generally speaking, do not bear too 
hard on our industry and we would rather not comment on them. 

The Cuamman. Thank you very much. 

Now, under the 5-minute rule, Senator Murray, do you have any 
questions? 

Senator Murray. No questions. 

The CHarrman. Senator Purtell. 

Senator Purrei.. I can tell you that from my mail the appeal of 
the strike ballot is not limited to women only. My mail indicates 
that a great number of men in unions are interested in the thing. 

Secondly I notice that you said your experience indicated that a 
terrific amount of work had to be done by NLRB in the coal miners’ 
strike. Have you studied my bill? You know, I do not limit it to 
the NLRB doing the work. I said they may select any other agency 
to do it, State or Federal. 

Mr. Moopy. That is right. It is a terrific job, Senator, if we are to 
take every strike. I do not know how many letters you have had from 
professionals like myself who have had to live in this game 25 years 
now—I am kind of an oldtimer in it—I think the practical adminis- 
tration for all strikes is pretty difficult. 

Senator Purrexy. I can only say this for your information and for 
the record: That the testimony of the Secretary of Labor indicated 
that he did not think it was going to be a particularly difficult or 
insurmountable difficulty. 

Mr. Moopy. May I suggest that the Secretary of Labor, Jim Mit- 
chell, is a member of the Cabinet, and his boss made that recommenda- 
tion. 

Senator Purrent. Let me say this: That I have letters from other 
people who have spent a great deal of time in labor negotiations who 
also hold the same opinion he does. 

Mr. Moopy. Senator, I am a great admirer of yours, and a great 
friend, too, and I do not want to argue the point. I think our experi- 
ence in the coal industry leads me to make that statement. 

Senator Purrett. Would you not think from the testimony you are 
giving here that how the funds are handled and the union is operated 
that perhaps you are a little peculiar ? 

Mr. Moopy. It could be, sir. It could be. 

The Cuarmman, Senator Neely, have you any questions? 

Senator Nrety. Yes, sir; if you please. 

Mr. Moody, near the bottom of the second page of your manu- 
script, you quote from the President’s recommendations as follows: 
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initiate a thorough study of welfare and pension funds covered by col- 
lective bargaining agreements, with a view of enacting such legisiation as will 
protect and conserve these funds for the millions of working men and women 
who are beneficiaries. 

In your opinion does that question refer particularly to the welfare 
fund of the United Mine Workers of America ? 

Mr. Moopy. Senator Neely, in the presentation which we have made 
this morning, we tried to narrow down our information only to that 
which we are acquainted with on the United Mine Workers welfare 
and retirement fund. However, I think it is only fair to say that 
when people talk about such union funds, they generally speak of 
malfeasance and so forth in the funds. We do not intend, expect, or 
in any way refer to that fund in that manner, not at all. I would like 
to underline that. 

Senator NeeLy. I understand that to be your position, but my ques- 
tion is: Did the President, in your opinion, mean for this reference 
to be particularly applicable to the welfare fund of the United Mine 
Workers of America ! 

Mr. Moopy. I believe so, Senator Neely. I believe the United Mine 
Workers welfare and retirement fund as it has been run without 
reference to any internal revenue regulations, so that we have no 
knowledge of even its tax status with a half-billion dollars that has 
not been taxed anywhere, and we do not know who is going to get 
hit with the tax, is very bad. We think the fact that you have pen- 
sions that have been taken away and not taken away entirely on a 
matter of good standing of membership in the union is w rong. We 
think that a pension in itself indicates a continuity of receipt of that 
money and the reserves should be properly established for that pur- 
ose. 

We believe, for instance, that the matter of beneficiaries which on 
ds nuary 1 this year the fund got out a booklet in which it says after 
January 1, if I read the thing correctly, State and Federal coal mine 

pectors no longer will be Tehiehchariee The District 50 members 
will no longer be beneficiaries. I think it is wrong that we should 
set up a fund and take money out of our economy in such a manner. 
; think these other funds are probably the same way. ‘To my mind 

have a terrible—and I use the word carefully—responsibility to 
thousand and thousands of people who depend on these funds in time 
of need. Then when the time of need comes, the fund is not there. 

I think that is a terrible thing to do, 

Senator Neety. Mr. Moody I had no doubt about your attitude. J 
was simply seeking your opinion as to what the President intended. 

The Cuarrman. Might I for the record read in the exact language 
of the President’s language on this point? 

Senator Nrery. Yes. 

The Crarmman. In the President’s recommendations under the sub- 
ject of welfare funds, he used the following language: 

The act presently prohibits an employer from making payment to a union to 
assist in the financing of union welfare funds unless the funds meet certain 
standards. These standards are not adequate to protect and conserve these 
funds that are held in trust for the welfare of individual union members. It is 
my recommendation that Congress initiate a thorough study of welfare and 
pension funds covered by collective bargaining agreements with the view of 
enacting such legislation to protect and conserve these funds for the millions 
of working men and women who are the beneficiaries. 
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| just put that in the record so it will be part of this discussion. 

Senator Nerery. Mr. Chairman, I have reasons to believe that not- 
withstanding the wide differences of opinion between Mr. Moody and 
his organization on the one hand and the United Mine Workers on the 
other regarding the Taft-Hartley law, there is one very important 
inatter in which they are in complete accord, and that is the restriction 
of the vast importation of retitnal oil into this country to the ruina- 
tion of the bituminous coal industry. 

Therefore, I inquire whether you would express your approval or 
disapproval of that part of the Randall report which would seem to 
favor a continuation, if not an increase, of that importation from 
which West Virginia in particular and the coal industry in general 
are severely suffering. I assume that you have given this question 
serious consideration. 

Mr. Moopy. Yes, sir, Senator Neely; we have. I might say that 
the United Mine Workers and Southern Coal agree on many matters 
where we work shoulder to shoulder. There are other places where we 
(differ very sharply. In the matter of importation of residual oil it 
has cost our southern mines about 34 million tons of coal this last year. 
We think it is absolutely wrong. We think it is a case of the United 
States Government and its policy of encouraging the importation of 
that residual oil to destroy a coal industry that some day they are 
going to have to have, and in the slightest trouble we have, as every 
admiral in the Navy says, there is no chance whatever of maintaining 
any line into Venezuela or the West Indies to keep up that line of fuel 
We think we are just asking for real trouble. I have stated that 
publicly in every way I know how. 

Senator Neeiy. Mr. Moody, I thank you very much, and I thank 
you, Mr. Chairman, for permitting me to insert this protective plug 
in the record against both Republican and Democratic free traders 
who would apparently be content to stand idly by while the cutthroat 
competition of a flood of foreign oil bankrupted the coal operators 
and pauperized the coal miners of the United States. 

The Cuarrman. Senator Cooper. 

Senator Cooper. I have been very much interested in the testimony 
of Mr. Moody because my State of Kentucky is the third largest pro- 
ducer of coal in the Nation. 

Mr. Moopy. And one of the hardest hit, Senator. 

Senator Coorrr. I know it is one of the hardest hit. I might say I 
agree with yours and Senator Neely’s comments on the effect of resid- 
ual oil. I think there are about 60,000 union miners in Kentucky. 

Mr. Moopy. That is correct, sir. 

Senator Cooper. I think you would agree that the problem of in- 
juries to miners is a very serious one. 

Mr. Moopy. There is no question whatever. 

Senator Cooper. There are more casualties in the mining industry 
than any other industry. You said at one point that you do not believe 
that you think it is wise that it be the subject of collective bargaining. 
How would it be handled? 

Mr. Moopy. Senator Cooper, my comment on that is one that I have 
made many times. I feel that in the nature of the collective bargaining 
that takes place in the coal industry, and I may again refer to the Sena- 
tor from Connecticut, that maybe we are peculiar, but we are peculiar 
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n such a big way that it is a peculiarity that cannot be ignored, like 
trying to ignore an elephant in an alley. I believe we have in the stress 
ind strain of power tactics that take place in our collective bargaining, 
we have a very bad forum for what should be a very contemplative 
,pproach to a financial institution such as this which handles some 
00 to 150 million dollars a year, and handles the responsibility of 
seeing that benefits go to the people, such as the miners in the Appa- 
lachian States, or anywhere else when they need it. I think it should 
be a case of sitting down with experts and who know this game—I do 
not know it, and I still have to make decisions under the greatest of 
pressure, a Federal injunction at one time—as to what we do with the 
welfare fund. I do not think it should be done that way. I think it 
should be separated. I think a formal trust agreement should be 
established by people who know what they are and what should be 
in them'and how they should be handled. I think to turn over hun- 
dreds of millions of dolor, and then have it distributed on a kind of 
broadcast basis is wrong. 

Senator Coorer. I understand that. I am asking what way you 
would handle the problem. 

Mr. Moopy. I think first the matter of the establishment of the fund 
probably is a matter of collective bargaining. The fund is to be 
established. 

After the contract is signed, then you would set up with proper 
\dvisers on the part of both the union and the management a con- 
ference to set up the trust agreement and the trust agreement would 
carry out the purposes. I would be representative in that. We would 
have then just a single matter of what you were trying to do. You 
would be able, I believe, to take into consideration both your long- 
range business situation, your possible costs, and your possible ability 
to pay in much better way than you can at midnight in the Statler 
and somebodys says, “Oh, hell, let us take it and get out of here.” I 
just do not think it should be set that way. 

Senator Coorrer. That is all, Mr. Chairman. 

Senator Purrett. May I make a remark on this word “peculiar” 
so that the word “peculiar” as used will not have any unintended 
connotations ¢ 

Mr. Moopy. We understand that. 

Senator Purrett. What I was trying to point out was that the 
situation existing in your unions and your relationship with your 
unions may differ greatly from those generally attending union-man- 
agement problems. 

Mr. Moony. I understand that. Having been born and bred in 
Connecticut, my industrial relations there I assure you were entirely 
different than in the job I now hold. 

Senator Purrets. Knowing you come from Connecticut, I wanted 
to make sure you knew we did not think you were a peculiar fellow. 

Mr. Moopy. I have been called worse than that. 

The CuHarrman. Senator Lehman. 

Senator Lenman. I notice on page 2 of this statement you said it 
is absolutely imperative that the States have restored to them the 
rights to maintain order and protect the safety and health of their 
citizens during labor disputes. I personally am not familiar with 
the laws and powers of governors in all the States, but as Governor 





3150 TAFT-HARTLEY ACT REVISIONS 


for 10 years of the most populated State in the Union in which time 
we had labor disputes, I certainly had no difficulty whatsoever in main- 
taining order or in protecting the health and safety of our citizens 
during labor disputes or at any other time. 

Mr. Moopy. Governor Lehman, I think that is true. But I think 
you were Governor of New York State prior to the Garner case of the 
Supreme Court, which was just handed down. 

Senator Lenman. During the time I was Governor, the National 
Labor Relations Board was in existence for the greater part of the 
time. That was organized in 1935, I believe. We even organized a 
State labor relations board at about the same time. So it was during 
the greater portion of my administration. 

Mr. Moony. I agree with your statement, sir, except that our con- 
cern stems from a more or less little-known case or Tittbb-boceailiend 
case known as the Garner case. It was a case that was in Pennslyvania, 
up near Harrisburg, a trucking case that the Supreme Court ruled on 
just lately. If the chairman wishes, if I might have a minute, I would 
like to ask my counsel to comment on that, rather than me, in answer 
to the Senator’s question. 

The CHarrman. We are working under the 5-minute rule for each 
member of the committee. 

Mr. Moopy. Then I will not do it. That is the reason for that. 
There has been a Supreme Court ruling and we would be glad to file a 
statement for you. 

Senator Lenman. If the chairman is agreeable, I would like to have 
the statement. 

The Crarrman. Certainly, by all means, file the statement. 

(The information is as follows:) 

SOUTHERN COAL PRODUCERS’ ASSOCIATION, 
Washington, D.C., February 4, 1954 
Hon. H. ALEXANDER SMITH, 
Chairman, Labor and Public Welfare Committee, 
United States Senate, 
Washington, D.C. 

DEAR Mr. CHAIRMAN: We hereby present to you a memorandum con‘erning 
my testimony before your committee on January 29, 1954. This is in compliance 
with request made at the time I appeared before your committee in its considera- 
tion of the problem of jurisdiction of the States in labor relations matters. 

Our counsel, Gall, Lane & Howe, as indicated in this memorandum, has pre 
pared, what we consider a very complete and carefully drawn memorandum, 
and we sincerely hope that this will he of help to you and your colleagues in the 
consideration of this very important question, concerning the future of labor 
relations in the United States. 

If there is any further question, or additional information that we can present 
which will be helpful, we will be pleased to have you call on us. 

Sincerely yours, 
JosepH E. Moopy, President. 


GALL, LANE AND Howe, 
Washington, D. C., February 4, 1954. 
To the Committee on Labor and Pubic Welfare, United States Senate: 

During the course of the testimony of Joseph E. Moody, president, Southern 
Coal Producers Association, before your committee on January 29, 1954, Mr. 
Moody offered, in response to a series of questions from Senator Lehman, to 
submit a memorandum respecting the extent to which the States have been denied 
the power to restrict strikes and picketing in order to protect the health and 
safety of their citizens during labor disputes (transcript of hearings, pp. 352, 
353). 
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Senator Lehman’s questions were directed to the following statements of Mr. 
Moody (T. 328, 329) : 

“And it is absolutely imperative that the States have restored to them their 
rights to maintain order and protect the health and safety of their citizens during 
labor disputes. Recent Supreme Court decisions under the present act have 
taken away almost entirely the power of States to restrict strikes and picketing 
at plants falling under NLRB jurisdiction.” 


GENERAL SCOPE OF THIS MEMORANDUM 


It is the general purpose of this memorandum to respond to Senator Lehman’s 
juestions by analyzing the means by which the States have traditionally re- 
stricted strikes and picketing in order to protect the health and safety of their 
citizens during labor disputes and to demonstrate that the use by the States 
of these protective devices has been either wholly denied or seriously questioned 

vy recent judicial and administrative interpretation of Federal law. 


INTRODUCTION 


In considering the extent to which the States have been deprived of the right 
to protect the health and safety of their citizens by the restriction of strikes and 
picketing during labor disputes, it is essential to recall, we believe, chat State 
activity of this type can take forms other than the mere preservation of the 
public peace and good order. Traditionally, the States have confined and limited 
strikes and picketing in various ways designed to protect their citizens, and 
the public welfare, against activity regarded as contrary to public policy. In 
addition to regulating the manner in which strikes and picketing might be 
conducted, the States, for example, have defined the purposes for which, and the 
circumstances in which, they may be utilized. This State regulation has taken 
the form of legislation and judicial decision. 

These restrictions have generally had a direct relationship to the public health 
and safety. A completely peaceable strike which closes a telephone exchange or 
cuts off the milk supply of an entire city, may present a much greater threat to 
the public health and safety than picket-line disorders. 

The means employed by the States to accomplish these purposes have been 
varied. Some have created a system of public remedies paralleling those pro- 
vided by Federal law; most have preserved some system of private remedies, 
including a right to recover damages for injuries sustained as a result of unlaw- 
ful strikes and picketing. There can be little question, we submit, that the 
existence of such remedies has exerted a salutary restraining influence upon 
irresponsible union conduct. 

Accordingly, in order to appraise Mr. Moody's suggestion for legislation to 
reaffirm State authority, it is necessary to examine a broader field than the 
present status of the basic police power of the States to prevent breaches of the 
peace—though, as we shall show, even this power is threatened by recent judicial 
and administrative constructions of Federal law. 


THE FEDERAL PREEMPTION DOCTRINE 


For a clear understanding of the present limitations upon State regulation of 
strikes and picketing, it is necessary to examine briefly the legal history of 
Federal legislation with respect to labor relations. 

The National Labor Relations Act in its original form imposed no restrictions 
upon the conduct of labor organizations. For that reason, during the Wagner 
Act period, no serious problems arose as to the power of the States to restrict 
plainly unlawful strikes or picketing. The Federal Government had not “entered 
the field” and there was, therefore, no ground for the assertion of a Federal 
preemption argument. 

In 1947, however, Congress took cognizance of widespread abuses of strikes and 
picketing, and amended the Federal act to prohibit certain specified union 
activities. But Congress did not indicate what was its intention with respect 
to Sate regulaion of the prohibited activities. Accordingly, the burden was cast 
upon the courts to determine the area within which State regulation of such 
conduct was still permissible, 

soth the nature of the problem which thus confronted the courts and its 
potential solutions are concisely stated in the following excerpts from the majority 
opinion of the Supreme Court of the United States in Bethlehem Steel Co. v. New 
York Board (330 U. 8S. 767, 771 (1947) ) : 
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“* * * Congress has not seen fit to lay down even the most general of guides 
to construction of the act, as it sometimes does, by saying that its regulation 
either shall or shall not exclude State action. Cf. Securities Act of 1933, sec. 18, 
48 Stat. 85, 15 U. S. C. sec. 77r; Securities Exchange Act of 1934, sec. 28, 48 Stat. 
903, 15 U. S. C. sec. T8bb; United States Warehouse Act, sec. 29, before and after 
1931 amendment, 39 Stat. 490, 46 Stat. 1465, 7 U. S. C. sec. 269. Our question is 
primarily one of the construction to be put on the Federal act. It long has 
been the rule that exclusion of State action may be implied from the nature of the 
legislation and the subject matter although express declaration of such result is 
wanting. Napier v. Atlantic Coast Line R. Co. (272 U. S. 605).” 

The Court continues (at p. 773) : 

“* * * When Congress has outlined its policy in rather general and inclusive 
terms and delegated determination of their specific application to an adminis- 
trative tribunal, the mere fact of delegation of power to deal with the generai 
matter, without agency action, might preclude any State action if it is clear 
that Congress has intended no regulation except its own. Oregon-Washington 
Co. v. Washington (270 U. S. 87). In other cases, Congress has passed statutes 
which initiate regulation of certain activities, but where effective regulation 
must wait upon the issuance of rules by an administrative body. In the interval! 
before those rules are established, this Court has usually held that the police 
power of the State may be exercised. Northwestern Bell Telephone (Co. v. 
Nebraska State Commission (297 U. S. 471); Welch Co. v. New Hampshire (306 
U. 8. 79). But when Federal administration has made comprehensive regula- 
tions effectively governing the subject-matter of the statute, the Court has said 
that a State regulation in the field of the statute is invalid even though that 
particular phase of the subject has not been taken up by the Federal agency. 
Napier v. Atlantic Coast Line R. Co. (272 U. 8S. 605). However, when Federal 
administrative regulation has been slight under a statute which potentially 
allows minute and multitudinous regulation of its subject, cf. Atlantic Coast 
Line R. Co. v. Georgia (234 U. 8. 280), or even where extensive regulations have 
been made, if the measure in question relates to what may be considered a 
separable or distinct segment of the matter covered by the Federal statute and 
the Federal agency has not acted on that segment, the case will be treated in 
a manner similar to cases in which the effectiveness of Federal supervision 
awaits Federal administrative regulation. Northwestern Bell Telephone Co. v. 
Nebraska State Commission, supra; Welch Co. v. New Hampshire, supra. The 
States are in those cases permitted to use their police power in the interval. 
Terminal Railroad Ass’n vy. Brotherhood of Railroad Trainmen (318 U. 8. 1). 
However, the conclusion must be otherwise where failure of the Federal officials 
affirmatively to exercise their full authority takes on the character of a ruling 
that no such regulation is appropriate or approved pursuant to the policy of the 
statute. Napier v. Atlantic Coast Line (272 U. S. 605) ; compare Oregon-Wash- 
ington Co. vy. Washington (270 U. S. 87), with Parker v. Brown (317 U. 8. 341): 
cf. Mintz v. Baldwin (289 U. 8. 346).”* 

Recent decisions of the Supreme Court, culminating in Garner v Teamsters 
Union (Oct. term, 1953, No. 56) decided December 14, 1953, appear to indicate 
that the Court is of the view that the amended Federal act embodies a complete 
and detailed regulatory scheme with respect to strikes and picketing—thus 
bringing into operation the total Federal preemption rule enunciated in Napier v. 
Atlantic Coast Line R. R. Co. (272 U. S. 605 (1926)). The result has been to 
deny to the States numerous powers which they have traditionally exercised, and 
to cast doubt upon the power of the States to act at all in this field, as we shall 
show by analysis of specific cases. 


I. POWER OF THE STATES TO RESTRIOT STRIKES AND PICKETING BY THE RESTRAINT OF 
PICKET LINE VIOLENCE AND OTHER BREACHES OF THE PEACE 


In Garner v. Teamsters Union, supra, at page 8, the Court noted that: 

“Nor is this a case of mass picketing, threatening of employees, obstructing 
streets and highways, or picketing homes. We have held that the State still 
may exercise ‘its historic powers over such traditionally local matters as public 


2 The Bethlehem Steel case arose out of an alleged conflict between New York’s Labor 
Relations Act and sec. 9 (b) of the Wagner Act. e Court’s language, however, is equally 
applicable to State oe of conduct prohibited by sec. 8 (b). of the amended Federa! 
act. See Garner v. Teamsters Union (October term, 1953, No. , decided December 14, 
1953, advance opinion, footnote 4). 
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safety and order and the use of streets and highways.’ Allen-Bradley Local v. 
Wisconsin Board (315 U. 8S. 740, 749).” 

On its surface, this statement might seem to lay to rest any doubts as to the 
power of the States to restrain breaches of the peace arising out of labor disputes. 

Several factors, however, militate against complete reliance on the quoted 
statement, 

Initially it should be observed that the Allen-Bradley Local case on which 
the Court relies was decided in 1942—prior to the enactment of the Taft-Hartley 
Act. In Bethlehem Steel Co. v. New York Board, supra, also decided under the 
Wagner Act, the Court summarized its holding in Allen-Bradley as follows 
(330 U. S. at p. 773): 

“In the National Labor Relations Act, Congress has sought to reach some 
aspects of the employer-employee relation out of which such interferences [with 
interstate commerce] arise. It has dealt with the subject or relationship but 
partially, and has left outside of the scope of its delegation other closely related 
matters. Where it leaves the employer-employee relation free of regulation in 
some aspects, it implies that in such matters Federal policy is indifferent, and 
since it is indifferent to what the individual of his own volition may do we can 
only assume it to be equally indifferent to what he may do under the compulsion 
of the State. Such was the situation in Allen-Bradley Local v. Board, 315 U. 8. 
740, where we held that employee and union conduct over which no direct or 
delegated power was exerted by the National Labor Relations Act is left open 
to regulation by the State.” [Italics supplied.] 

Today, however, the acts of violence and mass picketing involved in Allen- 
Bradley would fall within the general proscription of section 8 (b) (1) (A) 
of the amended Federal act. See, In the Matter of H. N. Thayer Co. (99 
N. L. R. B. 1122 (1952)). Accordingly, to the extent that the Allen-Bradley 
decision rests upon the absence of a Federal remedy, its continued vitality is 
highly questionable. The same infirmity, of course, afflicts the Garner dictum 
which relies upon Allen-Bradley. 

Moreover, as previously suggested, Mr. Justice Jackson’s statement in the 
Garner case with respect to the power of the States to restrain breaches of the 
peace, is dictum. And the dictum itself appears to be difficult to reconcile with 
the principal holding of the case. As we read Garner v. Teamsters Union the 
Court there held that where Federal law provides a remedy for specified union 
misconduct, the States are not free to supplement the Federal remedy by afford- 
ing the same or different relief through their own procedures. Our reading of 
the case is borne out, we believe, by the Court’s statement of the question 
presented in Garner (advance opinion at p. 4) : 

‘* * * it is clear that the Board was vested with power to entertain peti- 

tioners’ grievance, to issue its own complaint against respondents and, pend- 
ing final hearing, to seek from the United States district court an injunction 
to prevent irreparable injury to petitioners while their case was being con- 
sidered. The question then is whether the State, through its courts, may adjudge 
the same controversy and extend its own form of relief.” 
The question posed was answered, of course, in the negative. Accordingly, 
since section 8 (b) (1) (A) of the amended Federal act now affords a remedy 
for breaches of the peace arising out of labor disputes, there is an apparent 
conflict between the Court’s holding in Garner and its statement with respect 
to the police power of the States. 

Finally—and most significantly—the National Labor Relations Board has 
held that the 1947 amendments to the Federal act ousted the States of juris- 
diction over “nonpeaceful means employed in labor controversies.” In the Mat- 
ter of H. N. Thayer Co. (99 N. L. R. B. 1122, 1129 (1952) ), application for en- 
forcement order pending in United States Court of Appeals for the First Circuit. 

In the Thayer case an employer had secured from a Massachusetts State 
court an injunction against the continuation of a strike on the dual grounds 
that the strike was illegally conducted for an unlawful objective. The alleged 
illegal conduct consisted, inter alia, of mass picketing and violence. There- 
after, the N. L. R. B., on unfair labor practice charges filed by the striking union, 
considered the same evidence and rejected both the findings of the State court 
and its coneclusions—substituting its own determination that the strike was 
peacefully conducted for a lawful objective. In so doing the Board said (99 
N. L. R. B. at p. 1129) : 

“We hold that in deciding the issues before us in this case this Federal Board 
is in no respect bound by the decisions of the courts of Massachusetts, either 
as to the legality of the purpose of the strike or the legality of the manner in 
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which the strike was conducted. The act has preempted the field of peaceful 
strikes affecting commerce (U. A. W. vy. O’Brien, 389 U. S. 454; Amalgamated 
Ass'n v. W. BE. R. B., 340 U. S. 383). The objectives of such strikes may be 
judged under the standards provided by the Federal act alone, and judgment 
may be made only by the agencies designated by Congress in the statute to 
make them. Consequently the State court had no power to proscribe the present 
strike on the ground that its objective failed to accord with Massachusetts’ 
labor-relations policy. The legislative history of the 1947 amendments to the 
act shows that this Board, too, was given regulatory power over the area of 
nonpeaceful means employed in labor controversies. The Board was given this 
power not only to determine, for example, whether violence on a picket line was 
of such character as to justify discharge of strikers,” but also for the purpose 
of deciding whether it coerced or restrained employees in the exercise of their 
statutory rights and thus constituted an unfair labor practice by a labor organi- 
zation within the meaning of section 8 (b) (1) (A).™ 

“Plainly, the Board is not bound by a decision as to the objectives of the strike 
which the State court had no power to make. Nor is it bound by that court's 
ruling respecting the character of the means. The act vests the Board with 
‘exclusive primary jurisdiction over all phases of the administration of the act.’ 
California Ass’n. v. Bldg. & Const. Trades Council (178 F. 2d 175, 177 (C. A. 9)). 
Effectuation of this objective necessarily requires that the Board’s conclusions, 
as to whether the purpose or means of the instant strike ‘illegalize’ it for the 
purposes of the act, should not turn upon ‘whatever different standards the 
respective States may see fit to adopt.” N. LL. R. B. v. Hearst Publications, 322 
U.S. 111, 123.” [Italies supplied.] 

From the foregoing it seems to us plain that there is serious doubt as to the 
present existence of any State power to restrict strikes and picketing even to 
the extent of restraining breaches of the peace. If in fact such a power is ulti- 
mately found to exist, it must necessarily be as a judicially created exception to 
the general Federal preemption rule. And, in view of the position taken by the 
Board in the Thayer case, it is apparent that, as matters now stand, the rights 
and powers of the States in this regard will be determined only after extensive 
litigation. Meanwhile, the States are unable to know what, if any, action they 
are permitted to take to preserve the public peace. 


lI. THE POWER OF THE STATES TO PROTECT THE HEALTH AND SAFETY OF THEIR CITI- 
ZENS BY REGULATING OR RESTRICTING RESORT TO STRIKES IN PUBLIC UTILITIES 


We have previously noted that the need of the States to restrict strikes and 
picketing in disputes affecting public utilities may often be more intimately 
related to the public health and safety than the need to restrain acts of picket- 
line violence and other breaches of the peace. This power, however, has been 
denied to the States. J/otor Coach Employees v. Wisconsin Board (340 U. 8. 383 
(1951) ). 

In the Motor Coach Employees case the Supreme Court was called upon to 
decide the validity of the Wisconsin Public Utility Anti-Strike Law. That act 
provided, in effect, that in certain named public utilities mediation and arbi- 
tration should be substituted for the ordinary rights to strike and to lockout. 
The State statute had been applied to transit- and gas-company employees in 
Milwaukee. 

The Court held that the Wisconsin act conflicted with the rights guaranteed to 
employees by section 7 of the NLRA, as amended, and that, if exceptions were to 
be made from those federally protected rights, the exceptions must be made by 
Congress, 

Justice Frankfurter, dissenting, with Justices Burton and Minton, recognized 
the effect of the majority’s conclusion in this language (340 U. S. at p. 406) : 

“* * * The careful consideration given to the problem of meeting nationwide 
emergencies and the failure to provide for emergencies other than those affecting 
the Nation as a whole do not imply paralysis of State police power. Rather, they 
imply that the States retain the power to protect the public interest in emergencies 
economically and practicably confined within a State. It is not reasonable to 
impute to Congress the desire to leave States helpless in meeting local situations 
when Congress restricted national intervention to national emergencies.” 

Nonetheless, the States have, since the Motor Coach Employees decision suf- 
fered a “paralysis of [their] police power” in respect to emergencies arising out 
of strikes affecting public utilities. 


* See 1 Legislative History 434, 562-5638. 
* 9° Legislative History 1021, 1196, 1207-1208. 
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lI. THE POWER OF THE STATES TO PROTECT THE HEALTH AND SAFETY OF THEIR 
CITIZENS BY AFFORDING A REMEDY IN DAMAGES FOR UNLAWFUL CONDUCT 


Traditionally, as was remarked at the outset of this memorandum, the States 
have extended to persons injured by unlawful strike and picketing activity a 
private remedy in damages. That the existence of such private remedies served 
as a desirable restriction on strikes and picketing seems to us unquestionable. 
Recent legal developments, however, tend to indicate that these historic remedies 
have been extinguished—at least where the Federal act affords a remedy for the 
conduct which constitutes the basis of the action. 

United Construction Workers vy. Laburnum Construction Co. (75 8S. BE. 2d 694 
(Va. Sup. Ct. of Appeals, 1953) ), writ of certiorari granted (22 LW 3198), will 
illustrate this point. In the Laburnum case the highest court of Virginia sus- 
tained a recovery by the construction company against the union in an amount 
of $129,000. The union conduct in question consisted of various acts of violence 
and intimidation intended to compel the company to discharge its employees— 
members of a rival union—and hire members of the defendant union only. The 
union tactics were successful to the point at least that they forced the employer 
to abandon performance of his contract. 

The United States Supreme Court has now granted a writ of certiorari in 
Laburnum. In doing so, it limited its grant to the following question (22 LW at 
p. 3193) : 

“In view of the type of conduct found by the Supreme Court of Appeals of Vir- 
ginia to have been carried out by petitioners [the union], does the National Labor 
Relations Board have exclusive jurisdiction over the subject matter so as to 
preclude the State court from hearing and determining the issues in a common 
law tort action based upon this conduct.” 

As the court’s statement of the question for decision implies, the only Federal 
remedy now available to the company would be a Labor Board cease and desist 
order “—a palpably inadequate substitute for a $129,000 judgment. Yet the grant 
of certiorari is conclusive proof that the Supreme Court considers substantial 
the question whether the existence of any Federal remedy—even though plainly 
inadequate—does not preclude the States from affording an additional and com- 
plementary remedy. 

To us it seems inconceivable that the Congress could have intended to create 
such a potential hiatus in the State-Federal remedial pattern. If the Garner 
opinion means what it appears to mean, however, a reversal of the State court 
judgment in Laburnum is entirely possible. 


Iv. THE POWER OF THE STATES TO PROTECT THE HEALTH AND SAFETY OF THEIR 
CITIZENS IN THE 80-CALLED UNGOVERNED AREA 

There are certain types of union activity which are neither protected by 
section 7 nor prohibited by section 8 (b) of the Federal act, and which are. 
therefore, ungovered by Federal law. Conduct of this type can take variows 
forms, some of which conceivably might injuriously affect the health and safety 
of the citizens of a State. See, for an example of the type of conduct in question, 
International Union v. Wisconsin Board (336 U. 8. 245 (1949)). Such conduct, 
as to which Federal policy is indifferent is normally subject to regulation by the 
States (International Union vy. Wisconsin Board, supra; Bethlehem Steel Co. v. 
New York Board, supra). 

But a practical difficulty presents itself in regard to this ungoverned area 
concept. It is well established that the NLRB has exclusive primary jurisdic- 
tion to decide what conduct is protected and what prohibited by Federal law. 

See Garner v. Teamsters Union, supra (advance opinion at p. 4). Accordingly, 
until the Board has decided that a particular type of conduct falls outside the 
Federal act the States are just as powerless to act as they are where the conduct 
is in fact governed by the act. 

For this reason the ungoverned area concept wholly fails to qualify as an 
adequate recognition of the States’ powers to protect the health and safety of 
their citizens during labor disputes. 


* Since there was no contract between the company and the defendant union, the com- 
pany would have no remedy under sec. 301. Since the company was not a secondary 
employer, there would be no remedy under sec. 303, 





3156 TAFT-HARTLEY ACT REVISIONS 


CONCLUSION 


The foregoing discussion justifies, we believe, certain general conclusions. 

First, where union conduct is protected by Federal law, the States may not 
regulate or restrict that conduct in any fashion—even where the State regulation 
is directed at a local emergency (Motor Coach Employees v. Wisconsin Board, 
supra). 

Second, where union conduct is prohibited by Federal law, the Federal reme- 
dies provided are exclusive, and the States may not supplement, complement, or 
parallel those remedies with remedies of their own—even, it seems, where the 
Federal remedy is inadequate (Garner v. Teamsters Union, supra; cf. United 
Construction Workers v. Laburnum Construction Co., supra). And this rule 
operates as a restriction upon State legislative as well as State judicial action. 

Third, only where union conduct is unregulated by the Federal act do the 
States remain free to act—provided that the absence of Federal regulation does 
not evince a congressional or administrative decision to leave the conduct in 
question unregulated; compare International Union v. Wisconsin Board, supra, 
with Bethlehem Stecl Co. v. New York Board, supra; see also, Garner v. Team- 
sters Union, supra, advance opinion at page 14; and provided further that the 
NLRB or the Supreme Court of the United States,” has decided that the conduct 
is in fact unregulated. 

Placing these three general rules side by side reveals in startling fashion 
the extent to which the States have been excluded from the field of labor rela- 
tions. All ordinary union activity either falls within the protection of section 
7 of the amended Federal act or is prohibited by section 8 (b)—in both of which 
instances the States’ hands are completely tied. Only with respect to those 
unusual and isolated types of conduct that are “ungoverned” by the Federal act 
do the States retain the power to act, and even then the practical limitations 
mentioned previously, make that power more theoretical than real. 

Thus, we believe the present state of the law amply supports Mr. Moody’s 
statement that: 

“* * * it is absolutely imperative that the States have restored to them their 
rights to maintain order and protect the health and safety of their citizens dur- 
ing labor disputes.” 

We believe it is plain that Mr. Moody did not overstate the case when he 
continued : 

“Recent Supreme Court decisions under the present act have taken away al- 
most entirely the power of States to restrict strikes and picketing at plants 
falling under NLRB jurisdiction.” 

We believe further that the gradual usurpation of State authority revealed 
by the cases previously discussed presents a threat of the first magnitude to 
our Federal system of Government. 

As the cases show, the Supreme Court has on a number of occasions noted 
the need for clarification of the congressional intent with regard to the inter- 
action of State and Federal regulation of labor relations. The President of 
the United States has now joined his voice to that of the Court. The Garner 
case demonstrates, in our opinion, that this clarification cannot be further de- 
layed if the States are to retain any effective powers in the field of labor rela- 
tions. 

In undertaking an examination of this subject there are several matters 
which we believe the Congress should bear in mind. 

Strike and picketing activity ordinarily presents problems essentially local 
in nature. Though such activity may affect industries or business enterprises 
which are technically within the reach of the congressional commerce power, 
they do not ordinarily pose any substantial threat to interstate commerce. 
They do, on the other hand, present an immediate and direct problem to the 
community in which they occur. Logicaly, then, that community should have 
the power to deal with them. This means, we think, that the Congress should 
affirm the traditional power of the States to limit and confine the use of strikes 
and picketing in order to safeguard, at the local level, the welfare of their 
citizens. 


® Decisions of the Federal circuit courts of appeals—if in conflict with NLRB er 


would not afford the States adequate ground on which to proceed; for the NLRB is not 
bound in future cases by decisions of the circuit courts of appeals, nor would such deci- 
sions appear to constitute authoritative constructions of the scope of the Federal act in 
view of the primary jurisdiction rule. 
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in particular we believe that the Congress should consider legislation : 

(1) To confirm the power of the States to protect the health and safety of 
their citizens by the restraint of breaches of the peace arising out of labor 
i” De recognize the right of the States to restrict the use of strikes and 
picketing in public utilities and other businesses affected with a public interest ; 

(3) To allow the States to provide parallel and supplementary remedies for 
conduct which is contrary to Federal policy ; and 

(4) To permit the States to develop their own public policy with respect to 
such matters as organizational and recognition strikes, which are currently pro- 
tected by section 7 of the Federal act even when the union in question cannot 
or will not comply with non-Communist affidavit requirements of that act. 

Respectfully submitted. 

Gatti, Lange & Howe, 
Counsel for Southern Coal Producers Association. 

Senator Nrriy. Can we not have the decision read or inserted in the 
record? I think the committee would like to have it. 

The Cuarrman. I might ask how long would it take, because I have 
some other witnesses this morning, and we have to close promptly at 
12 because of the joint session of Capri. 

Mr. Moopy. Senator, we are here. We would like to do anything 
you want us to do. I have counsel here who is acquainted with that 
case. 

The Cuamman. How long would the comment take ? 

Mr. Moopy. I do not know. With a lawyer it is a little dangerous. 
We will give him 3 minutes. 

Senator Lenman. I would like very much to hear the statement. 
So as to maintain the continuity of my questioning, I would like to 
ask 1 or 2 questions. 

You go further in your statement. You say: 

Recent Supreme Court decisions under the present act have taken away al- 
most entirely the power of States to restrict strikes and picketing at plants fall- 
ing under NLRB jurisdiction. 

Mr. Moopy. Yes. 

Senator Lenman. I do not know what you mean by restricting 
strikes and picketing. It does not seem to me that broad as the 
powers of the governor are, and they are very broad, at least in my 
State, to maintain the order and protect the health and safety of their 
citizens, I certainly do not think that they should extend to restricting 
strikes or picketing in any arbitrary way, or give the States the right 
to pass legislation that would outlaw the union shop or make arbitra- 
tion mandatory. That seems to me to go far afield from the principles 
and ideals under which the National Labor Relations Board was set 
up. I do not think that is the purpose of the governor or of the 
State itself to do that. We are telling now about maintaining order 
and protecting health. Certainly every State, every governor, I be- 
lieve, has that power to the fullest extent, and when it comes to arbi- 
trarily restricting strikes or arbitrarily restricting picketing or setting 
up certain laws which would make, as was pointed out yesterday in 
the testimony, mandatory arbitration—which I do not believe you 
would favor any more than anybody else—— 

Mr. Moopy. Not at all. 

Senator Lenman. Then I think you are going very far afield. 

Mr. Moony. Sir, the word “restrict” may be an unfortunate choice 
of words. I would like to go on record and say that maybe a careful 
construction of the word “restrict” would be more than I was talking 
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about. But I think we have in this latest Supreme Court case prac- 

tically a wiping out of any possibility of even taking a civil interest on 
the part of State powers or the enactment of State legislation, your 
right to work laws, or anything else, I think, have been pretty well 
questioned i in this last decision. I grant you that my use of the word 
“restrict” is probably different than what I intended. 

The Cuatrman. Thank you, Senator. 

Now we will be glad to hear from your counsel on this particular 
point. 

Mr. Howe. I will state my name for the record, William F. Howe. 
I am a partner of Gall, Lane & Howe, Washington, D. C., and we are 
attorneys for the Southern Coal Producers’ Association. 

I think the problem Mr. Moody’s statement refers to is one which 
arises both from the enactment of the Taft-Hartley Act in a large part, 
and from a very recent decision of the Supreme Court. A recent case, 
and I do not have the exact citation with me, involving the Garner 
Trucking Company v. The Teamsters Union in Pennsylvania. The 
Supreme Court held that Pennsylvania was without power to enjoin 
certain picketing and strike activity by the union because that activity 
might have been an unfair labor practice by the union under the F ed- 
eral law, and therefore the Federal remedy via the National Labor 
Relations Board was the exclusive remedy. 

If this is so, and if it is carried to any extreme, it means that much 
picketing and striking activity which is intimidatory and coercive to 
e mployees i is now an unfair labor practice under the Federal law, and 
the jurisdiction of the Federal Board and the Federal courts is exclu- 
sive and the States no longer can touch that activity. 

I realize that in the opinion of the Supreme Court which was 
written by Mr. Justice Jackson he did indicate that you might carve 
out an exception in the case where the picketing or strike conduct. was 
<0 violent as to obstruct public highways, to threaten what he termed 

. breach of the State’s peace. In those cases Mr. Justice Jackson 
reabcated that the traditional police power of the State to which I 
think Senator Lehman referred might still exist. 

I think in connection with this case it is also important to note the 
civil action implications. There was a recent decision in Virginia 
in which the union engaged in strike and picketing activity. It was 
the United Construction Workers. This was without question in the 
court’s findings intimidatory. The highest court of Virginia sus- 
tained an award, awarding a gentleman damages in the sum of ap- 
proximately 200,000, which was a salutary remedy, pointing out that 
the conduct of the union had been tortuous under the common law of 
Virginia for many, many years. 

I wish to point out that the Supreme Court has now granted certi- 
orari in that case confined to the question which the court itself 
presents under the Garner decision, since this union conduct was an 
unfair labor practice under the Federal law, was there any private 
action left which Virginia could entertain or did it wipe out the com- 
mon tort law of Virginia. That to us is very important, gentlemen. 

I would like to file on behalf of Southern Coal a much more com- 
plete memorandum for the committee on this subject. 

The Cuamman. We will be very glad to receive it. 
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Senator Kennepy. In the Garner case, is it not a fact that the court 
said, “We have held that the State still may exercise its historic powers 
over such traditionally local matters as public safety and order” and 
then went on? 

Mr. Howe. Yes. 

Senator Kennepy. In Mr. Moody’s statement, except that he added 
the interest he did use the words “health and safety.” There is no 
doubt that interest is a broad word, but health and safety I do not 
think there is any doubt that even with the Garner case that the Su- 
preme Court would not hold that the States do have these powers to 
regulate matters which do affect health and safety of the people in 
the State. 

Mr. Hower. May I comment very briefly? I certainly devoutly 
hope that is an exception carved out by Mr. Justice Jackson's opinions. 
Perhaps we as lawyers are over technical. The case Mr. Justice Jack- 
son referred to to support that statement was the old Allen Bradley 
Local case which was decided before the Taft-Hartley Act, and before 
there were any union unfair labor practices to fall within the exclusive 
jurisdiction of the Federal Government. Perhaps it will remain an 
exception. I think when we file the memorandum I can refer you 
gentlemen to an opinion by the National Labor Relations Board in 
which it asserts that even in cases of violence and intimidation, its 
jurisdiction is exclusive and the States well may be precluded from 
acting. 

We as lawyers feel that as a practical matter if we have to litigate 
these matters to the Supreme Court to get definitive rulings, whether 
the State ultimately is sustained in is exercise of its police power or not, 
that is going to take several years. We think that this problem is one 
which Congress should deal with to make clear what it intends to 
leave to the states. We think that is imperatively important. 

In labor relations I am sure all the Senators will agree when you get 
a problem, a judicial answer 3 years later as to whether such conduct 
is permissible or not may be of little value to either side. 

Senator Kennepy. But the words Mr. Moody used, “to maintain 
order, protect the health and safety,” I do not see how you can hold 
that the decision on the Garner case prevents that, unless you interpret 
those words far more broadly than their traditional use. 

Mr. Moony. Senator, it was a choice of word that was a little diffi- 
cult. How to modify that in the case of lack of authority to restrict 
picketing, or lack of authority to handle situations of that kind, 
I think it does verge on that. Just what the health, the safety, where 
you get down to a particular individual, is a little hard to do. But 
I think it is a real question, 

Senator Kennepy. You could restrict the picketing if it threatened 
the health and safety of the citizens. I think the Supreme Court 
held that in the Garner case. I think we come to a much broader 
interpretation as to where their health and safety was affected, and 
the maintenance of order. In some cases you might find that some 
State governments might consider the prohibition of the union shop 
as well as the closed con involve the health and safety of their citi- 
zens. So we are very concerned in accepting language which gives 
the State wide powers that we do not go beyond the traditional powers 
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of the State, which Senator Lehman spoke about which I think the 
States still possess. 

The Cuairman. Just for the record again, Senator Kennedy, I 
would like to read into the record exactly what President Eisenhower 
said in his recommendation on this point of Federal-State jurisdic- 
tion, and this question of emergency. I think the record ought to 
contain that. 

Senator Kennepy. I give up all time. The only point I would 
say is that the State has those powers which he mentions in his 
message. 

The CuarrMan. The President’s message, if I may read it into the 
record at this point, is as follows: 

The act should make clear that the several State sand Territories when con- 
fronted with emergencies endangering the health or safety of their citizens 
are not through any conflict with the Federal law, actual or implied, deprived 
of the right to deal with such emergencies. 


Then he goes on to say: 


The need for clarification of jurisdiction between the Federal and State and 
Territorial Governments in the labor-management field has lately been empha- 
sized by the broad implications of the most recent decision of the Supreme 
Court dealing with this subject. The Department and agency heads concerned 
are at my request presently examining the various areas of conflicts of juris- 
diction. When such examination is completed, I shall make my recommendations 
to the Congress for corrective legislation. 

So the matter is under consideration now by the Department of 
Justice at the President’s request. I just put that in for the record 
here while we are discussing this matter. 

Senator Kennedy, you are entitled to more time if you desire to 
have it. 

Senator Kennepy. No, sir. 

Senator Lenman. I listened with great interest to the reading of 
the President’s recommendation. I would point out that Mr. Moody 
is not the first witness who has appeared before this committee en- 
couraging just what he has urged in this thing. I would repeat that 
from long experience no action that I ever took or that any other 
governor of New York has ever taken during my lifetime concerned 
with the maintenance of order and the protection of health and 
safety of the citizens of the State was ever challenged by anybody. 
I can say to you that I do not think my hands were tied for a moment, 
and the powers are extremely broad of a governor, I am sure that 
is true not only in New York but in other States, in connection with 
the maintenance of order and protection of health. They have not 
been challenged. 

Mr. Moopy. Can a native of the sovereign State of Connecticut agree 
that is the way it should be. But in talking with many members of 
the bar in various States where we operate, I find a question has arisen 
in their mind. If it has, then it probably has arisen in the minds of the 
courts of those States, and we would like to have it clarified. That is 
our only point, sir. 

The Cuarrman. Senator Upton. 

Senator Upron. I waive my time, Mr. Chairman. 
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The Cuarrman. I want to thank Mr. Moody for his very valuable 
testimony this morning. 

Mr. Moopy. Thank you. 

The Cuarrmman. Before I call the next witness, I want to read into 
the record a letter I have here from Mr. John L. Lewis. Mr. Lewis 
was invited to appear before this committee to state his views, and he 
has written me a letter here which I will read into the record: 


Dear SENATOR SmitH: This is in response to your committee’s telegram of 
January 2U0 and letter of the 2ist in reference to hearings on the presidential 
message of January 11, transmitting legislative recommendations affecting labor- 
management relations. 

Your invitation requests that such testimony or memorandum as the United 
Mine Workers of America may desire be limited to the presidential recommenda- 
tions. In respectfully declining your invitation to testify I shall respect the 
limitation suggested and request that this communication be received as ex- 
pressing the views of the union and its members on the recommendations so 
made and as incorporated in 8. 2650, now pending before your committee. 

The President predicates his various recommendations on the premise that 
“The Labor-Management Relations Act, 1947, is sound legislation.” He then 
proceeds, as we view it, to urge amendments that in nowise change its original 
and continuting basic discriminatory, punitive and oppressive provisions. In 
truth, such amendments, if enacted, run to increase and compound the “felony” 
already perpetrated on the laboring people of America in the original instance. 
A far cry, these amendments, from the utterances of the presidential candidate 
in the summer and fall of 1952 when, for political favors sought, genuine relief 
was promised. It is not to be found in the current proposals or in S. 2650. With 
the presidential major premise we have heretofore, and do now, disagree. 

Recently we stated, and repeat now, that the Taft-Hartley Act is out of har- 
mony with the American concept of liberty, is a detriment to constructive and 
efficient labor-management relations, and that piecemeal tinkering with its mul- 
tiple provisions will not and cannot make it a wholesome thing. The President 
now, among other things, by advocating strike votes proposes to rivet around 
a labor organization and its members a double iron band of restraint and oppres- 
sion, apparently returning in his thinking to the long discredited doctrine that 
human labor is a commodity or article of commerce. The next step would be to 
fasten and apply this on all labor, organized and unorganized, governmental as 
well as private. In short, make every man and women who toils subject to the 
indignity of casting a secret ballot on the question of whether he or she individ- 
ually or collectively is willing to continue to give his or her strength and talent 
under existing working conditions, when the employer or employers can termi- 
nate and withhold work, or lock out at will—all without the necessity of being 
subjected to the same indignities. We abhor and denounce such a philosophy as 
contained in such a proposal. 

We can find nothing in S. 2650 which runs to alleviate or lessen the evils and 
the increasing threats to labor inherent in the complex provisions of the act—the 
use of the injunction, the invocation of damage suit actions and the broad per- 
missive and mandatory powers of the Board in the administration of the act in 
general. The recommendations made are pale palliatives, calculated falsely to 
soothe rather than genuinely to cure the manifold inequities and injustices so 
deeply imbedded in the act as to be remedied only by major and not minor 
surgery. 

Our experiences and similar experiences of all other labor organizations 
justify each of us in the belief that under neither the act, the amendments con- 
tained in 8. 2650, nor the presidential proposals can there be said to be “any 
balm in Gilead” for the laboring population in America. 

It is the first ugly savage thrust of fascism in America. 

It is the ugly recrudescence of government by injunction. 

It does create an inferior class of citizens. 

It should be repealed in toto. 


The next witnesses are Mr. ate S. Haddock and Mr. Matthew 
Dushane, who I understand would like to appear jointly. 
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STATEMENTS OF HOYT S. HADDOCK, MATTHEW DUSHANE, AND 
JOHN M. BISHOP, ON BEHALF OF THE CONFERENCE OF AMERICAN 
MARITIME UNIONS 


(Conference of American Maritime Unions: American Radio As- 
sociation, ClO; Brotherhood of Marine Engineers, AFL; Brother- 
hood of Marine Officers, Local 13212, District No. 50, UMW; In- 
landboatmen’s Union of the Pacific, AFL; Marine Cooks and 
Stewards, AFL; Marine Firemen, Oilers and Watertenders, AFL; 
Masters, Mates and Pilots, AFL; National Marine Engineers Bene- 
ficial Association, ClO; National Maritime Union, CIO; Radio 
Officers Union, AFL; Sailors Union of the Pacific, AFL; Seafarers 
International Union, Atlantic & Gulf District, AFL: Seafarers In- 
ternational Union, Great Lakes District, AFL.) 

Mr. Happock. My name is Hoyt Haddock. Appearing with me 
are Mr. Dushane, Washington representative of the Seafarers Inter- 
national Union, and Mr. John M. Bishop, Washington representa- 
tive and secretary treasurer of the Masters, Mates and Pilots. 

At the outset, Mr. Chairman, I should like to make it clear that 
we are appearing here supporting the positions of the national AFL 
and CIO, and we are addressing our remarks only to the maritime 
problem that confronts seafaring men who are members of our or- 
ganizations. 

The CHamMaNn. Are you going to address yourself then to the 
President’s recommendations for the special treatment of the maritime 
and other industries ¢ 

Mr. Happocx. That is right. That is the one thing which we do 
address ourselves to. 

The Cuamman. You are not commenting on the rest of the Presi- 
dent’s recommendations ? 

Mr. Happock. We are not. 

The Cuarrman. Do you take any position on the other recommenda- 
tions ¢ 

Mr. Happocx. We take exactly the same position which the Amer- 
ican Federation of Labor and the Congress of Industrial Organiza- 
tions take. 

The Cuarrman. Thank you. You may proceed in your own way. 

Mr. Happock. My name is Hoyt S. Haddock. I am appearing on 
behalf of the Conference of American Maritime Unions. This con- 
ference is composed of American non-Communist-dominated unions 
which are affiliated with the American Federation of Labor, the Con- 
gress of Industrial Organizations and the Marine Affiliates of the 
United Mine Workers of America. These unions are listed on the 
title page of this testimony ‘The total membership of these unions is 
approximately 130,000 seamen. 

As briefly as possible I will limit myself to a statement pertaining 
to the impact of the Taft-Hartley Act upon the employment prac- 
tices in the maritime industry, and our views on section (e) of S. 2650 
which would amend Taft-Hartley to permit the employers to enter 


into prehire contracts with unions and to enter into a union-shop 
agreement under which an employee shall become a member of the 
union within 7 days after the beginning of his employment. 
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The Taft-Hartley Act has proven to be disruptive to labor rela- 
tions in the maritime industry. Our experience under Taft-Hartley is 
an illuminating example of the unrealistic approach of the act to the 
problems of labor-management relations in the maritime industry. 

The Taft-Hartley Act has operated to destroy the union hiring 
hall. The union hiring hall is the most important single labor re- 
lations device ever to be developed in the maritime industry. Specifi- 
cally, Taft-Hartley would prevent preferential employment and 
rotary shipping. Without preferential employment union security 
cannot exist. ‘To eliminate rotary hiring is to return seamen to the 
scandalous and horrible conditions of the east coast longshore shapeup 
and more, 

Prior to the union hiring hall merchant seamen were subject to the 
most archaic and outrageous hiring practices ever to exist. Ship- 
owners hired men off the docks in shapeups, through shipping masters 
who operated saloons, houses of prostitution, boarding houses, supply 
houses, and the like, or through offices operated by employer asso- 
ciations. ; 

Where the shipping masters were used to supply seamen many 
peculiar practices grew up. The usual boarding house practice was 
to require a month’s rent in advance. A day or so later the seaman 
would be shipped and his advanced board money was kept. Seamen 
were usually tricked into running up large debts in establishments. 
It was common practice for seamen to be rolled when under the in- 
fluence of liquor. 

Merchant seamen will not willingly permit a return to the in- 
dignities, discomforts, and abuses which they suffered prior to the 
establishment of the union hiring hall. 

Let us examine the way in which the union hiring halls operate. 
Under the rotating system, the unemployed seaman who has been long- 
est without work is first to secure employment when a vacancy he is 
qualified to fill occurs. Employment is based upon priority of regis- 
tration at the hall with preference given to seamen who have been 
previously employed by one or more companies under the agreement. 
Ship operators notify the hiring hall of the number of men needed in 
various ratings. The man at the head of the list for that particular 
line of work is sent to the representative of the company. The sea- 
man may not insist on shipping on any particular vessel or for any 
particular company. 

An applicant may twice turn down a job offered him without losing 
his place on the registration list. If he declines the third job offered 
him, his name is dropped to the bottom of the registration list. If 
the union has not supplied a replacement within an hour before sail- 
ing time, the companies may obtain the needed personnel from other 
sources. 

Such a system equalizes opportunities for placement in the same 
occupation and prevents favoritism and collusion. It does not post- 
pone immediate reemployment of regular employees nor does it 
permanently replace those who are absent due to illness or injury 
or because they are on vacation or leave of absence. This does not 
interfere with continuous employment, but merely provides replace- 
ment for those who quit or are unable to ship out again. 
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It should be noted that employers are free not to accept for employ- 
ment any seaman referred to them by the union if they decide that the 
seaman is not satisfactory. In such cases the union has agreed to 
promptly furnish a replacement. If the union fails to promptly fur- 
nish soclaeenant, the company is free to fill vacancies from any other 
source they choose. 

In this industry, stability of employment does not exist. A constant 
high rate of personnel turnover is an important factor. Participation 
in the hiring process by a union is indispensable if organization is 
to exist at all under such conditions. No comparison can be drawn be- 
tween the union security problem of a union representing factory 
workers, and a maritime union’s need for a hiring hall. The first is 
essentially a device to protect the status of the organization and there- 
by to enable it more effectively to promote the welfare of its members. 

The maritime hiring hall, on the other hand, exists primarily to 
protect seamen against discrimination—not only for union activity, 
but for race, creed, and color as well. It is also the only tested means 
of protecting seamen against employment practices which in the past 
were notorious. It was the means of putting an end to the archaic 
hiring practices existing prior to its establishment. It also stopped 
the vicious practice of permitting workaways to ship without pay. 
Workaways were used as a company threat against shipboard working 
conditions and against the very jobs held by bona fide seamen. 

It is a commonplace fact that almost every major maritime strike 
revolved about the hiring hall. That was because the old hiring 
practices were the most vicious cause of the bad conditions seamen 
worked and lived under in those days. Despite the fact that strike 
after strike was lost in the early days of asodern organization in the 
industry, seamen continued their struggle until the hiring hall became 
an accepted practice. The heart of maritime labor organization is the 
hiring hall. It is the link between the union and the men on the 
ships. When that is destroyed, the men are dispersed; they lose 
effective force. 

It is impossible to keep a seaman forever on board his ship. Even- 
tually he must leave in order to rest, enjoy recreation, or to be with 
his family. Unless he is replaced by another seaman from the union, 
if union seamen are available, the door is wide open for the introduc- 
tion of nonunion elements and the shipowner is left free to subvert 
all union influence. 

In sum, therefore, to outlaw the hiring hall would have two results. 
The seaman would no longer be free to contract for the sale of his 
services. He would no longer, through his bargaining agent, be pro- 
tected by being hired in honest rotation from lists maintained by his 
union. Instead he would have to offer his services for acceptance in 
whatever manner the employer dictated. 

The second result would be that the seaman would lose all of the 
services of his union. Although the right to organize and to bargain 
collectively are basic rights, constitutionally protected, he would not 
even discuss the question of hiring. An area for bargaining, essential 
to him, would be removed forcibly from his reach. Without this 
right the discussion of wages, hours, and working conditions becomes 
academic. At the very base of the employer-employee relationship, 
he would be cut off from the assistance of his union. 
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‘To appreciate the unremitting intention of seamen to retain the 
hiring hall, we must consider the nature of a seaman’s employment. 
When a seaman boards his ship, he is completely dependent on its 
owner or master. When the shoreside worker finishes his day’s work, 
he isa free agent. The seaman, however, depends upon the wa 
for food and lodging as well as employment. He lives on the job 
without means of partaking in the daily life of his family. He is 
subject to order and discipline not only at work but also during 
leisure hours as well. 

When a shoreworker differs with his foreman, he is always free to 
quit on the spot. ' A seaman must continue obeying orders at the risk 
of being locked up or charged with mutiny. 

On March 1, 1940, the Maritime Labor Board report to the President 
and to the Congress summarized these conditions as follows: 

Legally the seaman is restricted. Once he signs shipping articles he becomes 
a member of a group apart, whose rights and duties are closely circumscribed by 
a special code of laws. Economically he is insecure; his right to industrial self- 
government is often unrecognized and his collective bargaining challenged, espe- 
cially when in conflict with navigation laws. Politically he is virtually dis- 
franchised owing to frequent absence at election time. Yet, no other group of 
industrial workers is asked, or is expected to show the compliance, discipline, 
loyalty, courage, and the spirit of self-sacrifice, demanded of seamen by the 
employer and the public. 

Under these conditions the special need for the present kind of hiring 
practices for seamen hedeak the union hiring hall can be better 
appreciated. 

The Cuatrman. May I interrupt you just a minute, Mr. Haddock. 
I gather from the arguments you are making here, you are setting up 
a record which defends the recommendation the President made, or 
have you some criticism of the recommendation the President made 
which is incorporated in the pending bill ? 

Mr. Happock. We are attempting to show that the recommendation 
which the President has incorporated in his proposal cannot be appli- 
cable to the conditions of merchant seamen. That is what we are 
attempting to show. We are opposed to the attempted application of 
his proposal to the merchant seamen because it cannot effectively give 
a beneficial result to merchant seamen. 

The CuarrmMan. Let me again for the purpose of the record so that 
we will have it clear what the President recommended read his exact 
language into the record, and then I would like you to comment on it. 
This is the President’s recommendation on the special industries: 

Employees engaged in the construction, amusement, and maritime industries 
have unique problems because their employment is usually casual, temporary, or 
intermittent. I recommend that in these industries the employer be permitted 
to enter into a prehire contract with the union under which the union will be 
treated initially as the employee's representative for collective bargaining. I also 
recommend that in these industries the employer and the union be permitted to 
make a union-shop contract under which an employee within 7 days after the 
beginning of his employment shall become a member of the union. 

I am not familiar enough with the maritime industry to quite under- 
stand what you are complaining about in this recommendation of the 
President, and which we try to incorporate in the language of my bill. 

Mr. Happocx. Chairman Smith, first of all, we are trying to ac- 
quaint you with the specific conditions that exist in the maritime in- 
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dustry, which would make inoperative this proposal; we deal specifi- 
cally with this language a little later on in our testimony. 

The Cuamman. You may proceed, Thank you. 

Mr. Happock. It should be apparent that the protection of seamen 
and the existence of the unions are impossible without the union hiring 
hall. 

The practical effect of Taft-Hartley on labor relations is best 
illustrated by the first hiring-hall test cases before the National Labor 
Relations Board and the courts. The first case involved the National 
Maritime Union, CIO and the Lake Tankers and Great Lakes Trans- 
port and the Texas Co. The contracts, which expired January 19, 

1948, contained provision for the hiring-hall practice. The com- 
panies refused to continue the provisions pertaining to the hiring hall. 
This refusal was based on Taft-Hartley. 

Negotiations proceeded at a slow and fruitless pace because of this 
company position which was inspired by the expected injunctive pro- 
tection of the law. Finally the union authorized a strike in the Great 
Lakes in an effort to obtain agreement. The companies filed unfair 
labor charges against the NMU as violating section 8 (b) (3) of the 
act. The union was then exposed to the fastest action any union ever 
had from the National Labor Relations Board. Certainly, under the 
Wagner Act no union ever had an employer haled into a hearing as 
precipitously as was the NMU on the basis of the charges filed by 
these employers. Despite the union’s protests of insufficient time to 
prepare, and the union’s being tied up with the negotiations covering 
the Atlantic and Gulf coasts, the Board proceeded with the hearing 
on the complaint. At the same time negotiations between the mari- 
time unions and the Atlantic and Gulf coast ship operators also 


bogged down on the issue of the hiring hall. 

By June 15, 1948, the refusal of the employers to continue this 
employment practice became the principal issue for striking the 
industry. It was obvious that the employers were relying yen the 


Federal injunction under the Taft-Hartley Act and so avoided real 
collective bargaining as the deadline approached. 

As anticipated by the employers, the Taft-Hartley Act was invoked 
and a Presidential Fact Finding Board was designated. At the hear- 
ing before the President’s Board, it again was evident that the em- 
ployers were depending upon gov ernmental intervention. Again the 
principal issue was the continuance of the hiring-hall employment 
practice. On June 14a court order was issued, intiated by the Federal 
Government, restraining the parties from making any changes in the 
wages, pay, hours, terms, and conditions of employment other than 
by mutual consent. On June 23, 1948, on request of the court, the 
union and the companies agreed to preserve the status quo during the 
life of the we tion issued on that date. A similar injunction ap- 
plied to the Great Lakes controversy. 

It is significant that during the injunction period no bona fide nego- 
tiations took place. It was obvious that the injunction period was 
being used in the collective-bargaining process against the unions. 
On the eve of the termination of the i injunction, when the unions would 
have been as free to strike as they would otherwise have been on June 
15, agreement was reached. The result was that the hiring hall was 
preserved and the seamen were granted wage increases ‘and other 
benefits. 
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However, the lapse of time caused by the injunction not only re- 
sulted in confusion and uncertainty, but created the additional prob- 
lem of delayed application of wage and other benefits and of retro- 

tivity of the seamen’s gains. This is a common problem which 
occurs whenever collective bargaining goes beyond the termination 
date of a contract. It was aggravated in this case by the fact that 
several months had passed since the terminal point of the contracts. 

Certainly, no one can argue that the Taft-Hartley Act in any way 
contributed to industrial peace in this situation. 

It is our earnest conviction that if no injunction had been applied 
(o the maritime unions on the Atlantic and Gulf coasts, the employers 
would have settled with the union prior to June 15 and avoided the 
necessity for a period of uncertainty, uneasiness, national anxiety, and 
threatened disturbance. 

On June 11, 1948, the Atlantic and Gulf coast ship operators had 
filed an unfair labor practice charge with the NLRB, because of the 
NMU’s insistence upon renewal of the employment clause. Com- 
plaint was issued quickly by the Board and hearings were nen l. The 

trial examiner followed the ruling on the Great Lakes case and re- 
ported against the union. 

No real negotiations took place for the next month, with the ship 
operators resting on their oars. Soon it became apparent to the com- 
panies that the union would not abandon its position on the hiring hall, 
und that a strike would occur. 

On August 17, 1948, the NLRB issued an order against the NMU 

| the Great Lakes case. The next day, August 18, "1948, agreement 

as reached preserving the hiring h: ll subject only to a final deter- 
mination of its legality by the United States Supreme Court. 

The New York Herald Tribune, on August 20, 1948, commented 
editorially on the hiring halls in part as follows: 

The National Labor Relations Board decision holding union-controlled hiring 
halls in the maritime industry illegal under the Taft-Hartley Act throws the 
industry into serious confusion. There can be no question as to the correctness 
of the Board’s decision in terms of the Taft-Hartley Act. Inherent in the system 
of union hiring halls is the intent to refer for employment only union members 
a prohibited discrimination against nonmembers. Yet the decision could very 
well precipitate disastrous shipping strikes which would affect our whole 
European recovery plan. Other industries which made agreements of expe- 
diency and compromise over closed-shop conditions may also find themselves 
embroiled. 

The Board has rejected the contention that the peculiar characteristics 
of the maritime industry require union control of employment. Their duty, 
as the decision points out, is to administer the law as written and not to pass 
upon the wisdom of its provisions. However, anyone familiar with the shocking 
conditions under which seamen were employed, including being drugged and 
shanghaied aboard ship—in the days before the unions were strong will agree 
that union hiring halls have brought urgently needed reforms, as well as some 
abuses. 

The decision against the National Maritime Union in the Great Lakes case 
poses squarely the question of need for revision of some of the terms of the 
Taft-Hartley Act. We have suggested before that a blanket prohibition 
against the closed shop, for example, may not be the best way to cure abuses 
that exist in some closed-shop situations and experience indicates that there are 
other parts of the act which need reconsideration. Some provisions need tight- 
ening, such as that directed against featherbedding, and others need to be re- 
laxed or at least clarified. 
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The Labor Board petitioned the circuit court of appeals for enforce- 
ment of this order against the National Maritime Union. On July 
1, 1949, the circuit court of appeals upheld this petition against the 
union. 

However, Judge Jerome Frank, who worte the opinion for the court, 
clearly indicated that in his opininion no other choice faced the court 
in view of the provisions of the Taft-Hartley law. He stated in part: 

* * * Wherefore (passing for the moment the question of constitutionality) 
we must give effect to that purpose, without regard to our own beliefs, no matter 
how strong they may happen to be, as to the social undesirability of the resultant 
return to the so-called shapeup in the employment of seamen. 

If our interpretation of the Supreme Court’s interpretation of the Constitution 
is sound, then respondents, who deem the statute harmful, must pursue the con- 
stitutional, democratic, process of either persuading the present Congress or 
electing new Senators and Congressmen who agree with them. 

The Conference of American Maritime Unions is following the sug- 
gestion of the circuit court of appeals by asking Congress for relief. 
Our plea is backed up by the War Labor Board which, during World 
War II, established union security for shoreside unions which in 
effect is the same as that provided for in the Taft-Hartley law. The 
Board at the same time rejected this type of union security for mer- 
chant seamen and established the hiring hall as the only possible 
type of union security that could be practiced in the maritime indus- 
try. 

On June 23, 1949, the New York Times, which had been following 
the attempts to legalize the hiring hall, contained an editorial which 
in part reads as follows: 

* * * Perhaps the most important of all, as an element bearing on future 
labor-management relations, was the easily won agreement on the hiring hall, 
which was extended pending a Supreme Court decision on its legality. Both the 
unions and the operators want the hiring hall to stay in the industry, and Con- 
gress will err if it does not give a full hearing to those seeking an exemption for 
the shipping industry in any hiring hall ban. 

In recent months, the newspapers, in conjunction with responsible 
public and private agencies, have stepped up criticism of the crime and 
corruption which exists in those segments of the maritime industry not 
controlled by union hiring halls. It is little wonder that racketeering 
und gangsterism result from such employment practices as the shape- 
up system of hiring. This cannot happen under a hiring hall system 
which is basically controlled and policed by the rank and file seamen. 

Not even the most ardent proponent of sections 8 (a) (3) and 8 (b) 
(2) of the Taft-Hartley Act will quarrel with the proposition that a 
seaman who is not a good citizen has no place in the maritime in- 
dustry. 

The maritime unions have demanded, fought for, and won the em- 
ployment practices which were in effect under the Wagner Act. Also, 
these unions have been pioneers in educating the membership as to 
their responsibilities while at sea. To this end, the membership has 
written into their respective union constitutions specific provi- 
sions which make certain acts of misbehavior the subject of discipli- 
nary action ranging from fines to the extreme penalty of expulsion. 
For example, the constitutions provide for expulsion of any member 
who has been found guilty by a court of competent jurisdiction of 
the commission of a felony. Leaving a ship erthantied is also an 
expellable offense. 
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As long as the merchant seamen themselves can control the conduct 
of “performers,” the industry will reap the benefits from eee 
manned ships. Eliminate the preferential hiring practices which 
existed and you openly invite subversives, perverts, dope fiends, and 
other criminals to man the ships of our merchant marine. 

The Coast Guard has not been revoking the seamen’s documents of 
all persons guilty of crimes of the type and seriousness which should 
keep them out of the merchant marine. 

It is a matter of public record that the unions forming the Con- 
ference of American Maritime Unions, through relentless drives 
against the waterfront section of the Communist Party, have made an 
outstanding contribution to the welfare and security of our Nation. 
This task would not have been possible without the union’s control 
over the employment practices in the industry. Instead, the Taft- 
Hartley Act has provided an avenue of return for these subversives 
and criminals. 

Today, under Taft-Hartley, the rank and file seamen are prevented 
from weeding out those dangerous criminals who are a threat to the 
ship, the passengers, and to the crew members. For example, there 
have been cases of men who have been convicted of committing serious 
sex crimes, have served their prison terms, and then shipped out again 
because of an NLRB ruling. 

Another example is that of a seaman who, after serving a prison 
sentence for a narcotics crime, is shipped aboard our ships by order of 
the NLRB. 

To seamen there are certain crimes which definitely prove that the 
criminal should never again sail. Their reasoning is based on the 
knowledge that life aboard ship and the traveling to all parts of the 
world are temptation to commit these crimes. For example, a man 
who has been convicted of a narcotics crime will certainly be less apt 
to commit another narcotics crime if he does not sail to foreign ports 
where narcotics may be purchased for smuggling purposes or for his 
own use. Yet, instead of working together for the common purpose 
of strengthening our merchant marine, the union and the shipowners 
find themselves before the NLRB defending their actions against 
Communists, perverts and other undesirables who have been given the 
green light by the Taft-Hartley Act to disrupt an industry that is 
so vital to our national defense. 

It might be argued that employers are perfectly capable of inquir- 
ing into the background of applicants for employment, without the 
benefit of a union controlled hiring hall. Because of the very nature 
of the industry, this line of reasoning ignores reality and therefore is 
without merit. It is a matter of record that the turnover rate in the 
maritime industry is infinitely greater than that which exists in shore- 
side employment. A 40 percent turnover, for example, is not an ex- 
treme situation. Assume, therefore, that a large passenger ship, which 
has a crew complement of 600 men, docks and 240 members of 
the crew quit the vessel. Since the ship, in order to conform with its 
sailing schedule, must leave port within 4 days after arrival, the com- 
pany would be required to interview and hire 240 qualified employees 
from whatever available sources it could tap within the brief period of 
4 days. Especially when there is a shortage of qualified men in the 
industry, one can readily appreciate the practical difficulties which 
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would confront a steamship company in completing the crew with 
qualified personnel so that the vessel could sail on time. The answer 
is obvious and needs no amplification. 

Actually what we are saying is that the rank and file workers often 
set upa code of ethics which are desirable for our national well-being, 
In this particular case the seamen of our Nation, through bitter experi- 
ence, set up a code of ethies which they enforce through their hiring 
hall. A Coast Guard survey shows that the average turnover of a 
ship’s personnel per voyage is 32 percent (actually 31.9 percent). A1- 
though the average voyage is less than 1 month, we will simplify our 
observation by using 32 percent as the average monthly turnover, 
This means that every month there are 32 separations for every 100 
seamen employed aboard our ships. This is 8 times the average 
monthly 4.0 turnover rate of all of the United States manufacturing 
industries during 1952. In other words, every job aboard ship be- 
comes open during an average 3-month period. It is little wonder 
that merchant seamen through their unions are vitally concerned with 
replacing open jobs with union members. 

it is clear that the claim of the antiunionists that the bona fide 
hiring hall prevents young Americans from entering an occupation of 
their choosing is a ms inufactured excuse. When there were no union 
hiring halls, there were no job opportunities in the merchant marine. 
There were few jobs at any wage. Vermin-ridden ships, rotten food, 
and crimping were the order of the day. The only type of persons 
who would go to sea would be those who could not find employment 
ashore or those who wish to sail occ asionally, purely for “adventure.” 
It is my considered opinion that those who were responsible for out- 
lawing preferential hiring for merchant seaman were seeking a return 
to those conditions. This would create chaos for the seamen who desire 
to make the sea their means of earning a livelihood. It would drive 
the more stable skilled seamen to shoreside oce upations where they 
could earn a secure and decent standard of living. We would again 
return to the days when it was said that only fugitives and damned 
fools go to sea. Bona fide seamen do not relish the idea of being 
driven out of jobs because a few want to return the seamen to the con- 
ditions of the “good old days” and have our merchant marine one of 
the worst in the world. 

Every American boy does not have the opportunity to come to shore- 
side plants such as a General Motors plant gate and expect employ- 
ment. He will be employed only when job opportunities are opened 
because of employee separations or plant expansion. Also, the Gen- 
eral Motors workers who take vacations or special leaves of absence are 
assured of their jobs when they return. They are not replaced by 
neweomers. That is what the seamen desire and can realize through 
a bona fide rotary hiring hall. They can leave their ship to spend 
some time with their families and be assured that their jobs are being 
filled by men like themselves who are returning from a visit with their 
families. They, in turn, will be able to ship under an honest rotary 
system when they return to reship. Actually, the whole procedure 
boils down to the only seniority system that is practical in an industry 
such as ours. 

Frankly, we are tired of listening to the antiunionists who want to 
destroy the hiring hall on the false premise that it prevents every 
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American who wants to go to sea from doing so. When those pro- 
fessional union busters guarantee every American a job with proper 

ages and working conditions, and does not simply help to disillusion 
‘oung Americans by piling them up in strange seaports and using 
them for union- -busting purposes, we will be impressed with their an- 
nounced desire to permit every American who wants a job under union 
conditions to have it. Until then we are not impressed. 

The Taft-Hartley law recognizes that some protection should 
civen to unions in the form of the union shop. The law enables shore- 
-ide workers to vote in NLRB elections to determine whether they 
lesire to have a union shop. However, the union shop is not prac 
tically available to the unionized seaman. 

The proposed amendment of Taft-Hartley to (1) provide that the 
ee and maritime unions may enter into a prehire contract, 
and (2) that persons shall join the union 7 days after beginning 
e as ment, are of no benefit to the organized seamen in our maritime 
unions. The issuance of membership books is done from the union 
headquarters ashore. No one can expect the seamen aboard ship to 
issue membership books. Moreover, what could be done to compel 
a seaman to join the union when his 7 days are up and the ship is out 
at sea on a 2-month trip to the Far East? All of us know that nothing 
could be done. Also, suppose this same seaman, who refused to join 
the union, returned to the States after his 2-month trip and reappeared 
in the union hiring hall to register for a job. In this case the union 
would be compelled to register him and ship him out. This would be 
so because the person had a break in employment when he signed off 
the first ship. We are certain that neither the union could refuse to 


register him nor could the company refuse to hire him on the grounds 
other than incompetency. 
Thus, while Congress has pene union security for shoreside 


workers, it continues to deny this protection to seamen, without whose 
labor marine commerce would cease and our national defense would 
be impaired. We state that the Taft-Hartley Act, as well as the 
proposed amendment by 8. 2650, are discriminatory toward a vital 
segment of American labor—the seamen. 

S. 838, 83d Congress, Ist session, introduced by Senator Warren G. 
Magnuson, is an amendment to Taft-Hartley that would provide for 
a bona fide maritime union hiring hall. The text of this desirable bill 
is as follows: 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 14 of the National Labor Rela- 
tions Act, as amended, is amended by adding at the end thereof the following new 
subsection : 

“(ce) Nothing in this act shall be deemed to make an unfair labor practice the 
demand for or performance of an obligation in a collective bargaining agreement 
between an employer and a labor organization or organizations in the maritime 
industry (not established, maintained, or assisted by any action defined in section 
S (a) of this act as an unfair labor practice) establishing a hiring or employ- 
ment practice under which the employer undertakes to refer job opportunities 
to and seek employees from a hiring hall operated by the labor organization and 
giving preference to members of the labor organization or those holding evidence 
of temporary status equivalent to membership for the purpose of employment.” 

For the purpose of this subsection, the term “maritime industry” includes all 
industries employing personnel engaged as licensed or unlicensed members of 
the crews or ships or barges engaged in offshore, coastal, intercoastal, or inlanc 
transportation, or in longshore operations servicing such ships or barges. 
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We respectfully urge this committee to recommend to Congress 
that the language of S. 838 be enacted into law. By so doing you 
would provide the merchant seamen with the protection they need 
and desire. 

The Cuarrman. Mr. Haddock, we are very glad to have your testi- 
mony, and you have brought a very important matter to our attention. 
1 think the evils which you are talking about were intended to be met, 
at least in part, by the President’s recommendation. 

Now, the question period. Senator Murray. 

Senator Murray. I think the statement you have made is so 
complete that I do not care to ask any questions. 

The Cuarrman. Senator Purtell. 

Senator Purrets. I want to compliment you on the evidence you 
have given this morning. It is very helpful to me, and, I am sure, to 
my colleagues. 

On page 3, in the first paragraph, or rather the first complete para- 
graph, about the sixth line, it says: 

It should be noted that employers are free not to accept for employment any 


seaman referred to them by the union if they decide that the seaman is not 
satisfactory. 


You, of course, specify certain things that are considered satis- 
factory or unsatisfactory ; is that right? He does not have complete 
freedom of decision, has he / 

Mr. Happock. Subject to arbitration. 

Senator Purrets. That is what I thought. I again want to tell 
you that I think you have made a most comprehensive report here. 
What are the requirements for union membership in your unions? 


Mr. Happock. He must have papers to ship as a union man. 

Senator Purrett. You cover many, many unions here. 

Mr. Happocx. That is the basic. He cannot have a criminal record. 
Those are the only two things. 

Senator Purrext. Do you investigate him? You spoke about the 
lack of time of the employer. I am trying to get this information for 
my own information, and not to try to confound you. You speak of 
the necessity of filling in a crew with an additional 240 men. Do you 
investigate thoroughly the men who apply for membership in your 
union ¢ 

Mr. Happocx. Yes. They all have membership committees which 
go into the papers and background of the individual seamen. 

Senator Purretn. For the record, when you speak of papers and 
various unions, you mean papers that certify his qualifications? 

Mr. Happock. That is correct. 

Senator Purre.t. And he obtains those papers from where? 

Mr. Happock. The United States Coast Guard. 

Senator Purre... So in every case that is the only requirement, 
that your investigating committee determines that he is a man of good 
character, and he has these papers issued by the Federal agency ¢ 

Mr. Happock. That is correct. 

Senator Purre.z. That is all? 

Mr. Happocx. That is correct. 

Senator Purrett. So if a man has those papers and comes in, you 
will admit him to the union? 

Mr. Happock. Yes. 

Senator Purretx. Thank you. 
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The Cuarmman. I think you mentioned it here, but there is no 
discrimination for race, creed, or color in your operation ¢ 

Mr. Happocx. No, sir; there is not. 

The Cuarmman. You take them all, no matter what those condi- 
tions are, if they satisfy the qualifications required by the Coast 
Guard; is that correct ? 

Mr. Happock. That is correct. 

The Cuamman. Thank you. Senator Neely. 

Senator Negxy. Is any investigation made concerning communistic 
activity ? 

Mr. Happock. Yes. 

Senator Nrgry. I think that is important. I thought that Senator 
Purtell was trying to obtain that important information. 

Senator Purre.y. If I thought of it, I would have asked it, but I 
did not have that in mind when I asked the question. 

Mr. Happock. I am sorry. I thought you did when you asked about 
his character. 

Senator Purreiy. I meant his character. 

Mr. Happocg. First of all, the Coast Guard, if it has adequate proof 
he is a Communist, will not issue him papers. 

Senator Purretyt. That is what I assumed. 

Mr. Happock. We have generally available to us the records of the 
Coast Guard with regard to the people’s background. I may state 
that we are forced to take people into the union that we do not want 
to take in. I should revise that. We do not take them into the union; 
we have to ship them, and we have to ship dope addicts and peddlers 
and other characters. There are some Communists going to sea today 
that we know are Communists, but we still have to ship them because 
they have not been screened off, and the NLRB tells us we have to 
ship them. 

Senator Neety. Are they members of your organization ? 

Mr. Happock. No, they are not. 

Senator Neety. What do you mean by your statement that you have 
to ship them? 

Mr. Happock. We cannot discriminate against any person because 
he is not a member of the union. Since he is a seaman, not a member 
of the union, we have to ship him out on ships because the NLRB in- 
sists that we do it. We have had many cases, I do not know how 
many, but certainly over 100 in all of the unions combined, where the 
NLRB compelled the unions and shipowners to ship people aboard 
ship who are these types of people. 

Senator Nrety. Can you cite us any case in which the National 
Labor Relations Board has compelled your union to “ship out,” a 
known Communist ? 

Mr. Happock. In our testimony before this committee last year, 
I believe it was, we submitted specific examples of that. We can do so 
again and would be happy to if you want it for the record. There 
are poy of them. 

_The Cuarmman. Did the NLRB under those conditions pass on spe- 
cific cases, or did they simply lay a rule that covered the case? 

Mr. Happock. They passed on specific cases. 

The Cratrman. That was in 1948? 
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Mr. Happock. In each case—I was going to say each instance—we 
have insisted that the NLRB force us to. That is not true. Where 
they have given a clear decision involving one type of individual 
we have been very reluctant not to ship other types of individuals 
such as that, although I may say at one time there were something 
like 40 cases before the Board at one time from which the unions and 
the shipping companies had to be concerned in fighting to keep that 
type of person from being taken into our merc hant marine, the Com. 
munist, dope ped ller, and other nefarious characters, instead of giv- 
ing attention to the real need of building and manning an American 
merchant marine which we so badly need, and which is so well set 
forth under the 1936 act. 

The CHatrmMan. In answer to Senator Neely’s question, you indi- 
cated you would be glad to give us those for the record. Can you give 
us the cases where the NLRB practically compelled you to ship men 
vou did not feel were qualified ? 

Mr. Happock. We can and we will. 

The CHairman. I think you want that, Senator Neely / 

Senator Neevy. Yes, Mr. Chairman; I think that it is very im- 
portant. 

(The information referred to was not received at the time the hear- 
ings were printed. When received it will be retained in the committee 
files. ) 

Mr. Happock. We have been seeking ever since Taft-Hartley came 
into effect, and Congress has been told every time we have had an 
opportunity, of these conditions, we are still begging our Congress to 
do something about. 

Senator Purrett. Mr. Chairman, I just remark there, because this 
7-day situation has arisen in this discussion, I know in my case I had 
particularly in mind when discussing that, the migratory workers 
going from peach picking over to cotton picking and up perhaps to 
apples. That is the situation which at the time in my thinking at the 
particular moment I was concerned with. I am not sure, was not that 
the thing we discussed to some extent, the 7-day situation, the mi- 
gratory worker ¢ 

The CuarrmMan. We had that as the many types of cases where the 
employment is casual, temporary, and intermittent. But we specifi- 
cally designated the maritime industry, or the President did in his 
statement, and I tried to reflect that in the legislation. So as our 
amendment reads now, it is intended to cover, or I thought it was 
intended to cover, the very problems you are suggesting. 

Mr. Happock. We appreciate the President’s concern for the mer- 
chant seamen in this situation. But it just so happens that his for- 
mula does not provide any relief to the terrible conditions which would 
exist under that type of operation. 

The CHarrMANn. | agree with Senator Neely that this matter needs 
very careful study. I am sure all of us are impressed with what you 
bring to our attention. 

Senator Upton. 

Senator Upron. Mr. Chairman, I am grateful for the presentation 
which has been done so clearly and concisely. I have no questions. 

The Cramman. Senator Lehman. 

Senator Lenman. I want to compliment the witness on a very clear 
statement. I am going to ask 1 or 2 questions for my own information. 
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Do I understand that the papers to the seamen are issued by the 
Coast Guard ? 

Mr. Happocx. That is correct, sir. 

Senator Leuman. And do those paper include a record of the man, 
the criminal record, and so forth ? 

Mr. Happocx. They do. Pardon me. The papers issued to the man 
do not. The papers that are in his file at Coast Guard do contain his 
background. 

Senator LEHMAN. Does the union get a record of that ? 

Mr. Happock. We can get the general background of it; yes, sir. 

Senator LEHMAN. You gave one example here which to me was very 
convincing and very graphic, that under the hiring hall system a man 
who had been engaged in the narcotics trade would not be permitted 
to ship on a boat that went to certain places where the narcotic trade 
flourished. How do you handle that? 

Mr. Hapvocx. Prior to Taft-Hartley we had the background, of 
course, of the man. If the man is convicted of a narcotics charge, we 
obtain that information from the Coast Guard and from the courts. 
We actually get that information from the courts before the Coast 
(iuard gets it. But it becomes part of his file at the Coast Guard head- 
quarters. When we get that information, if he is convicted of these 
crimes, he is automatically expelled as a member of the union. 

Prior to Taft-Hartley he was not permited to sail, but after the 
advent of Taft-Hartley, the National Labor Relations Board com- 
pelled the unions to ship those types of people. 

Senator LeHman. Thank you very much. 

The CHarrMAN. Senator Kennedy. 

Senator KenNepy. What percentage do you think of the seamen 
who go to sea now are not members of one of your unions or of a union ¢ 

Mr. Happock. Probably 4 percent. 

Senator Kennepy. Then as an actual matter of difficulties that you 
talk about on page 15 of seamen going to sea who are not members of 
the union, coming ashore, breaking their employment, and then com- 
ing again for a job, it is not a menace to your union security arrange- 
ments if it is that small a number that are not members of any union. 

Mr. Happock. They are, Senator. I want to point out that the 
maritime unions at no time have taken the position that the Taft- 
Hartley Act would break the maritime unions so long as full employ- 
ment continued. We have said steadily that the Taft-Hartley Act 
would not become a serious menace to the union membership until and 
unless a serious unemployment condition existed. Time oe proven 
that our analysis of this situation was correct. But it is a very easy 
thing if employers want to use Taft-Hartley to break unions for them 
to do it, and there are many devices in Taft-Hartley for that. It just 
so happens that the employers in the industry generally, with a few 
exceptions, agree that it is better for their ships and better for the 
profits of their company to have qualified, competent men aboard 
them that can be furnished by the unions than to go out and get a 
bunch of people who are not qualified and start a war against the 
unions. 

Now, many of the people whom the unions have expelled from 
their membership have gone into nonorganized companies and those 
companies the unions cannot organize, because many of them—I do 
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not want to impugn the character of the bona fide seamen in those 
companies—but many of them are the type of people we are talking 
about, who have been expelled from the unions. 

Senator Kennepy. But as a practical matter, are there many com- 
panies that would continue to hire a nonunion man over several 
trips in preference to the hiring-hall arrangement you run now? 

Mr. Happock. No, there are not. 

Senator Kennepy. Why do they take these nonunion men’ time 
after time to sea, causing all the difficulty, which it would aboard 
ship, when they have competent seamen available ? 

Mr. Happock. No; they normally hire the competent seamen. The 
companies who have contracts with the unions who are part of the 
doniheranss will always try to get a competent man through the hiring 
hall because experience has shown that not only do they get the best 
men but at less cost. 

Senator Kennepy. Are the communications workers who ‘are at 
sea, the radio operators, represented by you ? 

Mr. Happock. Yes, we do. They are represented 100 percent. 
There are two organizations in the list; the first one, American Radio 
Association, and tlie other one is the Radio Officers Union. 

Senator Kennepy. What. percentage of the men who go to sea in 
communications are represented in those two unions? 

Mr. Happock. All of them. 

Senator Kennepy. In other words, there are no cases where people 
who are in communications in the maritime industry are not members 
of either the CIO or AFL; is that correct ? 

Mr. Happock. That is right. 

Senator Lenman. May I ask one more question, Mr. Chairman ? 

The Cuarmman. Our time is getting very close. 

Senator Lenman. I just want to ask one question. I understand 
your conference is composed of both CIO and AFL unions. Do you 
know whether any of these maritime unions discriminate on the 
ground of race-or color or national origin ¢ 

Mr. Happock. I do not believe that they do. 

Senator Lenman. Would you think that it was a sound practice 
if we incorporated in the act as one of the unfair labor practices, 
discrimination in employment on the ground of race, color, creed, or 
national origin? 

Mr. Happock. I think I would stand on the position taken by 
George Meany and Walter Reuther on that question, which is quite 
clear and concise. I am sure that all of our unions would. 

Senator Purretu. I just want to establish in my own mind, because 
in determining these actions you speak of the certification that these 
unions must get from the Coast Guard, I wondered what it amounts 
to. For instance, you say the marine cooks and stewards, do they 
certify that they are good cooks and stewards or good people? 

Mr. Happock, It varies with regard to the various ratings. 

Senator Purrexy. Let us talk about that because I do not want to 
take up too much time. 

Mr. Happock. Talking about a cook, they go generally into his 
background. They do not establish that he is a competent cook. 

Senator Purren.. They do not, establish that. 

Mr. Happockx. They do not establish that with regard to a cook. 
It iust happens to be that is one rating where they are not required. 
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Senator Purret.. Then the only think they can certify is to their 
character. 

Mr. Happocx. No; just that rating. 

Senator Purrety, On that particular rating. 

Mr. Happock. On that particular rating that is all they can certify. 

The Crarrman. Any further questions? If not, thank you very 
much, Mr. Haddock. You have given us very important testimony, 
ind it will certainly be carefully considered. 

Mr. Happock. Thank you. 

The Caatrman. The next witness is Mr. Clarence Mitchell, from 
the National Association for the Advancement of Colored People, who 
asked to appear this morning with respect to this same provision of 
the law. 


STATEMENT OF CLARENCE MITCHELL, DIRECTOR, WASHINGTON 
BUREAU, NATIONAL ASSOCIATION FOR ADVANCEMENT OF 
COLORED PEOPLE 


Mr. Mrrcnett. Mr. Chairman and members of the committee, I 
want to thank you for hearing me. I have a short statement which 
is only two and a half pages. I am asking your indulgence just to 
do two things. First, I wanted to say that with me is Mr. Walter 
Carrington, who is a student of Howard University and a member 
of our national board of directors, and also one of the members of the 
youth group in the NAACP, who is down on a national legislative 
conference. I asked him to come up and sit with me so he can get 
the feel of this thing. 

We also have a great many young people in the city in connection 
with the legislative conference. I would like to ask them to stand 
so you can see them. 

The CuatrMAn, We are glad to have them here at this open hearing 
so they can see how these things go on. I have to warn you that we 
have a joint session of Congress to hear the President of Turkey, so 
we have to leave promptly when the bell rings. We have 17 minutes, 
and I hope that will be adequate, and if not you may come back. 

Mr. Mrrewex.. I am sure it will be. We are accustomed to state 
our case in a short time, because we usually do not get a chance to 
state it. 

I have this statement which is prepared, and I would like to have 
your permission to insert it in the record. 

The CHarrMan. Without objection, it is so ordered. 

(The statement is as follows :) 


STATEMENT OF CLARENCE MITCHELL, DIRECTOR OF THE NAACP’s WASHINGTON 
BuREAU 


Mr. Chairman and members of the committee, I am Clarence Mitchell, director 
of the Washington Bureau of the National Association for the Advancement of 
Colored People. I have previously appeared before this committee in the last 
session of Congress to urge the inclusion of an amendment which would remedy 
disgraceful conditions of discrimination based on race that are now legal under 
the Taft-Hartley Act. My testimony on this point may be found on page 2186 
of the hearings for April 22-30, 1953. 

Most of the members of the committee joined in introducing an amendment, 
S. 1831, which would correct most of the existing evils that we mentioned. Last 
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year, the national convention of the NAACP passed the following resolution ip 
support of the amendment: 

“The NAACP calls for support of an amendment to the Taft-Hartley law to 
make racial discrimination an unfair labor practice. This amendment is em- 
bodied in Senate bill 1831 introduced by Senators Ives and Lehman of New York, 
with others.” 

When it was announced that the President would meet with members of the 
House and Senate to discuss the legislative program for 1954, our national board 
of directors sent a telegram to President Eisenhower urging him to include this 
amendment as part of his recommendations for revision of the act. 

We have asked for time to testify again because the President’s recommenda- 
tions do not include safeguards against discrimination on the basis of race. 
One of the recommendations would actually increase racial discrimination, 
This provision would grant to employees and employers in the construction 
industry the right to enter into a prehire contract with a union under which 
the union will be treated initially as the employee’s representative for collective 
bargaining. 

On pages 2189 and 2190 of our testimony before this committee, we mentioned 
the discriminatory practices of some organizations in the construction industry. 
Under the union shop recommendation before this committee, these groups 
would be able to sign a contract and become the legal bargaining agents before 
a single man went on the job. They would undoubtedly follow their past prac- 
tices of rigidly excluding colored people from the job or relegate them to 
segregated locals. 

Under the law, if a colored man wanted to work on one of these jobs and 
the organization would let him do so, he could be forced to join a separate local 
tor Negroes only as a condition of keeping his employment. In other words, 
this provision would make him pay for the dubious privilege of being labeled a 
second-class citizen. 

No matter what the members of these organizations may say before this com- 
mittee if you question them on their practices, if you do not put safeguards 
against discrimination into the law the colored working people will be forced 
to spend money in the courts to protect their rights. Unfortunately, this is a 
never ending battle. 

We were faced with exactly this same condition when the Railway Labor Act 
was amended to legalize the union shop. At that time, we pleaded with this 
committee and the Interstate and Foreign Commerce Committee of the House to 
attach safeguards against racial segregation to the union shop provision. 

The representatives of the labor groups came in to say that they were making 
great headway against discrimination and they did not need legal compulsion to 
make them be tair. The language we proposed was not accepted by Congress, 
but on page 3 of the Senate report on the bill (Rept. No. 2262, 8lst Congress, 2d 
sess.) there is a statement which has given us a small amount of protection 
in that it spells out the intent of Congress. 

However, we had to go into court in December 1951, almost immediately after 
the law was passed, to keep the Brotherhood of Railway Clerks from forcing 
the dismissal of colored employees in the freight yards of the Baltimore & Ohio 
diuilroad Co. in Baltimore because these employees refused to join a segregated 
local. The men were willing to join the regular local but they were refused 
admission. When the case came to court, the union and the employer halted their 
threats of dismissal. Some of the colored employees, who led the effort to end 
segregation, were harassed by the employer and the union so unmercifully that 
they quit their jobs. ‘Lhe union also biackballed these men when they tried 
to Jon. 

During the past year, the same union has attempted a similar action against 
a colored employee of the Pennsylvania Railroad in Philadelphia. However, he 
was not fired when he declared that he would take the case to court. It is not 
fair to make men fight to get a job then spend money in the courts to be allowed 
to keep that job. 

With the extensive record of discrimination before it, Congress cannot afford to 
close its eyes to this problem. If this law is to be amended fairly, it must in- 
clude the principle of S. 1831. If we are to avoid expensive litigation and ter- 
rible court costs for those least able to spend the money for such things, the 
language must be clear and unmistakable. We cannot rely on explanations iu 
the committee report or floor debate. It must be written into the law. 

Let no one believe that the colored people of the country are foolish enough 
to think that this amendment would ever be taken up as a separate bill. We 
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know that, if this committee does not include this principle when the measure is 

eported out, it has practically no chance of being put in on the floor or taken 
up as a separate bill. We also hope that nobody will be misled by any promise 
that this will be taken care of in an FEPC bill. 

The National Labor-Management Relations Act is a law that is now on the 
books. We have an acute problem under the present language of this bill and it 
will be worse if Congress puts in the new union shop proposal without safeguards. 

We ask that members who are sponsors of S. 1831 stand firm for the principle. 

Mr. Mrrcnei.. Briefly what the statement states is that we have 
asked the committee when we appeared here the last time to incorpo- 
rate certain safeguards which would prevent discrimination on the 
basis of race by unions and employers covered by the Taft-Hartley 
\ct. Many of the members of this committee have joined—Senator 
Purtell is one, and the others, and you, Mr. Chairman—have joined in 
introducing a very comprehensive amendment which we feel would 
certainly adequately answer the problem. The burden of our state- 
ment is that if that amendment or principle is left out, we certainly 
would be very unjustly treated. But what is worse, under the Presi- 
dent’s recommendation that in the construction industry it would be 
possible to have prehire arrangements between employers and unions. 
establishing a union shop, this would be a major disaster for colored 
people, because in the construction industry we have some of the most 
acute forms of discrimination on the basis of race. 

Mr. Haddock has testified about the unions. I do not know the 
policies of all of those that he listed in his statement, but I do know 
that like most of the CIO unions, they do not discriminate against 
colored people on the basis of race, as a matter of policy. 

The Cuatrman. You recall I asked Mr. Haddock with regard to 
what he was advocating as to whether there was any discrimination 
because it is a very important point to my thinking. 

Mr. Mrrcnetn. I know you did. It is my recollection that Mr. 
Reuthers favors this principle. I am not entirely clear on Mr, Meany’s 
position, although he said that he believes something ought to be in 
the law to protect persons against discrimination. 

Our great problem comes with certain unions who even though they 
have these wonderful declarations about what their policies are, when 
it gets down to the ground operations on a given working stage, there 
we run into discrimination. We have set forth specific illustrations of 
that in our testimony. Of course, we included unions like the elec- 
tricians, plumbers, operating engineers, and so forth, and gave spe- 
cific illustrations on how on certain construction projects the white 
union will go in now under the law, sign an agreement and exclude 
colored persons although they are bona fide members of the union. 

There is the most extensive kind of collusion between the unions 
and the construction employers in this field. So what this would do 
would be to open the door wide for every person who wants to dis- 
criminate against colored people to sign a contract and say that only 
persons of this white local might work. Thereafter, if a colored man 
happened to be fortunate enough to get a job, the union could say to 
him, and the employer would agree, that you must join a segregated 
local as a condition of getting your job, which local, of course, would 
be inferior. 

With the committee’s indulgence, I would like to review our ex- 
perience briefly under the Railway Labor Act, because it was so re- 
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cently amended, and we came to the Congress, to this very com- 
mittee—I think Senator Thomas was chairman as that time—and 
presented exactly the same problem, and all the things we predicted 
came true. We said that the inclusion of the union shop » provision in 
the Railway Act would cause a tremendous amount of discrimination 
against the colored people on the basis of race, unless there was in- 
cluded some kind of safeguard which said you could not discriminate 
against people in union membership. 

“Mr. Geor ge Harrison, who is a very fine man, came before the com- 
mittee and was questioned very closely by Senator Lehman on that 
point. I think the chairman of the committee also questioned Mr. 
Harrison on that point. On page 24 of the hearings on S. 3295 you 
find Mr. Harrison’s assurance—— 

The Cuatrman. Would you give us the date of those hearings? 

Mr. Mrreneti. May 1 through 23, 1950, on S. 3295, which was to 
amend the Railway Labor Act. Mr. Harrison, in response to ques- 
tioning by Senator Lehman and others, said: 

I do not defend the situation 1 minute, Mr. Chairman. I represent the white 
and colored people in the industry and we admit them to our union regardless 
of color, black or white. It does not make any difference who they are. 

Senator Lehman, being a practical man, was not satisfied with that. 
He probed into this, and finally at his insistence—the committee would 
not include the language which we suggested as a part of the law— 
the committee did include in its report—the report on that report is 
included in my written testimony—they did include a statement which 
said that because Senator Lehman had called attention to this prob- 
lem, they wanted it understood that it was the committee’s desire 
that there be no discrimination against people on the basis of race by 
the labor unions. 

What happened? That law went into effect, and in the same year 
that it went into effect this very union, the Brotherhood of Railw: ay 
Clerks at the Baltimore and Ohio freight shop in Baltimore insisted 
that the colored people be fired from their jobs because they did not 
want to join a segregated local. 

We took that ease into court, and of course when we got into court, 
immediately they changed and said they did not insist upon their 
being hired because of this statement that Senator Lehman and the 
committee members had included. 

We thought we had disposed of the matter. Then along came the 
Brotherhood of Railway Carmen in Washington Terminal where 
they sent a lot of letters to colored people telling them they would 
be fired if they did not join a segregated union. Again we had to 
start action under the provisions of the law in order to protect these 
people. ‘ Finally we won. 

We thought we disposed of the problem. Here as late as the year 
1953, I have a statement which comes out of the city of Philadelphi: . 
again with the Brotherhood of Railway Clerks, which with your 
permission, Mr. Chairman, I would like to insert in the record. 

The Cuamman. You may. 

(The letter is as follows :) 
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PHILADELPHIA 39, Pa., November 2, 1953. 
Mr. CHARLES A. SHORTER, 
Beecutive Secretary, Philadelphia Branch, NAACP, 
Fellowship Commission Building, Philadelphia 2, Pa. 

GENTLEMEN : I am an employee of the Pennsylvania Railroad with 30 years of 
service. At present I am employed as a trucker at the Shackamaxon and Dela- 
ware Avenue Freight Station, Philadelphia, Pa. 

On August 29, 1952, the Pennsylvania Railroad signed a Union Shop Agreement 
with the Brotherhood of Railway and Steamship Clerks, Freight Handlers, Ex- 
press and Station Employees, covering the miscellaneous forces, of which I am 
a member. Under this agreement all employees as a condition of their continued 
employment were compelled to become a mémber of the labor organization 
recognized by the Pennsylvania Railroad (brotherhood), effective September 15, 
1952. 

Prior to the union shop agreement of August 29, 1952, the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express and Station Em- 
ployees practiced racial discrimination against certain minority groups in the 
miscellaneous forces. 

Negro employees in the miscellaneous forces who desired membership in the 
brotherhood were compelled to join all Negro auxiliary locals and were not 
accepted in other locals along with their fellow white workers of the same 
craft or class. Because of this discriminatory practice, Negro employees were 
deprived of their rights to an equal opportunity to meet collectively and discuss 
matters of mutual labor interest, at regular union meetings. All employees of 
he miscellaneous forces who desired equal and democratic representation were 
compelled to join other labor organizations which were ‘active prior to the union 
shop agreement of August 29, 1952. 

Your attention is directed to the fact that a labor election was never held 
among the miscellaneous forces to determine which labor organization should 
represent the group according to popular choice. 

As results of an order issued by Mr.’'H. D. Kruggel, superintendent of the 
Philadelphia Terminal Division of the Pennsylvania Railroad. All employees 
of the miscellaneous forces were compelled to join the brotherhood within 60 
calendar days from the effective date of the union,shop agreement or be dis- 
charged from their jobs. 

Therefore, I applied for membership in the Girard Lodge No. 100 of the 
brotherhood. However, I was informed that my application had been channeled 
into the Pioneer Lodge No. 6319, (a segregated lodge for Negroes) because the 
Girard Lodge did not accept Negro memberships. 

During an interview with Mr. Joseph McGovern, financial secretary for, the 
Girard Lodge’ No. 100 it was learned that before an applicant can become a 
member of the Girard Lodge, his application must be: voted upon by the members 
of the lodge. It was further learned that a system of blackball voting is em- 
ployed. Each member is given one black and one white ball. If the voting 
member approves of the applicant he will cast a white ball into the ballot box 
and if he disapproves of the applicant he will cast the black ball into the ballot 
box. If one black ball is found in the ballot box the appicant is rejected without 
any further explanation. ; 

Inasmuch as I have never applied for membership inj the Pioneer Lodge No. 
6319 (the segregated lodge for Negroes), I have refused to acknowledge mem- 
bership in this organization. I am interested only, in affiliating myself with 
a labor organization that will offer me a membership on equal ground with my 
fellow workers of the same craft or class regardless of race, color, or creed. 

I have tendered my periodic dues directly to the grand secretary-treasurer 
of the brotherhood. In my letter of April 17, 1953, I informed Mr. Phil E. 
Ziegler, grand sécretary-treasurer, Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, that I was forward- 
ing my dues directly to the brotherhood because of the racial segregation and 
discrimination which exists in the local lodges of the: brotherhood. I further 
requested that membership to all subordinate units of the brotherhood be made 
available to all employees on equal grounds regardless of race, color, or creed. 
My dues were accepted by Mr. Phil E. Ziegler, grand secretary-treasurer of the 
brotherhood, without commenting on the matter of discrimination. However, 
at a later date it was learned that Mr. Zeigler had been reassigning my dues 
to the Pioneer Lodge No. 6319 (the segregated lodge for Negroes). On Angust 
29, 1953 I directed a letter to Mr. Zeigler protesting against his actions and 
requesting that he discontinue this practice. 
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On October 28, 1953, I received a letter dated October 27, 1953, from Mr, 
H. D. Kruggel, superintendent of the Philadelphia Terminal Division of the 
Pennsylvania Railroad, informing me that he had received a formal notification 
from the general chairman, Mr. S. V. Loehr, Brotherhood of Railway, and 
Steamship Clerks, Freight Handlers, Express and Station Employees, dated 
October 26, 1953, advising that I had failed to comply with the union member- 
ship requirements of the union shop agreement dated August 29, 1952. 

Sincerely yours, 
Atva FULWoop. 

Mr. Mircue... It is a letter from a colored man employed by the 
Pennsylvania Railroad in Philadelphia who was threatened with the 
loss of his job because he refused to join a segregated local. Again 
we came to his defense, and, of course, when we did, the union backed 
down. 

What we are saying, Mr. Chairman, is that these situations should 
be clearly taken care of under the law. It is not right for the Con- 
gress to pass a law and then require that people, just because they are 
colored, must expend a lot of money going into court. It cost ur 
organization about $800 to fight that case in Baltimore & Ohio. We 
had to spend more in other things even short of going to court. 

What we have emphasized repeatedly is that for political reasons, 
even though some of these unions have wonderful constitutional 
arrangements, and even though the men themselves might feel like 
doing the right thing, it requires a very courageous man to stand up 
and say in the face of popular opposition that he believes that this 
colored man ought to be admitted without regard to race. 

I would like to offer for the record this short letter which I sent to 
Senator Ives on October 19, 1953, in which we called to his attention 
the statement of Mr. Walter Bierwagen, who is a representative of 
the Capital Transit employees in this city. Mr. Bierwagen was testi- 
fying before the Public Utilities Commission. Someone said, “You 
admit Negroes into the union; why don’t you stand up for their rights 
to operating jobs as well as other jobs?” 

Be anid “You don’t expect me to commit hara-kiri, do you?” 

That is what these people are faced with. They are afraid to take 
a stand because of political repercussions. 

I sincerely hope, Mr. Chairman, that you and the members of the 
committee will stand firm on this thing and give us protection. It 
would be a delusion if anybody says it could be taken up as a sepa- 
rate law, because it will never pass in this session. It also would be 
most unfair if the President’s recommendation goes in there without 
some kind of safeguard for this vast segment of the population. 

May I include this letter? 

The Cuarrman. Yes. 

(The letter is as follows :) 


OcToRER 19, 1953. 
Hon. Irvine M. Ives, 


Senate Office Building, Washington, D. C. 

Dear SENATOR Ives: Attached is a clipping from the Washington Post of August 
27 which shows the need for 8. 1831. Walter J. Bierwagen, the union representa- 
tive of the Capital Transit employees, was asked by PUC Member Robert M. 
Weston if the union had an educational program to help overcome the drivers’ 
prejudices (against hiring colored operators). Bierwagen countered with the 
statement that union officers “can’t commit political hara-kiri.” 
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This is the kind of situation that enactment of your amendment would correct. 
| would like to meet with you whenever it is convenient to discuss this amend- 
ment and the January hearings on FEPC. 

Cordially yours, 
CLARENCE MITCHELL, 
Director, Washington Bureau. 

The Cuairman. You are aware that on February 23 we have 
set hearings for the FEPC bill, the antidiscrimination bill, and it 
seems to me we will have to discuss this principle right there at the 
same time. 

Mr. Mircue.y. I do not want to seem ungrateful, but as a practical 
matter the postponement of the hearings in the first instance was a 
tragedy which I am afraid we cannot mend because there is no prac- 
tical possibility that something is going to happen on that bill. We 
have been through this year after year over here in Congress. When 
we come up with a practical problem under this law, or under the 

tailway Labor Act, somebody says FEPC. 

Senator Lucas, when he was here, made a great speech on the floor 
in which he attacked the principle of including this type of protection 
in the Railway Labor Act, because he said this is FEPC, peal we ought 
to take care of FEPC separately when he knew, and we knew, that 
there was not a ghost of a chance that FEPC would be considered. 

Mr. Chairman, I sincerely hope that none of the committee members 
will think that we believe that would have the least possible practical 
value to discuss this question in terms of the FEPC Act. his is a 
reality which we hope the committee is going to give its attention to. 
If it does not give its attention to it, you are putting the Congress of 
the United States on record as saying to every discriminatory em- 
ployer and labor organization that we are not only giving you the 
right to discriminate, but we are going to make those Negroes, who 
are covered by the law, pay for the privilege of being the victims of 
discrimination. We think that is unfair. 

The CuHarrman. I would like very much to talk to you, if I may, 
about. this whole approach, because I am very much interested in it. 
I gather you want to see in the law an unfair labor practice for dis- 
crimination. 

Mr. Mitrcuett. Yes, sir. 

The Cuarrman. That presents the practical problem. 

Mr. Mircne.y. We are not unmindful of the practical problem. 
sut we are also not unmindful of what we have to say. 

Mr. Chairman, I certainly hope we have a chance to talk. I want 
to say publicly that I certainly cannot see any way, and I have ex- 
plored this situation extensively, that you are going to be fair to us 
if you do not include some protection in this law. If you do not in- 
clude it, it merely means you are saying you do not care a thing about 
the Negro citizens of the United States; we will just let them take 
their chances on fighting it out in the courts, and maybe fighting it 
out on the picket line, or something of that sort, in order to get the 
most elementary kind of fair treatment. 

The Cuatrman. I can say personally I am very sympathetic about 
vour point of view, and I would like to see something done about it. 
It has some practical problems, and we have to think that through. 

Mr. Mircnett. The only practical problems are this. There are 
members of the committee who will say there are southern persons in 
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Congress who will filibuster if this comes up as a part of the law, 
and therefore we do not want to take the chance of filibustering, be- 
cause it will disturb the President’s program of amending the Taft- 
Hartley law. That is wonderful. We want to see the President's 
program a success. But we do not want to see it a success at the 
expense of our life blood and economy destiny. We want to see it 
in a way the President himself would want to see it, on the basis of 
fair treatment for everybody. We have to face that problem. If 
the people are going to filibuster against the change, then there ought 
not to be any change. 

The Caatrrman. Thank you very much, Mr. Mitchell. Any ques- 
tions? 

Senator Leuman. I want to make this observation. I have no idea 
what the committee is going todo. I cannot speak for the committee. 
But I think Mr. Mitchell’s statement with regard to the legislative 
procedure has been absolutely realistic, that there is no chance of 
vetting anything through Congress as a separate bill. 

The Crairman. If that is true, then I would like to talk to Mr. 
Mitchell before the hearings are held. Maybe he would not prefer to 
have the hearings. 

Mr. Mrreweti. Mr. Chairman, I do not think we have that choice. 
It is well known that those who favor fair employment practice legis- 
lation believe that hearings are important, because of the educational 
value that they have. But I respectfully submit that I doubt very 
much that any one of the sponsors of the FEPC bill honestly believes 
that even though we have the hearings there would be a ghost of a 
chance of passing the legislation. But Senator Lehman and Senator 
Ives and others believe that we must continue to educate the country 
on this problem. 

What you are saying is that while we will educate on the problem, 
we will pass another kind of law which will make the problem worse 
until we put these safeguards in. 

The Cuarmman. I have not said that. 

Mr. Mrrcenetit. When you said an alternative, that is what it would 
amount to. 

The CHarrMan. I am sorry, we will have to recess. 


STATEMENT OF EDGAR G. BROWN, DIRECTOR, NATIONAL NEGRO 
COUNCIL 


Mr. Brown. I would like to make a brief statement before the 
recess, Mr. Chairman, Senator Lucas, who took the position that has 
been so well outlined by Mr. Mitchell, was defeated because he took 
the position he did against the FEPC and his unwillingness to include 
it in this type of legislation. 

I further make the statement as a director of the National Negro 
Council that if this committee proceeds under Senator Ives and the 
chairman and Mr. Purtell’s and Mr. Lehman’s and other Senators who 
have already signed their names on this antidiscrimination amend- 
ment, it should be included in this legislation, it must be in my judg- 
ment, and if it is, it will go a long way to settle the whole issue of fair 
employment practices. 
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\s Mr. Mitchell more or less indicates here, we do not want to go 
rough the motions any more of some hearings that do not mean 
nvthing, and have this thing filibustered to death by the southern 

Democrats on the floor of the Senate. I think the liberal Democratic 
Senators and the Republican Senators ought to get together this time 
and pass this legislation. As I heard you say, Mr. Chairman, it is 
important that the individual worker be protected. Certainly if 
ou are going to pass this amendment to the Taft-Hartley law after 
nearly 20 years, there ought to be some protection for 12 million 
Negroes who had to send 1 million of their sons to fight for democracy. 
| think all these people along with my son who is in that group would 
like to see this committee do it now. 

The Republican Party ought to keep its promises and pledges as 
well as the Democratic Party. 

The Cuarrman. Thank you. 

The meeting will recess until 10 o’clock Monday morning, when 
ihe witnesses will be Eric Peterson of the International Machinists; 
Don Mahon of the National Independent Union Council; Joseph Mc- 
Grath of the National Association of Home Builders, Elisha Hanson 


of the American Newspaper Publishers Association; and Emil Rieve 
of the Textile Workers Union of America. 

(Thereupon at 12 o’clock noon, a recess was taken until Monday, 
February 1, 1954.) 








TAFT-HARTLEY ACT REVISIONS 


MONDAY, FEBRUARY 1, 1954 


Unirep Srares SENATE, 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith (presiding), Goldwater, Cooper, Upton, 
Murray, Hill, Neely, Lehman, and Kennedy. 

The CuarrmMan. The committee will please come to order. 

Senator Nrety. Mr. Chairman, I suggest the absence of a quorum, 
and now give notice that I shall repeat this suggestion at the begin- 
ning of every session at which a quorum is not present during the 
continuation of the consideration of the proposed amendments to the 
Taft-Hartley Act. I request that the roll be called. 

The CuatrMan. The staff director will call the roll. 

Mr. James. Mr. Ives. Mr. Griswold. Mr. Purtell. Mr. Goldwater. 
Mr. Cooper. 

Senator Coorrr. Here. 

Mr. James. Mr. Upton, Mr. Murray. Mr. Hill. Mr. Neely. 

Senator Nrery. Here. 

Mr. James. Mr. Douglas. Mr. Lehman. Mr. Kennedy. 

Senator Kennepy. Here. 

Mr. James. Mr. Smith. 

The CHARMAN. Here. 

Our first witness this morning is Mr. Eric Peterson, general secre- 
tary and treasurer of the International Association of Machinists, and 
Mr. Peterson is with us and I will ask him to give us his testimony 
in any way he sees fit. We are glad to welcome you here, Mr. Peterson. 


STATEMENT OF ERIC PETERSON, GENERAL SECRETARY-TREAS 
URER OF THE INTERNATIONAL ASSOCIATION OF MACHINISTS, 
AFL (ACCOMPANIED BY PLATO E. PAPPS, CHIEF COUNSEL, 
INTERNATIONAL ASSOCIATION OF MACHINISTS, AFL) 


Mr. Prererson. Mr. Chairman and members of the committee: 

My name is Eric Peterson. I am the general secretary-treasurer of 
the International Association of Machinists, A. F.of L. I appear here 
on behalf of A. J. Hayes, our international president, who, unfortu- 
nately, could not be present because of other commitments. On behalf 
of Mr. Hayes and myself, I wish to thank you and the members of 
the committee for your invitation to appear and express the views of 
the International Association of Machinists with respect to the Presi- 
dent’s recent recommendations concerning amendments to the Taft- 
Hartley Act. 

3187 
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May L[ assert that the clear intent of this statement is to augment the 
testimony of President Hayes before this committee on Apr il 22, 1953. 
1 should like the committee to understand clearly that we have not 
altered or changed our prior views on theis act. Indeed, the Presi- 
dent’s controversial; pecommendations support a belief and opinion 
that we have public ‘ly and privately expressed, that the Taft-Hartley 
Act should be stricked from the statutes, and a new law written which 
can and does protect the some 60 millions of working people from 
known and proven employer diseriminatory practices. 

We view the Taft-Hartley amendments to the National Labor Rela- 
tions Act as they were intended; namely, to overrule the basic pur- 
poses of the Wagner Act. That these amendments achieved their 
purpose has been well exemplified by the ever growing vigorous em- 
ployer opposition to labor unions. In addition, traditional trade 
union practices have been proscribed. The labor mjunction is again 
with us. And, of course, internal union affairs are now the subject 
of regulation by government. 

As we have said before, the Wagner Act was clearly intended to 
protect workers and to equalize the tremendous economic disadvan- 
tages that employees are confronted with in their day-to-day dealings 
witli their employer, as well as to neutralize, if possible, the tremen- 
dous financial inequality existing between them. 

I attribute, in great measure, the successful promotion of the Taft- 
Hartley amendments to the Wagner Act, to a great deal of agitation 
in the public press and to antiunion employer “coalitions such as the 
National Association of Manufacturers and the United States Cham- 
ber of Commerce. 

The enervating features of this act have been felt throughout the 
entire trade union movement as these amendments more and more 
have deterred and hampered employees in their right to self-organiza- 
tion, and have encouraged management to intensify its opposition to 
organized labor. This, gentlemen, is not the way to industrial peace 
but rather an open invitation to industrial strife. 

Recently, President Eisenhower delivered to Congress his proposed 
amendments to the Taft-Hartley Act. In his statement, he said that 
practical experience and emotional maturity in this field was responsi- 
ble for the relatively peaceful character of recent industrial relations. 
We question that statement. Our experience has revealed, as pre- 
Hoda stated, an éver growing opposition to the organized labor 
movement and we have encountered this opposition at the bargaining 
table. 

The President also stated that no drastic legislative innovations in 
this field are desirable or required at this time. In this light, he 
recommended to Congress some 14 changes to Taft-Hartley which 
touch upon almost every section of the act in one form or another. 
By, piecemeal amendment, Congress is asked to rewrite an act which 
during the past 7 years has received an overwhelming amount of crit- 
icism in all its aspects, both from management and labor, Piecemeal 
amendment, like patchwork, makes neither good law nor good tailor- 
ing. Realism, objectivity, and the removal of the rights of wage 
earners fromthe area of political football should be the goal of this 
committee. 

Viewing this problem in the interest of the wage earners for whom 
the labor laws were originally enacted, and searching for a solution 
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to better represent their interests, fairly, equally, and with dignity, 
at the bargaining table, we, of course, have reached certain conclusions. 
But in view of your request that our comments be limited to the 
President’s recommendations, we present to you our views on the 
following subjects : 

Injunctions: To the extent that the President, in his first reeom- 
mr ition, has recognized that injunctions in labor disputes do not 
neourage but rather hi unper and deter collective bargaining, we agree. 

We find meaningless, however, the President’s recommendation for 
the empaneling of a special local board to seek a settlement of a dispute 

ifter an injunction has issued. 

An injunction in a labor dispute presupposes that an unfair labor 
practice has been committed, otherwise, the activity complained of, 
being lawful, would not require the restraints imposed by the courts. 
In this circumstance, I fail to perceive where an employer or union, 
as the case may be, would consider even’ remotely any attempted 
solution of a settlement over their dispute, even with the aid of a 
special panel. Either the conduct complained of is lawful and, there- 
fore, free from this injunctive process, or it is unlawful and free from 
the mediatory and conciliatory aspec ts of any panel. 

Secondary boycotts: Concerning the recommendation which would 
permit employees of a primary employer who are on strike to engage 
in concerted action against an employer who is performing “farmed 
out” work, I assume that the President intended to permit striking 
employees of an employer to follow the product to the plant where 
the work is being performed. This certainly is a step im the right 
direction but does not go far enough in that it does not permit the 
employees of the struck employer to follow the product to a third 
or even a fourth employer who may be performing work on the 
product. 

[ can foresee that by the simple means of employer A farming out 
to employer B, who in turn subcontracts the product or work to em- 
ployer C, A’s employees’ right to follow the product to C could be 
enjoined. Bec: ause so far as C is concerned, his plant is not performing 

“farmed out” work of employer B and, as to that employer, “concerted 
action” by A’s employees is secondary activity for the reason that B’s 
employees are not and never were on strike. In addition, as B’s 
employees are not performing the work. Concerted action by A’s 
employees against B is also secondary activity. 

As I am certain that the President never intended the foregoing 

result, I suggest that such amendment be given careful consider ation. 

Economie strikers : Although the President recognizes that economic 
strikers are prohibited from voting and implicit in this recognition is 
the fact that something should be done in this regard, he fails to 

recommend that these strikers be permitted to vote. While the recom- 
mendation prohibiting the board from ‘acting on a petition filed by 
the employer challenging the re sresentation | rights of the striking 
union is an improvement over t the present act, it does not protect, 


beyond a 4-month period, those employees against the filing of a 
I epresentation petition by strikebreakers hired during the course » of the 
economic strike. Nor! does it protect’ the striking employees from 
the collusive acts of an employer and another union 1 which may easily 
be one and the same. 
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In short, this recommendation does not remove from the act the 
inherent danger of encouraging the formation of company-dominated 
unions. Therefore, I recommend that the protection against such 
strikebreaking tactics be extended to the economic strikers so long as 
the strike is in progress. 

Limitation on collective bargaining: The recommendation that 
parties be foreclosed from negotiating matters that were not the 
subject of negotiation when the collective-bargaining agreement in 
effect was made is a broadening of the present act in this regard. 

President George Meany, of the American Federation of Labor, in 
his analysis of the President’s recommendations, asserted that this 
recommendation would tend to cause unions to insist on shorter term 
contracts. 

We agree. We wish to add, however, that it might encourage more 
strikes during the period of contract negotiation than it could prevent, 
because it would tend to extend contract negotiations for a prolonged 
period of time and, probably, result in many more deadlocks between 
the parties and, consequently, more strikes. In addition, it would 
cause a union to be much more cautious before accepting a contract 
to be certain that the clauses in the agreement contained all of the 
terms under which the union and the employer desired to be bound 
for the contract term. As we view this amendment, it would only 
tend to result in and promote instability in the employer-union 
relationship. 

For these reasons, we are opposed to this recommendation. 

Prehire contracts in the construction, amusement, and maritime in- 
dustry : As regards the President’s proposal concerning prehire agree- 
ments in the construction, amusement, and maritime industries, our 
views on this subject were discussed during our appearance at your 
last hearings. 

Briefly, we are opposed to any provision in the law which favors 
some unions and discriminates against others. If this Congress is 
willing to apply to some employers and unions, amendments that per- 
mit them to enter into prehire agreements containing union-shop pro- 
visions, even before individuals are hired, then we say that all em- 
ployers and all unions should have those same privileges and rights. 
An employer or union, whether in the construction, amusement. or 
maritime industry, or any other industry, is still an employer or union 
and, accordingly, merits no special treatment in an act designed to 
protect equally all employers and employees. 

For this reason, we urge you not to limit legislation of any type 
to any particular group of employers or unions, but rather to consider 
this problem on an overall basis. If it is good and just for one, it is 
equally good and just for the other. 

Agency: The recommendation that a union should not be held 
responsible for the acts of individuals solely because of their member- 
ship in a union is well taken. However, we do not agree that the tradi- 
tional common-law rule of agency should apply in these circumstances. 
That rule, as you know, in substance, would permit a finding of illegal 
activity on the grounds that the individual or agent had some author- 
ity to act, either actually given to him or implied by the facts. We 
suggest, in its stead, that the language embodied in the Norris-La- 
Guardia Act be used ; namely, that— 
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No ofticer or member of any association or organization and no association 
or organization participating or interested in a labor dispute, should be held 
responsible or liable in any court of the United States for the unlawful acts of 
individual officers, members, or agents, except upon clear proof of actual partici- 
pation in or actual authorization of, such acts, or of ratification of such acts 
after actual knowledge thereof. 

Non-Communist affidavits: It has been recommended that the re- 
quirement that labor-union officials file non-Communist affidavits 
should now also be extended to employers. Two wrongs do not make 
a right. Instead of deleting from the Taft-Hartley Act the language 
which casts the Communist stigma upon labor organizations by the 
requirement that they file non-Communist affidavits, this recommenda- 
tion would now subject the employers to the same stigma. 

No one can refute the established fact that the overwhelming major- 
ity of labor unions are not officered, controlled or infested, by Com- 
munists. Certainly, the overwhelming majority of industry and busi- 
ness is not controlled by Fascists but I can imagine the hue and cry 
from industry if, in place of the non-Communist affidavits, the act 
required that management officials sign non-Fascist affidavits before 
they could achieve the protection of the act. To now assume that 
management has become so infiltrated by subversives as to require the 
signing of a non-Communist affidavit is as great an insult to those 
management officials who by their ingenuity, ability, and effort, 
achieved their place of responsibility in our society as it has been to 
responsible members of the labor movement. 

For this reason, while we recognize and have been aware of the 
menace that communism poses to our society as a whole, we urge the 
Congress to enact as quickly as possible, and wholly apart from any 
labor act, legislation dealing with this general problem. In addition, 
we also urge you to purge from this act, this unwarranted stigma on 
and insult to the thousands of good American trade unionists through- 
out this country. 

Free speech: The President’s recommendation for additional legis- 
lation to make clear that the right of free speech applies equally to 
labor and management in every aspect of their relationship is un- 
necessary not only in the light of recent Board decisions on this sub- 
ject, but_also for the reason that the Constitution guarantees this 
right. To further clarify a constitutional right in this regard would 
be redundant. Moreover, we consider this recommendation as a 
broad limitation on recognized rights of employees guaranteed under 
section 7 of the act, to wit: 

The right to self-organization, to form, join, or assist labor organizations (and) 
to engage in other concerted activities for the purpose of collective bargaining 
or other mutual aid or protection. 

As we have said before, a representation proceeding is not a con- 
test or an election between an employer and his employees, but rather 
a proceeding, reviewable at predictable times, to determine among the 
employees who shall be their representative at the bargaining table, 
not the employer’s representative. Thus, to permit an employer to 
assert to his employees his choice or preference as to one union over 
another, or as to no union, is tantamount to permitting the employer 
to influence the selection of his employees’ bargaining representation. 

Under the guise of free speech, an employer can by innuendo, infer- 
ence, and veiled threats, coerce employees in violation of rights guaran- 
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teed under section 7 of the act. Any broadening of section 8 (c) would 
permit the revival of the captive-audience doctrine, and permit the 
employer further to coerce employees who, because of job insecurity, 
are reluctant, hesitant, and afraid to do anything contrary to his 
wishes. 

We recommend that the act be made clear that section 8 (c) should 
not and does not apply in representation cases. 

Strike ballot: The President has recommended that employees be 
permitted a choice by secret ballot, under Government auspices, as 
to whether or not they want to strike. As you know, this organiza- 
tion, like many others, does not call strikes without a secret ballot 
of its members under the following circumstances, and in this con- 
nection I quote from the International Association of Machinists’ 
constitution : 

Mernop OF DecLARING STRIKE, Section II 

Whenever a controversy arises over conditions of employment between mem- 
bers and their employers, the local lodge having the greatest number of members 
involved shall call a meeting of all members directly affected to decide by secret 
ballot upon a course of action. A majority of those present and voting on the 
questions shall decide. 

If a strike vote is to be taken, such vote shall be by secret ballot. In order 
to declare a strike, such vote must carry by a three-fourths majority of those 
present and qualified to vote. 

To require a strike vote under circumstances that the President rec- 
ommends would only result in administrative delay and red-tape pro- 
cedure that would create more problems than it could possibly solve. 
Take, for example, the situation where there are areawide multi-State 
multiemployer agreements. Would each group of employees be re- 
quired to await the final ballotting of all other employees before strik 
ing’ Or what about the employer, under such an areawide agreement, 
who decides to lock out his employees; would such a recommendation 
as the President proposes permit all other employees to strike with- 
out awaiting the outcome of the Government-conducted election ? 

In any event, previous experience in this regard, both under the 
Taft-Hartley law as to union authorization elections and under the 
Smith-Connally elections, has proven that Government-conducted 
elections in this regard were costly, and that in the overwhelming 
majority of the cases, the employees voted in favor of the union shop 
or the strike. In our opinion, the legislation such as that recom- 
mended is nothing more than an adventure into futility, and is no more 
justified than it would be to require the board of directors of a cor- 
poration to submit to the stockholders for vote, the acceptance or re- 
jection of a union’s demands at the bargaining table. 

At present, operating under the handicap of the Taft-Hartley law, 
and although we negotiate more labor agreements than any other 
union in the United States, less than one percent of the negotiations 
end in a strike. 

Finally, this requirement would justify seeking such governmental 
action long before it was necessary, at great, cost to the Government 
and, in many instances, even though no strike was contemplated. For 
these reasons, we are opposed to any legislation that would tend to en- 
courage rather than discourage strikes. 

Checkoff: The President’s recommendation with respect to checkoff 
renders meaningless section 302 (c) of the present act, as it would 
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permit an employee to revoke at his option the automatic deduction of 
union dues. Such a provision could and no doubt would be used to 
reate confusion and additional expense to unions and im the final 
analysis serve as a devious union-busting device. 

For example, disgruntled employees who are ‘not satisfied with the 
settlement of grievances, could revoke their dues deduction and then 
proceed to undermine the union at every step of'its proceedings or 
dealings with the employer. In addition, it would promote protential 
troublemakers in the employer’s plant and would further tend to make 
unions even tougher to deal with in the settlement of their grievances 
with the employer, for fear that such dissatisfaction could help create 
the chaotic conditions described above. 

Finally, such a provision actually narrows the area of free collective 
bargaining. The President, in his recommendation, has given no 
valid reason why an employee member of a union should be permitted 
to revoke, at this option, the automatic deduction of union dues which 
that employee authorized to be deducted from his salary, and, in our 
opinion, none exists. For these reasons, we object to this reeommenda- 
tion. 

In conclusion, I wish to thank the chairman and the members of this 
committee for your time and consideration, and I would be very happy 
to answer any questions that you may have. 

Thank you. 

The Cratrman. Mr. Peterson, I have one general question. I 
gather from your testimony that you are opposed to all of the Presi- 
dent’s recommendations, and with you it is repeal of the Taft-Hartley 
Act or nothing; is that correct ? 

Mr. Pererson. We would much prefer to have the Act rewritten in 
its entirety, as was testified to previously by our international 
president. 

The Cuarrman. You are appearing here to oppose all of President 
Eisenhower’s recommendations ? 

Mr. Pererson. Our position is, of course, specified and confined to 
these items that we have discussed in this statement. There may be 
others that we have not dealt with specifically, but those that we have 
dealt with, of course, are presented in this statement. 

The Crarrman. I did not notice as you went through whether you 
covered every one of the President’s recommendations. 

Mr. Prrerson. No, I don’t think that is quite correct. There are 
some we have not dealt with specifically, and you will notice, Mr. 
Chairman, that in two of these we say that we agree but that the 
President does not go far enough. So, while we are not opposed to 
two of the recommendations, we believe that they do not go quite 
far enough. 

The Cruatrman. I rather get the impression from hearing your 
testimony that you feel that there is an irreconcilable conflict between 
employer and employee, and you have to have a lot of stiff rules and 
soon. Do you not feel that there is some hope of our getting manage- 
ment, or employer, and employee together to see what the rules of 
the game should be? 

Mr. Peterson. Yes, sir; I think that is a possibility. 

The Cuarrman. ‘That is what I am hoping for. 

Mr. Pererson. And we have found that to be true in a number of 
instances, 
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The Cuatmrman. You say you only have 1 percent of the strikes, 
that is a very good record, an excellent record, so you must be nego- 
tiating on a friendly basis with employers. 

Mr. Pererson. That is correct. 
py CuamMan. Yet you imply here that the employers are pretty 

mad DOYS. 

Mr. oe Well, like I had one of my friends tell me years and 
years ago when he referred to our trade, he said there are machinists 
und machinists. We use the same designation when we talk about 
employers. There are employers and employers. 

The Cuarrman. I think we would all agree with that. 

Mr. Peterson. We don’t put them all in the same category. 

The Cuarrman. Then, there are some good employers, and you hope 
to build on that ? 

Mr. Prrerson. And at the end of the year we usually take off our 
hat in an editorial in our weekly paper to the employers with whom 
we anes done business throughout the year without any stoppage of 
Work. 

The Cuarrman. I am very glad to hear that. 

Senator Murray, have you any questions? 

Senator Murray. I have no questions. 

The Cuarrman. Senator Cooper. 

Senator Cooper. My question follows the question of the chairman. 

The President submitted 14 recommendations and you commented 
on 10. Does that men that you favor the remaining 4, or do you have 
uny views on those 4? 

Mr. Pererson. We have no views at this time on the remaining 4 
recommendations, Senator Cooper. But, again, I refer to the testi- 
mony that was presented in April 1953 by our international president, 
which certainly covers a wider area than our present statement. 

Senator Coorrr. You have spoken of three amendments which you 
do not think are properly drawn or go far enough. The recommenda- 
tion with respect to secondary boycotts, economic strikes, and the one 
on agency. I thought you said they were in the right direction, and, 
while not going far enough, they did represent progress. 

Mr. Pererson. That is correct, sir. 

Senator Cooper. Would you favor them as advances, even though 
the do not go as far as you would like? 

Mr. Pererson. I believe our statement indicates that we think they 
are a step in the right direction, but we would prefer that they would 
go further than the President’s recommendations. 

Senator Coorer. I now refer to your comments on the recommenda- 
tion respecting a determination of agency. This is probably a mat- 
ter of legal interpretation, but I cannot see very much difference in 
the recommendation of the President and the suggested language 
that you recommend—that is in the Norris-LaGuardia Act. What is 
the difference? 

Mr. Pererson. It is my understanding that under the present act 
there is no absolute proof required to show that a member or officer 
is an agent of the union. Ipso facto, he is a member and so he 
is an agent of the union. But under the Norris-LaGuardia Act it 
is spelled out, as we see it, that they must have clear proof of actual 
participation in or actual authorization of such agents before they 
are held responsible. 
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Senator Cooper. Probably; it is just a legal point. 

Mr. Pererson. I rather think so. 

Senator Cooper. I do not see any great difference between the 
common-law rule and the rule spelled out in the Norris-LaGuardia 
Act. 

In your testimony on strikes you state there has been less than 
| percent of strikes in your union. Has there been an increase or 
iny change at all in the number after the enactment of the Taft- 
Hartley Act? 

Mr. Pererson. That, I think, is about the general average that we 
have had for some time. But I could not sit here and tell you defi- 
nitely whether our average was less or higher during the Wagner 
\ct than it has been under the Taft-Hartley Act. It is true that 
our representatives are better negotiators as they get experienced. 
We have always followed a policy of calling on the Mediation and 
Conciliation Service to assist before a strike actually takes place, 
and that is the reason I think we have a fairly good record when it 
comes to strikes. 

Senator Cooper. You cannot say, then, there has been any increase 
under the Taft-Hartley Act? 

Mr. Pererson. I would not definitely say that there has been an 
nerease, 

Senator Coorer. Turning again to the strike ballot, how large a 
percentage of your workers vote? Have you any records as to the 
percentages voting on a strike ballot? 

[ ask you this because in the last week I have received many letters 
from employers commenting on my opposition to the strike vote, 
making the point that in a strike vote that actually there are few 
members who vote. 

Is that correct ? 

Mr. Prererson. We do not keep any statistics at our general head- 
quarters of the percentage of the members that attend meetings when 
strike votes are taken. But from the experience I had in the field, 
we find that the percentage is very high when it comes to attendance 
because members as a rule know that they have quite a bit at stake 
when it comes to a strike, and, usually, they are in attendance to 
voice their views by secret ballot when there is a possibility of a 
strike. ; ; 

But I am not in a position to produce statistics on it. 

Senator Coorrer. [ enjoyed your testimony. I was once a machin- 
ist’s helper, several years ago. 

The Cuarmman. Senator Neely. 

Senator Neety. Mr. Chairman, in my opinion, Mr. Peterson’s argu- 
ment has been able, relevant, and appropriate. 

On the 22d of last April, Mr. A. J. Hayes, president of the Inter- 
national Association of Machinists, for whom Mr. Peterson has just 
spoken, delivered an outstanding, praiseworthy address before this 
committee. President Hayes is a great labor leader whom I hold 
in the highest esteem. Anything said here by him or his repre- 
sentative should be given serious consideration. 

Mr. Pererson. Thank you, sir. 

The Cuarrman. Senator Neely, as I stated in the opening of these 
hearings, we are considering the hearings now as supplemental to 
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what we had last year, and that is all a part of the record, in consider- 
ing these amendments, so far as it bears on the President’s recommen- 
dation. 

Senator Neety. Thank you, Mr. Chairman. 

The Cuamman. Senator Upton. 

Senator Urron. Mr. Peterson, your association seems to have a 
very commendable record in its relations with employers. Can you 
tell me how you stand with the employees? Has there been any 
increase in your membership over the last 6 or 7 years? 

Mr. Pererson. We had a recession in our membership following the 
close of the war, but in the last 9 years, I would say, there has ‘been 
un increase in our membe rship and we attribute that to several reasons, 
despite the handicaps of the Taft-Hartley Act. We increased our 
force of organizers, and we have spent considerable more money in 
bringing our message of organization to unorganized workers, and 
due to the conditions we have been able to establish for our members 
through contract negotiations and also wage rates, we have been able 
to attract to the organization additional members. 

Senator Urron. What has been your increase in membership during 
the years that the Taft-Hartley law has been in effect ? 

Mr. Prrerson, What has the actual increase been? 

Senator Urron. Yes. 

Mr. Pererson. Well, I can give you a general statement by saying 
that shortly after the war, the membership receded to about 500,000, 
and today it is in the neighborhood of 820,000. 

Senator Upron. Well, again, it is an excellent record. 

Mr. Peterson. That is right. 

The Cuamrman. Now, I think Senator Kennedy is the next. 

Senator Kennepy. You do not feel that 4 months is long enough 
in which to allow an economic striker to continue to work. Would you 
put any time limit on it? 

Mr. Pererson. In our recommendation, we felt that the protection 
to the striker should continue for the time that the strike is in effect. 

Senator Kennepy. Are there many cases where a strike continues 
longer than 4 months? 

Mr. Pererson. Quite a number of instances. 

Senator Kennepy. They are a small percentage ? 

Mr. Pererson. I would say it is a small percentage of the total 
number of strikes that our members would have. 

Senator Kennepy. When they go beyond 4 months, do they not go 
for a much longer period of time in which most of the employees have 
other jobs? It may go on for as long asa year. Is there a time limit 
that you feel should be put on it? I think a time limit should be put, 
and whether 4 months is the right time, I am not so positive. But I 
think that there should be a time limit. What would you suggest 
would be a time limit? ‘ 

Mr. Pererson. I would say at least a year ought to be considered 
as a minimum. We have instances where strikes have been settled 
after 4 months, 5 months, 6 months, and some have run as long as 18 
months or 2 years. There are times, of course, when strikes run 
beyond the 2-year period, where we declare the strike off. 

Senator Kennepy. You would suggest a year? 

Mr. Pererson. As a minimum; yes. 
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Senator Kennupy. And the second question is the suggestion in the 
iw proposed by Senator Smith, that certain industries, because they 
were casual in employment, should have a certain advantage as far 
; the 7 days are concerned. That was only done. because they were 
of a specit al nature. It was limited to those who had casual employ- 
ent. You object to that, or you feel that it should be extended to 

But if the consensus of, the Congress is that it should not be 
extended to all, would you object to it being extended to those particu- 
ar industries which are special in nature ¢ 

Mr. Pererson. If the Congress in its wisdom sees fit to make an 
exception for certain industries and unions, while we may not agree 

vith Congress, why, of course, we would be bound by their decision. 

Senator Kennepy, Would you object, or do you agree that these 
ndustries which have casuals, such as maritime and the movie in- 
dustry are special in nature? Do you not feel that there is a special 
ase that is entirely different from conditions of your employees? 

Mr. Pererson. Well, I might say, in answer to that question, Sen- 
ator Kennedy, that there are other industries in which our member- 
ship is, also, employed, that might come in the same category as the 
three mentioned. 

Senator Kennepy. What might they be? 

Mr. Pererson. Well, the canning industry and the fishing industry. 
We have members employed i in certain seasons, up in Alasks a, for in- 
stance, when the fishing season is on. That, also, applies in some 
canning industries. I think our reasons for opposing this kind of 
legislation were set out in detail in the testimony of Mr. Hayes when 
lie appeared here in April of 1953. We have not gone into any 
detailed reasoning in this statement, but merely outlining our gen- 
eral objection to ‘the type of legislation in favor of some unions as 
against others, regardless of w hat type of industry might be involved. 

The CuarmrMan. I might say, Mr. Peterson, that I am asking the 
counsel here to give me the text of the amendment, It includes the 
construction and maritime and amusement industries and other indus- 
tries that might have casual employment, and so it is not limited to 
those. It isany industry. I will read it for the record: 

It shall not be an unfair labor practice under subsection (a) and (b) of this 
section for an employer primarily engaged in the construction, maritime, or 
entertainment industries, or any other industry or section of an industry in 
which the Board finds employment to be casual, intermittent, or temporary in 
nature, and in which the average period of continuous employment therein with 
any single employer is less than 30 days. 

So, it is wider than just these three industries. It is wherever the 
Board may find it is casual employment coming within the same prin- 
ciple involved in this amendment, the same would apply. 

Mr. Prrerson. We are principally concerned, of course, when we 
have projects running for as long as 2 or 3 years that might come in 
the category of construction, where these prehire contracts are made, 
and we have been seriously affected by that kind of practice in that 
particular industry. 

The Cxatrman. I am glad you make the point and it is very well 
taken and we will have to explore that. 

Are there any other question to ask Mr. Peterson? 

Senator Neery. Mr. Chairman, I understand that Mr. Van Arkel 
wishes to make a request for time for Mr. Randolph of the Typo- 
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graphical Union to be heard. I ask that Mr. Van Arkel be permitted 
to make his request now, while a quorum is still present. 

Mr. Van Arxev. I notice that Mr. Elisha Hanson, representing the 
American Newspaper Publishers Association is to testify this morn- 
ing. Many of his statements by indirection deal with the Interna- 
tional Typographical Union. I think it therefore fair that Mr. 
Randolph be entitled to be heard. Mr. Gray tells me that his organ- 
ization will not be able to testify at 10 o’clock on Wednesday, and | 
wonder if Mr. Randolph might take the time previously assigned 
to the building trades. There is an open spot, Mr. Chairman, at 
10 o’clock on Wednesday morning. I wonder if that might be assigned 
to Mr. Randolph; the building trade will not appear at that time. 

The Cuarrman. I think we would like to have Mr. Randolph appear 
on behalf of his organization, certainly. I will take it up with Mr. 
James and see what our time is, and if we have an open spot we will 
certainly do it. 

Mr. Van Are. If I could be notified so that Mr. Randolph will 
be notified, I would appreciate it. 

The Cuatrman. Mr. James will let you know. 

Mr. Van Arxet. There is an open spot on Wednesday morning 
which so far as I know would be convenient for him. 

Thank you, Senator Neely. 

The Cuatrman. I will ask the next witness who is Mr. Don Mahon 
with the National Independent Union Council to come forward. 


STATEMENT OF DON MAHON, EXECUTIVE SECRETARY, NATIONAL 
INDEPENDENT UNION COUNCIL, AND PRESIDENT, NATIONAL 
BROTHERHOOD OF PACKINGHOUSE WORKERS 


The CHarrman. We are very glad to have you with us this morning 
and we will be glad to hear from you. 

Mr. Manon. Mr. Chairman and members of the committee: My 
name is Don Mahon. I am executive secretary of the National Inde- 
pendent Union Council and president of the National Brotherhood of 
Packinghouse Workers, an independent labor union. 

Appearing with me here today is Clarence W. Bennett, national 
chairman of the National Independent Union Council and president 
of the Connecticut Union of Telephone Workers. Representatives of 
many other independent unions from all parts of the United States 
are participating with us. 

The National Independent Union Council was organized to obtain 
a more adequate voice and proper recognition of the more than 2,000 
independent unions in this country. The membership of each of our 
member unions retains complete local autonomy in all local matters. 
We have banded together because the separate independent union was 
helpless in obtaining recognition and equal treatment from the various 
governmental agencies. Alone, we were at a considerable disadvan- 
tage to withstand the organizational challenges and political activity 
from the affiliated organizations of both labor and management. 

With respect to our national council labor reporter, Victor Riesel 
recently wrote in his column that— 

While national labor chiefs like John Lewis, George Meany, and Walter Reuther 


make the headlines, an independent labor federation, which is virtually un- 
known to the country, is quietly but swiftly growing in size. 
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This is the unpublicized National Independent Union Council which is a central 
headquarters in Washington for some 2,000 unions outside the AFL and ClO. 
Its new national chairman, picked at its convention in St. Louis last September, 
is Clarence Bennett, of New Haven, Conn. 

Bennett heads an independent telephone union, which he says is the largest in 
that State. There are rumors that John Lewis would like to see them join him in 
a third labor federation. 

We would like to state, for the record, that it is our intention and de- 
sire to remain independent. We trust that no legislation will be 
passed by Congress that will force us to join one of the giant federa- 
tions in order to continue to give our members the benefits they deserve. 
We are presently providing this vital service through independent 
unions and local bargaining. We believe that the protection of that 
principle of local bargaining will do more to create and maintain in- 
dustrial harmony than any other single factor. 

Proper amendment of the existing act can guarantee this principle. 
The record clearly proves that there has been no problem of Com- 
munist infiltration among the independent unions of this country. 
This is a fact because they are run by and for the benefit of the local 
membership. 

Senator Nerty. Mr. Chairman, I understood that the purpose of 
these hearings was to consider the amendments proposed by the 
President. 

The Cuamman. That is certainly true. 

Senator Neety. Would not anything unrelated to the amendments 
be irrelevant ? 

The CHarrman. I think you will agree with me that practically 
all of the witnesses have opened up their statements with a sort of 
general statement that they are opposed to the Taft-Hartley Act and 
want repeal and that was not relevant because the President said defi- 
nitely he favored the Taft-Hartley Act so that is not before the com- 
mittee at all. But I do not want to rule this witness out. 

Senator Neery. Mr. Mahon, does your written statement relate 
to the recommendations of the President? 

Mr. Manon. Yes, Senator, on the next page from the one I am 
reading, it specifically itemizes one by one those recommendations. 
This is our introduction to acquaint the Senators with our problem. 

The Cuamman. I may point out I have no objection to it. Mr. 
Reuther made quite a little speech on the annual wage which cer- 
tainly was not involved. So, I do not think we can be too strict in 
saying you cannot express anything else. The purpose of these hear- 
ings is to consider and give us the views of the witness on the Presi- 
dent’s recommendations. That is true. Senator Neely is right. 

Mr. Manon. That is our intention and this is our introduction. 

Senator Nerty. Mr. Chairman, I do not object. 

Mr. Manon. Thank you, Senator. 

The members of the more than 2,000 independent unions mentioned 
above are employed in every type of industry, including those en- 
gaged in defense work. Independent unions are located in every 
State of the Union. 

It is quite true that our independent unions are doing the job of 
representing the membership more effectively without unnecessary 
strikes or other headline hitting tactics. However, with our inherent 
desire, like that of nearly every American individual and organiza- 
tion, to be as independent as possible, we cannot sit idly by while our 
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rights are further restricted by punitive legislation. A continuation 
of such restrictions would eventually drive even the most rugged inde- 
pendent union into the one big union that seems to be the idea of those 
who preach and practice the totalitarian doctrine just as in Russia. 

We of the National Independent Union Council do not condemn 
all sections of the existing act. We recognize the merits of the princi- 
ple set forth in section 7 ‘wherein employees are guaranteed the right 
to form, join or assist unions of their free choice ‘regardless of size or 
denomination. We believe that proper amendments of certain sec- 
tions are long overdue and should not . delayed any longer. 

Congress should take special measures to protect the rights and in- 
terests of small unions just as it has in the case of small business. Both 
are indispensable to the economy of the United States and our free 
way of life. Congress has found it necessary to set up a special com- 
mittee to guarantee the rights and interests of small business. Cer- 
tainly, small unions deserve the same consideration. 

At present, even the Department of Labor has not given due con- 
sideration, or taken action on this matter.. In fact, the Bureau of 
Labor Statistics of the Department of Labor cannot tell us the number 
or location of all the independent unions in the United States, They 
have, however, provided a very elaborate directory of unions in the 
United States consisting primarily of the large federation affiliates. 
We believe this inconsistency could be taken care of under the act since 
the National Labor Relations Board has specific information concern- 
ing every union that is in compliance and uses its services. 

‘We believe that the name of ever y union officer who signs a non- 
Communist affidavit should be made available for public inspection. 
At present, it is almost impossible for the representatives of inde- 
pendent unions to ascertain if an outside organizer, sent in to raid 
their union, has signed a non-Communist affidavit. ._We believe this 
loophole should be closed if it is desired to effectively combat thes: 
subversives who have wormed their way into some unions. Certainly, 
no honest union officer, or representative, could object to having it 
known that he has siened a non-Communist affidavit: 

We wish at the b. ginning of this statement, concerning S, 2650, to 
acknowledge our deep appreciation of the many courtesies extended 
to us by members of the Senate and the opportunity to again appear 
before this committee. 

We understand that our testimony at this time is limited to the 
President’s message to Congress on labor-management relations and 
the Smith bill incorporating the President’s recommendations for 
amendment to the Taft-Hartley Act. The remaining section of er 
statement. is, therefore, confined to the issues as set forth in’ the ‘ad- 
ministration bill. 


AGENCY 


We have no objection to this amendment which would seem to clar- 
ify the term “agent” as used under the act. 


SECONDARY BOYCOTTS 


Nearly all certifications are on a local basis. They are usually in 
respect. to an individual unit, or # craft,.or a subdivision of a plant. 
If a union is certified in that manner, then the Government should 
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require the parties, in the interests of industrial harmony, to carry on 
their collective bargaining in that particular locality and on that basis. 
The “farming out” or shifting of “hot cargo” work to another em- 
ployer or another plant in a different locality, because of a labor dis- 
pute is a direct invitation to violence. Permitting employers to “farm 
out” the struck work is in direct conflict with the stated policy of the 
act. Such actions by the employers should be forestalled. 

When the secondary nphower takes over the “hot cargo” he, in 
effect, is a participant in the dispute. The permission of the right 
io strike or use of other ocnaenal activities against a secondary em- 
ployer performing “farmed out” work is a step in the right direction. 

But, under S. 2650 the section 8 (b) (4) (A) would prohibit such 
action if a petition for certification of another labor organization is 
pending at the plant of the primary employer where the strike is in 
progress. Such provision would nullify the so-called loosening of 
restrictions on the secondary boycott. 

For example, a union sind the primary employer reach an impasse 
in negotiations of a new contract and, consequently, the tnion mem- 
bers vote to call a strike. The primary employer would then make 
arrangements to “farm out” the work to another plant or employer 
represented by another union. Thé rival union could, under the pro- 
posed amendment, file for certification at the primary employer’s plant 
or factory prior to commencement of the strike and the strike becomes 
stalemated. We believe our proposal set forth in the strike vote sec- 
tion in connection with the 60-day period prior to the expiration date 
of contracts as a proper time for the filing of all NLRB petitions, 
would eliminate this loophole. 

In our view, a strike is a strike. All the employer would have to 
do to break a strike, where a petition for certification of another labor 
organization has been filed, is to “farm out” the struck work. This 
would nullify the so-called clarifying amendment to the secondary 
boycott provisions and prohibit the striking employees from taking 
any concerted action with respect to the employer handling the struck 
work. This would be especially disastrous to an independent union 
which does not usually have an opportunity or desire to use similar 
raiding tactics due to their local nature. 

It is the desire of some to eliminate independent unions. We trust 
that Congress will guarantee their rights and not provide legal loop- 
holes that will be fatal to them. 


INTERMITTENT OR TEMPORARY EMPLOYMENT 


We are in favor of the principle of union security. Proposed re- 
laxation of the requirements should be helpful. Construction and 
maritime workers, as well as other workers employed on temporary 
jobs, are involved here. However, this amendment could be used as a 
device by certain rival unions to force employers to give them con- 
struction and installation work that historically has been performed 
by other employees represented by their own certified bargaming unit. 

We have had trouble on this matter, particularly in the telephone 
industry, and suggest that further safeguards be provided to prevent 
pirating of this work. 
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FREE SPEECH 


We are in opposition to this amendment as set forth in S. 2650, The 
council is fully in accord with rights of persons to express their views, 
arguments or opinions. But all parties involved in a representation 
election should have equal opportunity. Under the amendment, the 
employer could call workers in on their time and give management's 
views to a captive audience when all employees are required to listen, 
The union does not have similar rights in speaking to a captive 
audience, even if it desires to do so. 

If there were a provision giving both parties equal opportunity in 
speaking to all employees on company time, our local unions believe 
that they can show the employees where they would be better off when 
organized and represented by their own local independent union. 

Under the act, unions are forbidden to require the employees in- 
volved to come to a union meeting or to meet in a hall on their own time 
to hear its side of the story. The union cannot under the act require 
checkoff of fines from its members for failure to attend meetings. 
Because of this and other facts the union is unable to reach all em- 
ployees. The management would be given an unnecessary and unfair 
advantage in representation elections. 


MODIFICATLON OF EXISTING AGREEMENTS 


The administration bill would put a completely closed contract be- 
tween the parties which would prevent either party from requesting 
negotiations to modify the contract and cover a noncovered subject. 
The term “agreement” fully protects both parties on all subjects dis- 


cussed during negotiations. This is as it should be unless both parties 
ugree to reopen on all or certain issues or the contract so provides. 
However, if some emergency arose, particularly during these cold- 
war times, requiring spec ial action on a new subject, the employer if 
he wanted to be recalcitrant could refuse to discuss such new action 
until such time as the contract was terminated. The union would thus 
be stymied and the morale of the employees, particularly those en- 
gaged in defense work, would have a serious effect on our national 
security. We are opposed to this amendment as written in 5, 2650, 


STRIKE VOTE 


We are unalterably opposed to a Government-conducted strike vote 
either before or after a strike is called. Such action would be an 
infringement upon the personal rights of a union. The membership of 

local union would not accept a company offer if the negotiating 
comunittee recommended its rejection. The Government vote would be 
useless expense. 

We believe that such strike votes under Government auspices only 
cast. doubt upon the integrity of union officers and challenges their 
right to represent the members with the employees only weapon in 
collective bargaining, an economic strike. Al] our unions are duly 
certified or recognized under the provisions of the act. They represent 
the employees in a bargaining unit on a plantwide, craft or particular 
group in a local plant. 
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As provided in the act, copies of each union’s constitution and by- 
laws are on file with the NLRB and the Labor Department. Provi- 
ions are specifically set forth on how a strike can be called. In all 
cases, at least a majority of those voting must be in favor of a strike ; 
i a great many cases a two-thirds or a three-fourths vote is required, 
nd in most cases voting is done by secret ballot. In all cases, a strike 
can be called off by a simple majority of those voting, even though it 
may have required a two-thirds or three-fourths vote to call the strike 
in the first place. 

In the event that Congress should see fit to require a vote of confi- 
cence in the duly elected officers of a local union each time a strike issue 
was voted upon, we would certainly expect the Congress to require 
management to obtain similar authorization from its stockholders be- 
fore they rejected the union’s last proposal. Otherwise, it would place 
another stigma of doubt upon a union representative in much the 
sume manner as that. which it is now proposed to correct with regard 
to the non-Communist affidavit. Such Government-conducted strike 
votes casts a one-sided stispicion on the officers of a duly recognized 
union every time it is deemed necessary to take action. 

In the interest of establishing and maintaining industrial harmony 
us mentioned in the preamble of the act, we propose as follows: At 
contract-expiration time, the prior 60-day period shall be used for 
purposes of clarifying any questions concerning representations and 
the processing of cases by the NLRB. In this manner, the first 30 days 
could be considered open season for the filing of petitions by competing 
unions or decertification petitions by management. 

We have attempted to show the results of Government-conducted 
strike votes both before and after the strike is called. The practical 
effect is that such action would prevent industrial harmony and im- 
pede real collective bargaining. I is, therefore, our opinion that there 
should be no Government-conducted strike vote. 


ELECTIONS DURING STRIKE 


We are in favor of the intended purpose of section 9 (c) (3) to elim- 
inate the strikebreaking method of allowing replacement employees to 
vote in an election while the regular employees are on strike. How- 
ever, we propose that petitions for election by both employer and labor 
organizations should not be entertained for 1 year. Some strikes last 
longer than 4 months and it would be reasonable to set the same limit 
on both types of petition. A company may attempt to sit out a strike 
for 4 months, particularly during a slack season, but when a year 
is involved the employer will really be more inclined to sit down and 
bargain in good faith with the representatives of the striking em- 
ployees. Similarly, another labor organization would be prohibited 
from attempting to take away the bargaining rights of the striking 
employees during this critical time. 


REPORTS FILED WITH THE SECRETARY OF LABOR 


This amendment will obviate much duplication in filing reports. 
The constitution and bylaws of the local unions clearly set forth all 
the rights, duties, and responsibilities of the members and their duly 
elected officers and representatives. We favor this change. We pro- 
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pose that, in the interests of fairness, employer organizations should 
also be required to file similar pertinent information in order to be 
eligible for the services of the Board. 


NON-COMMUNIST AFFIDAVITS 


This should be made applicable to both parties as provided for in 
the amendment. We certainly have no objection to this section re- 
maining a part of the act, since all our national officers and representa 
tives of the local unions must take a similar oath before they can serve. 


INJUNCTIONS 


We are in favor of the amendment changing the Board’s require- 
ment in obtaining injunctions on secondary-boycott cases from man- 
datory to discretionary. Again, this is a step in the right direction 
since injunctive relief against the employer, on unfair-labor-practice 
cases, is discretionary with the Board. We trust that the Board would 
use this power for injunctive relief, in secondary-boycott cases, spar- 
ingly and only where there is overwhelming evidence that irreparable 
damage would occur. 

However, section 10 (}) providing for appointment of a board com- 
posed of local citizens would only serve to disrupt the negotiations 
for a peaceful settlement of the dispute. As pointed out above, the 
independent unions associated with the council are mostly local unions 
and enjoy complete local autonomy. The representatives of the union 
handling negotiations are loeal citizens who live and work in-the 
community and know the issues in dispute. To bring in his next-door 
neighbor who knows nothing about the contract, the issues in dispute 
or labor relations generally would only be a waste of time and serve 
to increase the tension between the parties. 

We recently had an experience in this very matter. The governor 
of the State appointed a local man to settle a wage dispute. He was 
inexperienced and made recommendations which were unsound. The 
parties subsequently went back to negotiations and finally arrived at 
a settlement by themselves. This local arbitrator afterward stated 
he wouldn’t accept another appointment to settle labor disputes under 
any circumstances. 


STATE JURISDICTION 


This amendment would amount to giving the Federal and State 
governments concurrent jurisdiction over labor disputes. Some State 
officials would feel that every strike, no matter how minor, affects 
the health or safety of the people. In effect, it would amount to 
compulsory arbitration. We are opposed to the State taking control 
over any disputes where the product or services are in interstate 
commerce. There would be endless Government-conducted hearings 
with one or the other, or even both, taking jurisdiction. 

Our experience has been that any changes in the machinery for 
handling labor disputes during the strike merely tend to confuse and 
prolong. We have seen this happen in the case of strikes that were 
under Federal mediation and the State law became involved. We 
believe experienced mediators are preferable when handling such 
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rious and complicated matters as strikes that affect the lives of our 
ie anlar s and their families. 
tate control would particularly affect independent unions since 
nost States have staffed their labor divisions with former officers 
the two major labor federations or their advocates. Such staff 
members have used their influence in the past to discriminate against 
ndependent unions and to favor their own outfits. 


NATIONAL EMERGENCIES 


Since this section involves an industrywide dispute, it would not 
iffect most. independent unions which nearly always negotiate on a 
local basis. However, on principle, we are opposed to governmental 
nterferenc e in a labor dispute except in time of war. “The effect: is 
(o stop negotiations for a certain period and prolong settlement of a 
vital issue, 


CHECKOFF 


The present checkoff authority has been operating on a year-to-yea 
basis. I presume the amendment means that the written assignment 
could run with the contract even if such agreement is a 2- or 3-year 
contract or even longer. However, a strict interpretation of the 
umendment means that the employee could revoke his assignment at 
iny time during the contract. Such action would disrupt our present 
system since the assignments of the employees are irrevocable for at 
least 1 year in many States, beginning and ending with the collective- 
bargaining agreement. 

I wish to thank the committee for the opportunity to appear before 
you and give my views on the amendments to the Labor-Management 
Relations Act. We shall be glad to answer any questions you have 
as to our position on these amendments as set forth in S. 2650. 

The CuHatrMan. Senator Goldwater, do you have any questions ¢ 

Senator Gotpwarsr. I have no questions. 

Senator Hitz. I have no questions. 

The Cuarrman. Senator Cooper. 

Senator Cooper. None, thank you. 

The CHamrMan. Senator Neely. 

Senator Nrety. I have no questions. 

Senator Urron. I have no questions, Mr. Chairman. 

Senator Lenman. I have no questions. 

Senator Kennepy. I have just one question. I did not quite under- 
stand on page 3 of your statement, your feelings about the secondary 
boyeott provision. Is that just a theory you have there or is that 
applicable to an independent union rather than one of the great 
national unions? 

Mr. Manon. I believe it would work the same with both unions. It 
would be, we believe, very detrimental to an independent union. 

Senator Kennepy. Could you give me an example of how that 
would work ¢ 

Mr. Manon. Usually when there is a strike in the offing, there is 
considerable negotiation going on, and meetings, and so forth; when 
there is a rival union attempting a raid, they are usually well aware of 
the conditions. 
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Any petition as we understand that is filed prior to the actual call- 
ing of the strike would then be a bar to our taking action on the 
secondary employer, or on hot cargo that might be pulled out of the 
plant and taken either across a State line or even to a neighboring 
city, or even a plant. As we understand the proposal, we would be 
prohibited from taking action at the point where our work was being 
performed. That is due to the pending petition. Knowing the Labor 
Board, as we do, it sometimes takes a considerable per iod of time to 
do away with the petition one way or the other. 

Senator Kennepy. That would really affect an independent union 
more because one of the CIO or AFL unions would be able to take 
action against the secondary employer more effectively than perhaps 
you would? 

Mr. Manon. That probably would be the case, Senator; and, like- 
wise, they are possibly in a better position to retaliate or sign no raid- 
ing agreements with each other to cover such circumstances. We are, 
for the large part, certified on a local basis, and do our dealing 
locally. T csleee. we believe that the employer should be required to 
settle the dispute at the point of dispute, and not be permitted to invite 
trouble by moving the hot cargo to another point in order to break the 
strike. 

Senator Kennepy. Thank you. 

Senator Neety. Mr. Mahon, is there any relationship between what 
vou call independent unions and what are commonly known as com- 
pany unions / 

Mr. Manon. No, sir. An independent union is recognized; as you 
know the National Labor Relations Board does not certify so-called 
company unions. Now, there are some who would try to create that 
relationship; and I would say of them that that would ‘be as ridiculous 
as to say that all CIO unions are Communist-dominated, because 
some of them are or have been: or to say that all AFL unions are 
racketeer-infested, because some of them are or have been. 

I think that the two comparisons would be similar. There are some 
unions that are under the domination of the company. And the 
Labor Board has found that some of them are also in the major 
federations. 

Senator Neety. But your unions are not what are commonly known 
as company unions? 

Mr. Manon. No, sir; and we are very careful in the examination of 
their credentials from that standpoint, too, as well as the Labor 
Board’s. 

Senator Nrevy. That is all. 

Senator Lenman. You referred to a council of independent unions / 

Mr. Manon. Yes, sir. 

Senator Lenman. How is that organized? Is it a new organization 
or what is that? 

Mr. Manon. It is rather a loose organization, Senator. It is cooper- 
ative. And those that are in a position to do so, of course, lend all of 
the support they can to it; and we try to operate in the interests of all 
of the independent unions. 

Senator Lenman. Is there a national board of the council? 

Mr. Manon. There is. 


Senator Lenman. And what powers has that board ? 
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Mr. Manon. That board has the power to call meetings. Our con- 
stitution is on file with the Department of Labor and the National 
Labor Relations Board and we can call meetings and carry on policy 
discussions with respect to our position, for example, on some legisla- 
tion pending, just as in the present case, and to provide our affiliates 
with related information that is not available to them from other 
sources. 

Of course, we differ from the major federations in that the local 
autonomy, of course, is absolutely inviolate. That is up to the partic- 
ular affiliate. 

Senator Lenman. Has the organization a constitution ? 

Mr. Manon. Yes, sir. 

Senator Leaman. Are there any rules or regulations binding on all 
of the member unions, or is it completely autonomous? 

Mr. Manon. The principal requirement is that their organization 
be legitimate, in most cases certified or recognized, and that they agree 
to sign non-Communist affidavits and that their officers agree to take 
such an oath. 

It has sev@ral requirements. Of course, the only compulsion that 
is involved is that we can accept or reject their applications for mem- 
bership. And the way they get out is to simply cease to subscribe to 
our requirements. 

Senator Leuman. Has it any power, or has the council any power to 
discipline members ? 

Mr. Manon. We have the right to withdraw their charters, if 
granted, if they violate what we consider to be the principles of the 
organization. 

Senator LeHman. Have you ever done that in any cases? 


Mr. Manon. We have not up to this point, and we have not had 
occasion to up to this point. 

Senator Lenman. That is all. 

The Cuarrman. Is that all, Senator Lehman? 

Are there any more questions ? 

Mr. Mahon, there is one thing I would like to ask. In the opening 
of your statement, you say that more than 2,000 independent unions 


in this country belong to this national independent union council ? 

Mr. Manon. No, sir; they do not. We are in contact with them; 
they do not all belong. 

The Cuarrman. About how many do you have in your council? 

Mr. Manon. Well, more than 300 have endorsed our program up to 
this time. 

The Cuatrman. That would represent how many workers in the 
country ¢ 
Mr. Siting: To the best of our calculations, it is over 500,000. 

The Cuaran. Is that represented in your council ? 

Mr. Manon. Those are the ones that have actively participated in 
making this program. We are actually in the process of organizing, 
at this time, Senator, and we have many unions that associate with us 
that are going along; but in many cases it requires local constitution 
amendments and so forth in order for them to participate. But we 
have that many participating one way or the other, 

The Cuarmrman. Are there any other questions of the witness? 

If not, I will ask Mr. Elisha Hanson, general counsel, American 
Newspaper Publishers Association, to be the next witness. 
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STATEMENT OF ELISHA HANSON, GENERAL COUNSEL, AMERICAN 
NEWSPAPER PUBLISHERS ASSOCIATION 


The Cuarrman. I am advised that you recently had an automobile 
accident and I trust you have entirely recovered. 

Mr. Hanson. Not quite, but I feel a whole lot better than T did last 
week. And I want to thank the committee for its courtesy in letting 
me come over this week. 

I feel a lot better than the poor fellow who was driving me and was 
laid up with a broken neck. 


The CuarrmMan. We will be very glad to hear from you, Mr. Hanson, 
in any testimony you want to give us. 

Mr. Hanson. Mr. Chairman and gentlemen of the committee, I 
have filed a rather short statement with you which covers the points 
a I want to discuss today. I have done this in behalf of the Ameri- 

‘an Newspaper Publishers Association, which is an organization or- 
athined and existing under the laws of the State of New York, and 
its members consist of publishers of more than 780 daily and/or Sun- 
day newspapers. They in turn represent more than 90 percent of the 
total daily circulation of newspapers published in this country. 

I mention that fact as to the extent of their circulation merely to 
show their interest. 

The CuarrMan. Your statement will be incorporated into the rec- 
ord at this point. 

(The document is as follows :) 


STATEMENT OF ELISHA HANSON, GENERAL COUNSEL, AMERICAN NEWSPAPER 
PUBLISHERS ASSOCIATION 


Mr. Chairman and members of the committee my name is Elisha Hanson. I 
am an. attorney at law with offices at 729 15th Street NW., Washington, D. C., and 
I am appearing here pursuant to the invitation extended by your committee to 
the American Newspaper Publishers Association to present a witness to discuss 
the President's proposals for amendment to the Taft-Hartley Act. I am the 
general counsel of that association and in that capacity I appeared before this 
committee on April 14 last. 

The association which I represent is a membership corporation organized and 
existing under the laws of the State of New York. Its membership embraces 
publishers of more than 780 daily and/or Sunday newspapers. These newspapers 
in turn represent more than 90 percent of the total daily circulation and more 
than 90 percent of the total value of advertising published by daily and Sunday 
newspapers in the United States. 

In order to conserve time, I shall refer to the President’s recommendations in 
the order in which he presented them and make such comment as I consider 
appropriate on each. 

1. Injunctions 


I think that the President’s recommendation that where an injunction has 
been issued under the National Labor Relations Act, the Federal Mediation and 
Conciliation Service shall immediately impanel a special local board to meet 
with the parties in order to seek a settlement of the dispute is a wise and proper 
recommendation. No labor relations dispute involving the terms of a collective- 
bargaining agreement should be allowed to hang in the air indefinitely and 
without settlement whether or not an injunction is issued, and every step should 
be taken to bring about an equitable settlement of any such controversy. 

Where unfair labor practices are concerned, however, whether they be prac- 
tices of the employer or the employees and where one or the other is guilty 
of continuing violation of the act, I see no reason to abandon the present re- 
quirement of the act for applications for mandatory injunctions. The question 
as to whether an injunction shall issue upon such an application is always a 
discretionary one with the court hearing it. The purpose of the proceeding is 
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to expedite the settlement of a labor dispute and to bring about an end to the 
unfair labor practices alleged, In this respect, the actual terms of an injunc- 
tion are no broader, and should be no broader, than the actual terms of a cease- 
and-desist order issued by the Board and enforced by a decree of the court, 
which, in turn, is nothing more or less than an injunction restraining the guilty 
party from further violations of the act. 


2. Secondary boycotts 
The association which I represent is not in favor of the amendments pro- 
posed for section 8 (b) (4) (A) of the act. 


3. Economic strikers 

In my previous appearance before this committee, I urged that the present 
section 9 (c) (3) of the act be retained as it is. I could cite you illustration 
after illustration in the newspaper field of strikes called to enforce illegal ob- 
jectives of the striking unions where the employer has replaced the strikers 
and has conducted his business with far fewer employees and at far less cost 
to him than prior to the strike. As the law now stands, employees on strike 
who are not entitled to reinstatement are not eligible to vote in elections. Such 
employees Should not be made eligible to vote in elections where the strike 
has been called to accomplish an illegal puipose. 

An entirely different situation presents itself where the strike is a lawful 
strike. That is an economic struggle and solely an economic struggle between 
the parties and it is my opinion that the present section 9 (c) (3) gives ade- 
quate protection to both parties in such a strike situation. 

Stability of bargaining agreements 

The President is on solid ground when he recommends that the law be amended 
so that once a bargaining agreement is entered into that agreement, unless 
it provides for a reopening during its term, shall not be reopened during that 
term. 


4 


5. National emergencies 4 

Facts usually speak for themselves. But, again, we think the President is 
on solid ground when he recommends that a board of inquiry established to 
inquire into the facts of a dispute causing a national emergency shall not only 
report the facts to the President but shall also report its recommendations for 
the settlement of the dispute if he so requests. 


G. Construction, amusement, maritime industries 

The association which I represent has no direct connection with any of these. 
In my previous appearance before this committee, I urged that the ban on 
closed shop and closed-shop conditions should be retained. I also urge that the 
union-shop provisions as spelled out in sections 8 (a) (3), 8 (b) (2) and 8 (b) 
(5) of the act should be retained. I think that maintenance of membership 
beyond that now required in those sections should not be provided in any amend- 
ment to the act. The sole purpose of a union-shop agreement, as I understand 
it, is to do away with free riders and where a legal collective-bargaining agree- 
ment has been entered into to require those who are benefited therefrom to pay 
their proportionate costs for services rendered to them. The dues which they 
are required to pay for those services are akin to taxes which all citizens must 
pay for the support of government whether or not they like the amount of the 
tax or whether or not they approve of what the Government is doing. There 
should be no increase in the powers of union organizations to discipline those 
who are required to pay the costs of representation where they want no further 
relationship whatsoever with the particular labor organization selected to rep- 
resent them. 


7. Agency 

There can be no objection to the President’s proposal to enact the common-law 
rule of agency and relieve labor organizations of responsibility for acts of their 
members based on membership alone. But, if this be true, the same rule should 
be appied to employers. There have been altogether too many cases in the past 
where the National Labor Relations Board has held employers responsible under 
the rule of respondent superior for the acts and activities of employees concerning 
which the employers knew nothing. 
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8. Non-Communist affidavits 


There can be no objection to the President’s recommendation that employers 
as well as labor organizations should be made subject to the requirement of 
filing non-Communist affidavits as a prerequisite to processing charges before 
the National Labor Relations Board. I do, however, want to call your attention 
to an acute problem in respect of these affidavits. At the present time, the 
National Labor Relations Board will not entertain charges filed by a noncomply- 
ing union. Yet that provision of the act has been practically nullified by deci- 
sions of the Board, as upheld by the courts, holding that members of such non- 
complying union even when aided, abetted, and assisted by the union may process 
their charges before the Board. Thus, it is impossible for an employer who 
resists the illegal activities of a Communist-controlled labor organization to do 
so except at his peril when he discharges or refuses to hire a member of such 
an organization because of that person’s membership in or activities in behalf 
of the organization operating outside the law. 

I refer you to the case of the National Labor Relations Board v. L. Ronney ¢ 
Sons Furniture Manufacturing Co., decided by the United States Court of Appeals 
for the Ninth Circuit on October 24 last (206 F. 2d 730). In that case, members of 
a Communist-controlled union filed charges of discriminatory treatment because of 
their membership in that union. The charges were solicited and prepared by a 
local of the union and the charging parties were represented at the hearing by 
counsel for the union. In other words, the union, which could not do something 
direct. was enabled to do it by indirection with the assistance of the Board and 
the approval of the courts. If that situation is to continue, section 9 (h) of the 
act might just as well be repealed. The decision in the Ronney case was in 
effect affirmed by the Supreme Court of the United States on January 18 last 
when it denied a petition filed by the company to review the order of the ninth 
circuit (22 L. W. 3192). 

In another case with which I am familiar but which has not been decided yet, 
the record clearly shows that the noncomplying union not only solicited the filing 
of the charges by its members but actually paid the costs of the proceedings, 
including attorney’s fees. 

If one of the purposes of the section be to disestablish Communist control of 
unions, then the section should be amended so as to provide that neither the 
union nor any member thereof shall be entitled to process the charges so long 
as the labor organization is not complying with the requirements of the act. 


9. Free speech 


The association which I represent is heartily in favor of the President's 
recommendation for an amendment of the act providing for the unrestricted 
right of free speech. The manner in which the Board heretofore has distorted 
the requirements of section 8 (c) requires the enactment of the amendment 
proposed. 


10. Union welfare funds 


We agree with the President's recommendation that Congress initiate a thor- 
ough study of welfare and pension funds covered by collective bargaining agree- 
ments. In our own business we are being confronted more and more with bar- 
gaining requests for the payment into union treasuries or elsewhere of moneys 
for these so-called pension and welfare funds. In some cases the unions propose 
joint union-employer administration of the funds and in others they do not. We 
are also familiar with the fact that over a period of years various unions have 
assessed their membership certain percentages of their wages for union controlled 
and administered pension funds. And in the case of one union we have 
observed from statements by the union itself that moneys paid in by its members 
so as to provide retirement in their old age or benefits for their families have 
been withdrawn from such funds and devoted to other purposes, including the 
support of a policy characterized by the courts as illegal and consisting of “dis- 
approval and defiance of the act and avoiding the impact of the provisions of the 
act on the traditional practices and policies of that particular union” (193 F. 2d 
782-789). 

11. Federal and State jurisdiction 

Conflicts between Federal and State jurisdiction now existing by reason of the 
exercise of Federal jurisdiction in the Taft-Hartley Act should be clarified so as 
not to deprive the States of their right to protect the health and safety of their 
citizens in the course of labor disputes and irrespective of any action taken by any 
Federal agency in respect of any such dispute. 
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The present section 14 (b), dealing with the right-to-work laws of the States, 
should be retained. 

Furthermore, as I pointed out to you in my testimony last year, it is the 
opinion of the association which I represent that the law should be amended 
so as specifically to make it a violation for anyone to engage in picketing by force 
or violence as well as a violation for anyone by picketing alone or in concert 
with others to obstruct or interfere with free ingress or egress to and from 
premises, or obstruct free use of public streets, sidewalks, or other public ways. 

Still further, it is our opinion, as we pointed out last year, that the aet should 
be amended so as to provide a speedy and effective remedy for violations of 
section 8 (b) (1) (A). As the law now stands, the only remedy provided 
where a labor organization interferes with employees in the exercise of their 
rights as guaranteed by section 7 is the remote remedy of a cease and desist 
order issued by the Board. Itis a matter of record that the Board takes months, 
even years, to process such cases and its order in any particular case when finally 
entered more than otherwise is too late for any proper and equitable relief. 

As I have tried to emphasize so often in my appearances before your committee 
and the House committee, it is immaterial whether the unfair labor practices are 
those of employers or employees or of labor organizations. They should be cor- 
rected and corrected immediately because the longer they last the greater the 
harm that is done. 

As the law now stands, except as to the provision in section 14 (b) dealing 
with State right-to-work acts, States have been virtually divested of all power 
to protect their citizens and the record of inaction and delay and procrastination 
by the National Labor Relations Board, as heretofore constituted, requires a 
change in the act so that the administrative processes for relief shall not be 
jettisoned by those not in sympathy with the purposes of the law, and also so 
that the States may take appropriate action for the protection of their citizens. 

No longer should a situation exist where one who has been harmed is denied 
relief because he possibly should have applied to the National Labor Relations 
Board for appropriate relief before seeking relief from an agency of his own 
State that is quite capable of granting it in a speedy and effective manner in 
accordance with the policy of the act. 

12. Secret strike ballot 

We are in accord with the suggestion that a secret strike ballot should be taken 
on the final offer by an employer before a labor organization calls its men out on 
strike. In no sense of the word would such a ballot interfere with the internal 
affairs of a union. What it would do would be to restore to many unions the 
right of their membership to determine whether or not they want to accept an 
employer’s proposal instead of being ordered out on strike by some officer thereof 
irrespective of the majority wishes. No longer should this country be confronted 
with a situation where one man, through the exercise of his whim, can order all 
of the employees in any particular industry to lay down their tools and to quit 
work and to remain off of the job until he orders them back. This law was con- 
ceived fundamentally to protect the rights of employees. Unless it be amended 
so as to give employees the untrammeled right to determine whether or not 
they want to go on strike, it will fail to serve its fundamental purpose. 


18. Union dues checkoff 

If any amendment is made of section 302 (c) (4) care should be exercised to 
make certain that employers are not compelled, contrary to their wishes, to 
become responsible to a labor organization for the collection of dues from its 
members employed by such employers. The collection of dues is a matter of 
internal business for a labor organization itself to handle. The expense of book- 
keeping and accounting should not be saddled upon an employer. The President 
has not proposed this. Even so, whenever there is an encroachment by either 
laber organizations or employers upon the proper functions of the other, there 
is a broadening of the field of possible controversy. 
14. Filing of union information 

We are quite in agreement that the needless duplication in the filing of reports 
should be eliminated as recommended by the President and that goes not only 
for labor organizations but for employers as well. There are altogether too 
many report forms sent out by too many agencies of Government today. DBm- 
ployers engaged in various fields of activity are required to maintain large staffs 
of employees just to comply with these reporting demands. They know what 
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that means and they see no occasion for harassing labor organizations with 
unnecessary reports any more than they see occasion for being harassed them. 
selves. 

IMPLEMBNTATION OF ACT'S OBJECTIVES 


In concluding his message to you, the President said: 

“The appropriate committees of the Congress will, I am certain, wish to keep 
the law under continuous study and in the light of experience under it propose 
further amendments to implement its objectives and constantly improve its 
administration.” [Emphasis supplied. ] 

We heartily agree with this suggestion and to that end I wish to reiterate and 
possibly expand upon certain observations I have heretofore made. 


A. Present procedures ineffective 

In my former appearance before you, I made certain definite recommendations 
for the improvement of the administration of the act. I pointed out that present 
procedures for the prevention of unfair labor practices should be completely 
overhauled so as to provide a far more expeditious method of promoting the 
stated purpose and policy of the act. It is my opinion after many years of 
experience with administrative agencies that no act is any better or sounder 
than the particular agency which administers it and that no act is a good act 
which can be tortured in its administration as the National Labor Relations Act 
has been since the enactment of the Wagner law. 

We are still of the opinion that original jurisdiction to prevent unfair labor 
practices should be vested in Federal district courts with responsibility for 
proceeding therein vested in the Department of Justice. If this be done, the 
Department of Justice would be enabled to proceed in many cases where the 
cost of proceding before the Board is now so excessive that a helpless working- 
man or a small-business man cannot meet it. We not only think that the Depart- 
ment of Justice should be enabled to proceed in such cases where the law has 
been violated but we also think where private wrongs have resulted from viola- 
tions of the act the individuals injured by such wrongs should be enabled to 
institute suit as private citizens whether they be employers, employees, or labor 
organizations. 


B. Integrity of court decrees 

In connection with the further consideration by the Congress of effective 
methods of preventing unfair labor practices, we think the courts should be 
empowered upon their own motion to preserve the integrity of their decrees. 
Today, when a court enters a decree enforcing an order of the Board directing 
a respondent to cease and desist from committing further unfair labor prac- 
tices, the court is powerless to preserve the integrity of its decree unless peti- 
tioned to do so by the Board. The Board’s past record of failing to take action 
to this end is a sorry one. There will be far greater respect for the decrees of 
the courts if they are unfettered and permitted to enforce them on their own 
motion. 
C. Effective prohibition of featherbedding 

By reason of the decisions of the Supreme Court in the featherbedding cases 
last year, section 8 (b) (6) of the act as it now stands is wholly meaningless and 
utterly ineffective. If it be the purpose of the Congress to put a stop to feather- 
bedding, then section 8 (b) (6) should be amended. 

To that end I suggest the following language for your consideration : 

“Sec. 8. (b) It shall be an unfair labor practice for a labor organization or its 
agents— 

“(6) to cause or attempt to cause an employer to pay or deliver or agree 
to pay or deliver any money or other thing of value for services which are 
not performed or not to be performed, or which are not relevant or useful, 
and whether or not the objective of the labor organization or its agents is 
employment of its members.” 


CONCLUSION 


I respectfully refer you to my previous testimony before your committee and 
request that it be incorporated herein by reference. 


Mr. Hanson. I have taken up the points in the President’s message 
seriatim; those which concern the newspapers I have elaborated on, 
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with one exception, and that is the amendment to the secondary boy- 
cott situation. 

We have in the newspaper business been familiar with secondary 
boycotts for a good many years. There is one point that I think has 
been missed in the consideration; that is, what treatment, different 
from the treatment of a lawful strike, should be given to the treatment 
of a secondary boycott in an unlawful strike; that is, where the strike 
has been called in violation of the act and in defiance of the act. 

I merely pose that because such strikes have been called in the last 
6 years, inditaon have been found to be illegal after prolonged court 
pre weedings. 

[ am going to skip over the fourth recommendation. We think that 
once a bargaining agreement has been entered into, unless it contains 
a provision for a reopening, neither the employer nor the employee 
group should harass the other by asking for a reopening during the 
term. 

The CHatrrman. You approve of the President’s recommendation on 
that point? 

Mr. Hanson. Absolutely. We also agree with his recommendation 
that a factfinding board should make recommendations for the settle- 
ment of disputes dealing with national emergencies in addition to 
reporting the facts. 

While facts usually speak for themselves, those who have con- 
sidered the facts, and considered them carefully, can shorten the proc- 
ess of struggle by making their recommendations. 

We think that that is an excellent recommendation. We also ap- 
prove of the President’s recommendation to enact the common-law rule 
of agency, and relieve labor organizations of responsibility for acts of 
their members based on membership alone, where the members act only 
as individuals. But we think the same rule should apply to employer 
groups so that an employer will not be held liable for some individual 
act of an employee who may not like what a labor organization has 
done. 

Ever since the Labor Board was organized under the Wagner Act 
it has applied what is known as the rule of respondeat superior; and 
employers almost universally have been held liable for the statements 
of their employees, whether or not the employers knew anything about 
those statements. They have also in many cases been held liable for 
the activities of individual employees in their individual capacities. 

As far as the newspapers are concerned, when we come to the non- 
Communist affidavit clause, if that clause is to be kept in the act, we see 
no reason why it should not apply to employers as well as to labor 
organizations as recommended by the President. But in that connec- 
tion we do not think that the President has gone far enough. 

We have in this country today certain organizations which are not 
qualified to process charges before the National Labor Relations Board. 
But under the law as it is now administered, and as it has been inter- 
preted by the courts, those organizations can accomplish their purposes 
simply by going out and persuading people to join them. 

If an employer refuses to hire a man because he happens to belong 
to a Communist-dominated labor organization, he refuses at his peril. 
If he disciplines or discharges a man because of his activities in behalf 
of such an organization he takes that action at his peril. 
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I commend to your attention the recent decision of the Ninth Circuit 
Court of Appeals in the L. Ronney & Sons Furniture Manufacturing 
Co. case, to which I refer in my statement. That decision was, in effect, 
affirmed by the Supreme Court of the United States 2 weeks ago today, 
when it denied certiorari. In that case a Communist-dominated or- 
ganization assisted its members in the filing and pressing of charges 
against an employer, paid the cost of the proceedings, and assigned 
the organization’s lawyer to assist them. Nonetheless, the General 
Counsel of the Board issued a complaint against the employer, and the 
Board sustained the complaint and the court upheld the Board. 

As the law now stands, the non-Communist affidavit feature of it is 
perfectly meaningless as long as that situation exists. 

We approve of the President’s recommendation on free speech. Free 
speech means just exactly what it is, “free speech.” 

The Board has backed and filled on the subject so that you might 
say on the question of the exercise of free speech you merely wait 
until the next decision of the Board to know whether or not you can 
exercise it. 

On the union welfare funds proposal, we agree with the President’s 
recommendation that Congress initiate a thorough study of welfare 
and pension funds covered by collective-bargaining agreements. 

We had experience with such funds in the newspaper business for a 


good many years. For many years we made no contributions to them 
by reason of any collective agreements, but we did observe the ad- 
ministration of the funds where the members of labor organizations 
were assessed to support them. 


We have recently been confronted with demands, some of which 
have resulted in contractual provisions. They vary between payments 
into union welfare funds or payments into funds administered both 
by the union and the employer, jointly administered by them. 

But with the assessments on the members and the assessments on the 
employers, resulting from contracts, tied up with our social security 
and unemployment relief, we think that the President is wise in sug- 
gesting that that matter be inquired into thoroughly and, if necessary, 
that sound legislation for the protection of all of those who contribute 
and was of those who are expected to benefit from such funds shall be 
enacted. 

We think there should be a clarification in this law so that conflicts 
between Federal and State jurisdiction now existing by reason of the 
exercise of Federal jurisdiction in the Taft-Hartley Act should be 
clarified. 

We do not think that States should be deprived of their rights to 
protect the health and safety and welfare of their citizens, in the 
course of labor disputes, and irrespective of any action taken or not 
taken by the Federal Government. 

The President has referred to certain decisions of the courts which 
he thinks should be considered in this connection, but, as I pointed 
out in my testimony to you last year, it is the opinion of the associa- 
tion which I represent that the law should be amended so as specifically 
to make it a violation for anyone to engage in picketing by force or 
violence as well as a violation for anyone by picketing alone or in con- 
cert with others to obstruct or interfere with free ingress or egress to 
and from premises, or obstruct free use of public streets, sidewalks, or 
other public ways. 
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Those subjects might well be left to the States. But, at least, they 
should be removed from the realm of controversy between Federal and 
State jurisdiction. ane 

We also pointed out last spring that the recy for violation of 
section 8 (b) (1) (A), which is interference by a labor organization 
with the rights of an employee or an individual, should be made 
speedy and effective. As it is today, about the only remedy is a long 
drawn out Labor Board proceeding where the harm will have been 
accomplished before the Board can even get under way to consider it. 

It is immaterial in our opinion in respect of this question of State 
and Federal jurisdiction, whether the unfair labor practices are those 
committed by employers or by labor organizations. We think that 
the same law should apply to both. Therefore, that the act should be 
clarified so that there will be no doubt as to what was meant. 

As the law now stands, except as to provision in section 14 (b) deal- 
ing with State right-to-work acts, States have been virtually divested 
of all power to protect their citizens and the record of inaction and 
delay and procrastination by the National Labor Relations Board, 
as heretofore constituted, requires a change in the act so that the ad- 
ministrative processes for relief shall not be jettisoned by those not 
in sympathy, with the purposes of the law, and also so that the States 
may take appropriate action for the protection of their citizens. 

We are in favor of the President’s recommendation for a secret 
strike ballot, providing that ballot is taken on the final offer by an em- 
ployer before a labor organization calls its men out on strike. 

In no sense of the word would such a ballot interfere with the in- 
ternal affairs of a union. What it would do would be to restore to 
many unions the right of their membership to determine whether or 
not they want to accept an employer’s proposal instead of being 
ordered out on strike by some officer thereof irrespective of their wishes. 

No longer should this country be confronted with a situation where 
one man, through the exercise of his whim, can order all of the em- 
ployees in any particular industry, as has been done, to lay down 
their tools cay to quit work and to remain’ off the job until he orders 
them back. 

This law was conceived fundamentally to protect the rights of em- 
ployees. Unless it be amended so as to give employees the untram- 
meled right to determine whether or not they want to go on strike, 
it will fail to serve its fundamental purpose and it will fail to serve the 
public interest. 

We do not approve of the union dues checkoff. We have heard much 
about interference with local union affairs and with internal union 
affairs, But why should the employer in any industry be saddled with 
the job of bookkeeping and dues collecting for a union ? 

Certainly the matter of collecting dues and of keeping the books on 
dues as collected is just as much an internal affair of the union as 
anything that one could suggest. The President has not proposed the 
abolition of the checkoff system, but even so it is our opinion that it 
should be abolished because whenever there is an encroachment by 
either labor organizations or employers upon the proper functions of 
the other, there is a broadening of the field of possible controversy. 

We are quite in agreement that the needless duplication in the filing 
of reports should be eliminated as recommended by the President 
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and that goes not only for labor organizations but for employers as 
well. There are altogether too many report forms sent out by too 
many agencies of Government today. 

Employers engaged in various fields of activity are required to main- 
tain large staffs of employees just to comply with these reporting de- 
mands. They know what that means and they see no occasion for 
harassing labor organizations with unnecessary reports any more 
than they see occasion for being harassed themselves. 

At one time, several years ago, I had occasion to check on the report 
forms then being sent out by the Government agencies and there were 
more than 4,600, many of which or the most of which would go to 
certain industries with wide scopes of interest. I do not know, but I 
presume in the intervening years, the total number of these report 
forms has increased many fold. But we do not believe that a business 
organization or a labor organization should have to build up a staff 
just for the purpose of filing reports for the information of this, that, 
or some other Government agency whenever it occurs to that particular 
agency that it wants to know something about what is going on in 
business. 

I have asked the privilege of incorporating in this statement the 
remarks which I made when I appeared before you before. I merely 
wish to emphasize what I said then, that we think the present. pro- 
cedures of the act are ineffective; and in the study of the law 
which the President has recommended, we think it would be well to 
vest the district courts with jurisdiction over unfair labor practices, 
whether of organizations or employers. 

We think it would be well, also, to have the Department of Justice 
process these so that either the small union or the individual working- 
man or the small employer could have his day in court without the 
burden of the terrific expense that is now essential to processing any 
matter or conducting any matter before the Board. We think that 
where there has been a violation of the public law there should be a 
remedy provided for the private wrongs resulting therefrom; and if 
the matter goes to the district courts, as we have suggested, we think 
that could be accomplished. 

The CHarrman. Does that mean, Mr. Hanson, that you are advo- 
cating the abolition of the National Labor Relations Board ? 

Mr. Hanson. We advocated it insofar as the handling of unfair 
labor practices and charges are concerned. We did that last spring. 
Our experience is that you have nothing down there except endless 
delay and procrastination in the handling of such cases. I am sure 
it is just as irritating to one side of a controversy as it is to another. 

I gave you the timetable of one controversy which was not con- 
cluded in a period of something like 6 years, well over 5 years, and 
was not concluded at the time I testified, and it still has not been 
finally concluded. 

Then in that connection, you have another hole in the law, as I sse it. 

Assuming you continue, and you will for awhile, I know, the 
jurisdiction of the Labor Board, then when it obtains or issues an 
order calling upon someone, either an employer or a labor organiza- 
tion, to cease and desist from further violations of the act, that order 
is perfectly meaningless until it goes to court and obtains a decree of 
enforcement. 
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The violator can continue and without penalty to ignore the order 
and to violate the law unless a court enters a decree of enforcement. 

Then when the decree of enforcement is entered, if he wants to 
take a chance, he can continue to violate the law because no one, or 
no organization other than the National Labor Relations Board, has 
power to petition a court to maintain the integrity of its decree. The 
court cannot act upon its own motion in the most flagrant case of 
violation, whether by an employer or by a labor organization, unless 
the Board petitions it. To get the Board to act upon a request so to 
petition a court takes about as much time as it takes to get the Board 
to process a case originally. 

Finally, we come to the question of featherbedding. Section 8 
(b) (6) of the act as it now stands has been made meaningless by deci- 
sions of the courts. It either should be repealed in its entirety, or if 
it be the desire of Congress to prohibit featherbedding it should be 
amended. We have suggested a form of amendment which we think 
would accomplish the purpose of prohibiting featherbedding if that 
be your wish. 

But as it stands now, that section has been made meaningless, first, 
by the decision of the Board and, second, by the decisions of the Su- 
preme Court upholding the Board. 

I want to thank the committee for its courtesy in hearing me. If 
there are any questions, I should be glad to try to answer them. 

The CuHarrMan. Are there any questions? 

Senator Cooper. I have no questions. 

Senator Neery. I have no questions, 

Senator Upton. I have no questions. 

Senator LeHMan. I would like to ask one question for the record. 

Mr. Hanson, do the views which you have expressed here today 
represent the attitude, officially, of your association ¢ 

Mr. Hanson. I am here by direction of the board of directors of the 
American Newspaper Publishers Association in response to the invi- 
tation extended by this committee. That does not mean that I am 
expressing the views of every newspaper publisher and editor in the 
country. We have no power to express views for them or to compel 
them to adopt any. 

Senator Leaman. I understand that fully, of course. What I am 
trying to establish is whether or not these views were officially adopted 
by the membership, or by the governing body of the association. 
What I am trying to get at is: How official are these views? 

Mr. Hanson. These views are the views that I was instructed to 
present by the board, after consideration of the proposed amend- 
ments, of the President’s proposals, and it was their consummate judg- 
ment that the statement I made here today should be made. 

Senator Lenman. I have no further questions. 

Senator Kennepy. I have no questions. 

The Cuarrman. Thank you very much, Mr. Hanson. I hope that 
you will soon be entirely recovered. 

Mr. Hanson. May I ask that this prepared statement be printed in 
the record ? 

The Catan. Oh, yes; certainly. All of the statements are 
printed in the record. 

Mr. Hanson. Mine last year was not until it was called to the at- 
tention of the clerk later and that is why I made the request now. 
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The Cuarrman. It will be included. 

Mr. Payton, we are glad to see you here and we are glad to hear 
from you. 

Senator Kennepy. Mr. Chairman, Congressman Lucas from the 
House committee is here and I wonder if he would like to come up 
here. 

The Cuamman. Mr. Lucas, will you not join us up here on the 
bench ? 

Representative Lucas. Thank you, sir. 

The CHatrMaNn. We are very glad to hear from Mr. Payton. 


STATEMENT OF BOYD E. PAYTON, VICE PRESIDENT AND 
SOUTHERN ORGANIZING DIRECTOR, TEXTILE WORKERS UNION 
OF AMERICA, CIO 


Mr. Payton. Mr. Chairman and members of the committee, my 
name is Boyd Payton, and I have with me our general counsel, Mr. 
Will, and our Washington representative, Mr. John Edelman. 

I am a vice president of the Textile Workers Union of America, 
CIO, and serve as its southern organizing director. I am appearing 
here today on behalf of that organization. 

In view of the limited time available to me, I will address myself 
to one specific provision in S. 2650, the provision which involves the 
so-called free-speech question. 

Because time is short even for this single subject, I ask your per- 
mission to present to the committee a brief which sets forth our posi- 
tion in greater detail. 


The Cuarrman. That brief will be incorporated in the record, if 
that is your request. 

Mr. Payton. Yes; I would like to have it in the record. 

(The document follows :) 


Tart-Hartriey Free Spercu, WitrnH Spreciat REFERENCE TO THE ORGANIZATION OF 
THE UNORGANIZED IN THE TEXTILE INDUSTRY—SUBMITTED BY TEXTILE WORKERS 
Union oF America, CIO, Fprrvuary 1, 1954 


INTRODUCTION 


This brief is prompted hy the message of President Eisenhower to Congress on 
January 12, 1954, in which he proposed amendments to the Taft-Hartley Act, 
and by the bill of Senator H. Alexander Smith, introduced on January 11, 1954, 
purporting to incorporate the President’s recommendations. 

The scope of this presentation is limited to the President’s proposals regard- 
ing employer speech and provisions of Senator Smith’s bill embodying those 
proposals. Our thesis is that the so-called free speech provision of the Taft- 
Hartley Act, without further onerous amendment, has placed the thumb of 
Government heavily against unions on the scale measuring the balance between 
employee rights and employer privileges. The effect of this imbalance, as in- 
deed was the purpose of the Taft-Hartley provision, has been to frustrate the 
organization of the unorganized worker. We will demonstrate that this pur- 
pose has been achieved in the textile industry. 

It therefore follows that the President’s proposal to increase the area of 
allowable employer speech proceeds in a direction opposite from that required 
by the public welfare. The critical status of the unorganized worker in the 
textile industry urgently requires that employer speech be returned to the posi- 
tion it held under the Wagner Act. 

On previous occasions, representatives of this union have addressed com- 
mittees of Congress on the subject of employer speech. The most recent state- 
ments were that of Emil Rieve, general president of the Textile Workers Union 





TAFT-HARTLEY ACT REVISIONS 3219 


of America, CIO, before the Senate Committee on Labor and Public Welfare, 
April 16, 1958, supplemented by brief entitled “Taft-Hartleyism in Textiles,” 
and that of William Pollock, executive vice president, Textile Workers Union 
of America, CIO, before the House Committee on Education and Labor, March 
30. 1953. Wealso refer to a brief entitled ““Taft-Hartleyism in Southern Textiles 
or Feudalism With a New Face,” filed with the Senate Subcommittee on Labor- 
Management Relations of the Committee on Labor and Public Welfare, on 
December 7, 1950. 

Each of those presentations dealt in part with the employer speech provision 
of the Taft-Hartley Act. This brief will supplement the remarks and observa- 
tions previously made. 

Any intelligible discussion of employer speech must begin with a statement 
of the law under the Wagner Act. We therefore turn directly to that subject. 


I 


EMPLOYER SPEECH UNDER THE WAGNER ACT 


The Wagner Act did not expressly lay down rules for the treatment of employer 
speech, and none was required. The historic enfranchisement of workers’ 
rights set out in section 7 of the act, and the prohibition against interfering 
with those rights stated in section 8 (1), clearly delineated the great policy 
design with which all specific rules were to be made consistent. 

The law of institutions dictates that not all members will be on a level of 
precise equality, and that in the hands of the elevated members will rest some 
power to coerce the inferior members. But this truism only sets out the problem, 
for our common experience informs us that each institution contains its own 
type of coercion: e. g., in the family, the denial of affection; in the Army, the 
denial of rank; in the church, the denial of blessings; and in civil institutions, 
the power to impose physically painful sanctions. That aspect of the business 
enterprise known as the employment relation also displays its own peculiar set 
of coercives, and in recognition of this fact the Wagner Act established a Board 
that was expert in its knowledge of the employment relation. 

The power of the business enterprise over the worker was found to rest in the 
employer’s ability to deprive an employee of his livelihood; the business enter- 
prise could live without him, but he could not live without it. To maintain his 
physical well-being an industrial worker has to learn to please, in small matters 
as well as large. It was obvious that much less than the explicit phrases of 
command would compel employee obedience. Even astutely phrased opinions 
projected by the voice of authority could dissuade employees from joining labor 
organizations as effectively as express orders. It was apparent that the policy 
of the act would be nullified unless fair rules were established that would remove 
the coercive element from employers’ expressions regarding the organizational 
activities of their employees. A summary of these rules is set forth below: 


1. Statements coercive on their face 


An explicit threat of reprisal in the event union organization was successful 
was held to be an unfair-labor practice. A threat that the plant would close 
down in the event the union won an election (Hagle-Phenigz Mills, 11 N. L. R. B. 
361 (1939)); or to discharge employees because of union affiliation (Standard 
Knitting Mills, Inc., 25 N. L. R. B. 168 (1940)); or to deprive employees of 
various benefits if they joined a union (Wolverine Shoe & Tanning Corp., 49 
N. L. R. B. 881 (1943) ) were all held to be unlawful because they destroyed the 
employees’ free choice of a bargaining representative. 


2. Statements coercive in the conteat of employer's total activities 


The Board’s “totality of conduct” doctrine was merely the application of com- 
monsense to employers’ efforts to coerce employees through the combination of 
coercive acts and noncoercive language. As part of a pattern of coercion, the 
noneoercive language could be separately condemned and forbidden along with 
the connected coercive acts. 

Hence, in R. R. Donnelley & Sons Co. (60 N. L. R. B. 635 (1945)), the Board 
held: 

“It is clear, and we find that the respondent’s numerous oral and published 
statements, set forth in the intermediate report and hereinabove, viewed in 
the light of the respondent’s labor-relations history and the discriminatory 
demotion of Walter West, set forth in the intermediate report, in their totality 
amounted to more than the kind of employer persuasion sanctioned by the 
Constitution.” 
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The Board’s totality of conduct doctrine received the sanction of the United 
States Supreme Court in NW. L. R. B. v. Virginia Electric and Power Co. (314 
U. S. 469 (1941) ): 

“But certainly conduct, though evidenced in part by speech, may amount in 
connection with other circumstances to coercion within the meaning of the 
act. If the total activities of an employer restrain or coerce his employees in 
their free choice, then those employees are entitled to the protection of the act. 
And in determining whether a course of conduct amounts to restraint or coercion, 
pressure exerted vocally by the employer may no more be disregarded than 
pressure exerted in other ways. For ‘slight suggestions as to the employer’s 
choice between unions may have telling effect among men who know the conse- 
quences of incurring that employer’s strong displeasure.’ International. Asso- 
ciation of Machinists v. National Labor Relations Board (311 U. S. 72, 78).” 


8. Noncoercive statements as proof of other unfair-labor practices 


In applying this rule, the Board was merely availing itself of a rule of evidence 
applicable in every other field of law. What a person says frequently illuminates 
what he does, and to the extent that an employer’s words established an unlawful 
motive for an otherwise unexceptionable act, his statements were admissible as 
evidence of that purpose. 

Thus the Board held in Z. T. Fraim Lock Co. (24 N. L. R. B. 1190 (1940) ), 
that an employer's statement—‘“many people who are going to be reinstated 
are not going to be around here very long” to employees who were about to be 
reinstated after a discriminatory discharge, could be used as evidence to estab- 
lish a subsequent discriminatory discharge. 

In Taylor Milling Corp. (26 N. L. R. B. 424 (1940)), the Board considered 
as some evidence of an employer’s discriminatory motive in discharging union 
adherents, his statement that he had “got rid of a rat * * * [who] has been 
in here trying to organize the mill,” and that he was going to get rid of “the two 
ringleaders in this union business.” 


4. Captive-audience doctrine 


When an employer compels employees to listen to noncoercive antiunion state- 
ments on company time and property, is there the exertion of unlawful coercion 
beyond the content of the language? Is this a speech “plus” situation, where 
the “plus” equates with a distinct and separable act of compulsion over the 
minds of the workers in the captive audience? In Clark Bros., Inc. (77 N. L. R. B. 
802 (1946), the Board answered these questions affirmatively, and siated: 

“The compulsory audience was not, as the record shows, the only avenue 
available to the respondent for conveying to the employees its opinion on self- 
crganization. It was not an inseparable part of the speech, any more than 
might be the act of a speaker in holding physically the person whom he addresses 
in order to assure his attention. The law may and does prevent such a use of 
force without denying the right to speak. Similarly we must perform our 
function of protecting employees against the use of the employer’s economic 
power which is inherent in his ability to control their actions during working 
hours. Such use of his power is an independent circumstance, the nature and 
effect of which are to be independently appraised. We conclude, therefore, 
that the respondent exercised its superior economic power in coercing its em- 
ployees to listen to speeches relating to their organizational activities, and 
thereby independently violated section 8 (1) of the act.” (Footnotes omitted.) 


5. Grounds for setting aside an election 


Consonant with the sanctity Anglo-American law accords to election pro- 
cedures, the Board established an even higher standard of propriety for state- 
ments made during representation campaigns than for those tested for unfair- 
labor practice violations. The reason for the rule was set forth cogently in 
P. D. Gaealtney, Jr., and Company, Inc. (74 N. L. R. B. 371 (1947) ) : 

“This is not an unfair-labor practice proceeding, but an investigation to ascer- 
tain employees’ desires concerning their choice of a bargaining representative. 
Therefore, in appraising the facts and determining the Board’s duty in the 
premises, more is involved than the mere determination of whether or not the 
employer was itself responsible for the antiunion conduct which immediately 
preceded the election. As already indicated, there is no convincing evidence that 
would support a finding that the acts of Barrett, Arnold, and others were the acts 
of this employer, within the meaning of the statute. But that does not dispose of 
the case, which relates to the validity of a Board election, any more than would 
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the fact that a hurricane or other act of God could not be attributed to an 
employer necessarily lead to the conclusion that an election conducted in the 
atmosphere created by such a natural phenomenon must be upheld as a true 
expression of the employees’ desires. The issue before us here is whether, under 
all the circumstances, this election was held in an atmosphere conducive to the 
sort of free, unintimidated choice of representatives which the act contemplates. 
We find that it was not.” 


6. Coerciwe statements of third parties 


Under the Wagner Act, the agency provision reads as follows: 

“The term ‘employer’ includes any person acting in the interest of an employer 
directly or indirectly * * *.” 

This provision prevented employers from soliciting third parties to speak the 
coercive words for them. In Blue Ridge Shirt Mfg. Co., Inc. (70 N. L. R. B. 741 
(1946) ), a Board order issued against a local chamber of commerce for lending 
an employer such unlawful assistance. 


7. Constitutionality of employer speech under Wagner Act 

The Wagner Act required no “free speech” amendment to secure to employers 
the constitutional right guaranteed by the first amendment. The proponents of 
the “free speech” amendment, consciously and willfully misled the American 
people into believing that the rules governing speech under the Wagner Act 
violated the first amendment of the United States Constitution. This charge was 
false as witnessed by the court decisions uniformly holding that the Wagner Act 
accorded the constitutional privilege in full. 

In VN. L. R. B. v. Crown Can Co, (138 F. 2d 263 (C. C. A. 8, 1943) ), the Court 
dismissed the employer’s defense of free speech in the following fashion : 

“Enforcement is resisted in reliance upon four legal propositions, namely: 1. 
That the Board has no right to interfere with or limit the right of free 
speech * * *, 

“The first of these propositions we think would be conceded by everyone, with 
the understanding that ‘free speech’ does not mean license to violate valid laws, 
such as laws against perjury, libel, slander, or laws against restraint or coercion 
of employees in the exercise of their rights under the act.” 

In VN. L. R. B. v. v. Pick Manufacturing Co. (135 F. 2d 329 (C. C. A. 7, 1943) ), 
the Court similarly upheld the constitutionality of restraints upon employer 
speech under the Wagner Act: 

“The president of the respondent company may have the right to make the 
statement he made, under his constitutional right of free speech, but he cannot 
deny that the statement was coercive, intimidating and interfering in its effect. 
The right of free speech is not absolute. It is a relative right. No one can pro- 
hibit the right of the president, Mr. Pick, to speak his views; but if he speaks 
them, he takes the consequence of his having spoken, just as one does if he speaks 
slanderously of another, As Justice Holmes once said, the right of free speech 
does not give one the right to yell ‘fire’ in a crowded theater. We may allow 
free speech, and yet protect others from injury thereby. Free speech does not 
mean license to speak without restraint. The statement of President Pick and 
the many acts and statements of Assistant Superintendent Justman were clear 
evidence of intimidation, interference and coercion * * *,” 

Thus formulated, the rules of speech under the Wagner Act liberated millions 
of American workers from the tyranny of words, thereby enabling them—for the 
first time in American history—to bargain collectively in vast numbers in ac- 
cordance with the declared public policy of the United States of America. 


II 


TAFT-HARTLEY FREE SPEECH 


The free speech granted to employers by the Taft-Hartley Act, made millions of 
workers unfree to choose a bargaining representative. A point by point exam- 
ination of the changes made in the Wagner Board rules for employer speech 
provides abundant support for the conclusion that section 8 (c) of the Taft- 
Hartley Act has subjected American workers once again to the fear of employer 


threats and reprisals and has stopped labor union organization dead in its 
tracks. 
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1. Statements coercive on their face 


Section 8 (c) of the act states: 

“The expressing of any views, argument or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the provisions of ths Act, 
if such expression contains no threat of reprisal or force or promise of benefit.” 

The last phrase of this section, which makes unlawful expressions which con- 
tain a “threat of reprisal or force or promise of benefit”, was merely declaratory 
of the law under the Wagner Act. But centuries of judicial experience yield 
the lesson that a rule of construction frozen into a statute will become constricted 
and devitalized. (We note that this is the basis for the administration’s oppo- 
sition to even those portions of the Bricker amendment which are merely declar- 
atory of the existing law.) 

Furthermore, the Board’s examination of employer statements through the 
wrong end of a telescope has immunized coercive statements from the prohibi- 
tion of the act. Thus even those limitations on employer speech which the Taft- 
Hartley Act purported to embody have been vitiated through Board interpreta- 
tion. 

In Cookeville Shirt Co. (79 N. L. R. B. 667 (1948)), the Board found no vio- 
lation of the act in statements that industry came South to avoid unions, and 
unionization could turn the tide and drive the industries back North. 

In Burns Brick Co. (80 N. L. R. B. 389 (1948) ), it was held lawful for an em- 
ployer to say that unemployment results from unionization, that unions foment 
racial conflict and rob employees. 

Sargent & Co. (99 N. L. R. B. 1318 (1952) ), held an employer was privileged to 
tell strikers that all replacements would be hired on a permanent basis, even for 
those strikers who were unfair labor practice strikers. The Board found the 
statement was not coercive, and as it related to unfair labor practice strikers, the 
employer merely mistated his legal position. 

2. Statements coercive in the context of employer's total activities 

We have seen that under the Wagner Act, this doctrine was used by the Board 
to ferret out the more ingenious employer strategems to evade the act. Skilled 
union-busters learned that the effect of coercive words could be attained by com- 
bining suggestive, but noncoercive language, with other suggestive but non- 
coercive acts. The Wagner Board’s totality of conduct doctrine hampered their 
ingenuity, but finally, Taft-Hartley rewarded them for their skill by either abol- 
ishing or vitiating the totality of conduct doctrine. 

In Pittsburgh 8. 8. Co. v. NLRB (180 F. 2d 731 (C. C. A. 6, 1950) ), the Court 
stated : 

“With reference to the right of free speech the legislative history shows that 
the amendment embodied in section 8 (c) of the Taf-Hartley Act was specific- 
ally intended to prevent the Board from using unrelated noncoercive expressions 
of opinion on union matters as evidence of a general course of labor conduct. 

“The intent clearly to establish the right of free speech was further empha- 
sized in the House Conference Report No. 510. page 45.” [Footnotes omitted.] 

Hence in the name of free speech a pattern of coercion cannot be examined as 
a whole to ascertain the impact resulting from a total course of conduct. 

The Board’s reluctance to weigh the noncoercive words with the deeds in 
order to strike a realistic balance can be seen from Babcock and Wilcowr (77 
N. L. R. B. 577 (1948) ): 

“* * * we agree with the trial examiner that neither the speeches nor the re- 
marks of [supervisors], nor the conduct of [supervisors], ‘standing individually,’ 
violated the act. We do not agree with the trial examiner, however, that a 
consideration of the surrounding circumstances in each instance establishes the 
coercive character of the otherwise unobjectionable conduct. In our opinion no 
such overriding significance attaches to any of the circumstances relied upon 
by the trial examiner. Although expressive of the respondent’s antipathy toward 
the union, the conduct herein does not contain any threat of reprisal or force or 
promise of benefit and is therefore protected by the guaranty of the free speech 
amendment.” 

Section 8 (c), therefore, is a challenge to the inventiveness of employers who 
can avoid liability for interfering with employees’ rights if they would only hit 
upon the right combination of deeds and words. 
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3. Noncoercive statements as proof of other unfair labor practices 


The full flavor of the vindictive spirit that pervades the Taft-Hartley Act can 
be distilled from the following piece of legislative history : 

“It is provided that expressing any views, argument, or opinion or the dis- 
semination thereof, whether in written, printed, graphic, or visual form, is not 
to constitute or be evidence of an unfair labor practice if such expression con- 
tains no threat of force or reprisal or promise of benefit. The practice which 
the Board has had in the past of using speeches and publications of employers 
concerning labor organizations and collective bargaining arrangements as evi- 
dence, no matter how irrelevant or immaterial, that some later act of the em- 
ployer had an illegal purpose gave rise to the necessity for this change in the 
law. The purpose is to protect the right of free speech when what the employer 
says or writes is not of a threatening nature or does not promise a prohibited 
favorable discrimination.“ (Conference report, H. Rept. 510, 80th Cong., p. 45.) 

The foregoing extract is unprecedented in legislation effecting adjudicative 
bodies. By virtue of the language of section 8 (c) which prohibits the use of 
noncoercive statements to prove unfair labor practices, Federal labor law is 
now the only body of law in which a person’s statements are excluded as evidence 
of his motive. 

If Federal courts abused the use of statements to prove criminal motive, would 
Congress consider amending Federal criminal law so that statements could 
never be considered in proving motive? Is it conceivable that Federal courts 
could consider a defendant’s possession of a gun, but not his statement, “Your 
money or your life?” 

Congress chose only the National Labor Relations Board to handcuff in this 
fantastic fashion in order to make the proof of unlawful motive difficult and 
frequently impossible. In this purpose, Congress has been successful. 

4. Captive audience doctrine 

In Babcock and Wilcox, supra, the Board decided that section 8 (c) of Taft- 
Hartley abolished its captive audience doctrine. No longer could it hold that 
the compulsory aspect of a captive audience address constituted an unfair labor 
practice: 

“Even assuming, therefore, without deciding, that the respondent required 
its employees to attend and listen to the speeches, we conclude that it did not 
therefore violate the act. 

If employees were not to be totally deprived of their rights of self-organization, 
partial reinstatement of the captive audience doctrine was inevitable. It came in 
Bonwit Teller, Inc. (99 N. L. R. B. 608 (1951) ). 

The gravamen of the wrong, however, did not rest in the compulsion per se, 
but rather in the employer’s refusal to grant the union an opportunity to reply. 
The employer committed an unfair labor practice because he made an antiunion 
speech during working hours on his premises, “without according, upon reason- 
able request, a similar opportunity to address the employees to the labor organi- 
zations against which such speeches are directed.” 

Member Reynolds dissented on the ground that the right to reply should be 
given a union only when it could be shown that other avenues of communication 
were not open to a union: 

“The respondent’s business is conducted in metropolitan New York City, 
where facilities for union organization and meetings are abundant.” 

Critics of the Bonwit Teller doctrine similarly leveled their dissent at the 
alleged mechanistic and hence arbitrary application of the doctrine. They felt 
that the Board should inquire in every case whether full and adequate means 
of communicating with employees were available to a union, and if they were, 
the Board should not grant a union the right to reply. All agreed, however, that 
when due inquiry revealed the absence of adequate channels of communication, 
a union should be granted the right to reply. 

On December 17, 1953, the Board issued its decision in Livingston Shirt Corpo- 
ration (107 N. L. R. B. No. 109 (1958) ), and in one stroke abolished the Bonwit 
Teller doctrine. But for insignificant exceptions, the rule today is that an 
employer may compel workers to listen to an antiunion address on company 
time and property without according a union a right to reply. 

BRssential to the Board’s decision was its finding: 

“[There] are time-honored and traditional means by which unions have 
conducted their organizational campaigns, and experience shows that they are 
fully adequate to accomplish unionization and accord employees their rights 
under the act to freely choose a bargaining agent.” 
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In a monumental dissent Member Murdock pointed up the paucity of oppor- 
tunities available to unions and completely rebutted the majority view that 
“experience shows they are fully adequate.” We commend Member Murdock’s 
dissent to the members of this committee, and we concur in the views expressed 
therein. We go beyond the recently overturned Bonwit Teller doctrine and 
submit that only by the complete abolition of captive audience speeches—as 
prohibited under the Wagner Act, can employees enjoy the rights guaranteed 
them by the act. 

But we have taken the time to trace the captive audience doctrine in order 
to submit an object lesson in the present Board’s disposition to inflict punish- 
ment rather than administer justice. 

We pointed out that the main line of criticism against the Bonwit Teller 
doctrine was its mechanistic assumption that unions required a right to reply 
in every circumstance. We note that the rule of the Livingston Shirt case 
makes precisely the opposite mechanistic assumption—that unions never (with 
two insignificant exceptions) require a right to reply, and inquiry into the cir- 
cumstances of any case (such as was urged by the critics of the Bonwit Teller 
doctrine) need never be made. 

By this holding the Board has added its weight to the text of the act on the 
side of employers who seek to prevent the organization of their employees. 


5. Grounds yor setting aside an election 


We have noted that under the Wagner Act a more exacting standard was 
required of statements made by employers when the issue was whether an elec- 
tion should stand than when the test was whether an unfair labor practice had 
been committed. This principle has been carried over into the Taft-Hartley Act. 

One of the two leading cases which stand for this proposition is General Shoe 
Corp. (77 N. L. R. B. 124 (1948) ), in which the Board stated: 

“Conduct that creates an atmosphere which renders improbable a free choice 
will sometimes warrant invalidating an election, even though that conduct may 
not constitute an unfair labor practice. An election can serve its true purpose 
only if the surrounding conditions enable employees to register a free and 
untrammeled choice for or against a bargaining representative. For this reason 
the Board has sometimes set elections aside in unconsolidated representation 
cases, in the absence of any charges or proof of unfair labor practice. When a 
record reveals conduct so glaring that it is almost certain to have impaired 
employees’ freedom of choice, we have set an election aside and directed a new 
one. Because we cannot police the details surrounding every election, and 
because we believe that in the absence of excessive acts employees can be taken 
to have expressed their true convictions in the secrecy of the polling booth, 
the Board has exercised this power sparingly. The question is one of degree.” 
[Footnotes omitted. ] 

The other leading case, Metropolitan Life Insurance Co, (90 N. L. R. B. 935 
(1950) ), expressed the principle that the restrictions of section 8 (c) on the 
finding of an unfair labor practice are inapplicable to a representation proceed- 
ing: 

“Section 8 (c) prevents the Board from treating as evidence of unfair labor 
practices any expression of views, arguments, or opinion which contains no 
threat of reprisal or force or promise of benefit. Section 8 (c) does not, however, 
prevent the Board from finding in a representation case that an expression of 
views, whether or not protected by section 8 (c) has, in fact, interfered with 
the employees’ freedom of choice in an election, so as to require that such election 
be set aside.” 

Under the present Board, this rule has had most of its force sapped from it. 
At the Chicopee Manufacturing Corp., in Bensonville, Ill., we carried on an or- 
ganizational campaign and petitioned for an election. Supervisory personnel 
advised employees that if the union won, the company would move the plant. 
Intimidated by the threat of having their livelihood taken away, employees voted 
against the union. We petitioned the Board to set the election aside. The 
Board refused, and held that these threats “were nothing more than predic- 
tions :” all that had been uttered was a “prophecy that unionization might ulti- 
mately lead to loss of employment.” 

My mandate of the Board we have entered into the age of prophecy in industry. 

It is this watered-down rule that the President’s message to Congress and 
the Smith bill seek to change. The Smith bill would make section 8 (c) applicable 
to representation proceedings with the result that statements made during a rep- 
resentation campaign would not provide grounds for setting aside an election 
unless the very same statements constitute an unfair labor practice. 
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The rule of the General Shoe Corp. and Metropolitan Life Insurance Co. cases 
has been criticized as anomalous: by what justification can separate rules for 
unfair labor practices and representation proceedings be maintained so that 
what is unexceptionable in the first situation can result in setting aside an elec- 
tion in the second? This, so the argument goes, is an unreasonable double 
standard. 

The answer to the “anomaly” springs from the nature of an election. Once it 
is comprehended that election rules are designed to insure a free vote rather 
than to assess liability, the “anomaly” is laid to rest. 

Accordingly, an election is set aside when employees are not properly in- 
structed on how to vote although no one has committed an unfair labor practice 
(Grace Co., 7 N. L. R. B. 766 (1988) ) ; or where the number of votes cast is not 
representative of the total number of employees in the unit (Packing Co., 65 
N. L. R. B. 890 (1946) ) ; or where third persons are wrongfully permitted to cast 
ballots (Beggs & Cobb, Inc., 62 N. L. R. B. 193 (1945) ); or where Board agents 
conduct an election in an improper manner (Hunt Foods, Inc., 70 N. L. R. B, 1312 
(1946) )—in all of which cases the impropriety did not even relate to an unfair 
labor practice. 

Why then should not employer statements which interfere with a free choice of 
representatives provide grounds for setting aside an election, although such 
statements do not violate section 8 (a) (1) of the act? 

The President’s message to Congress, however, advanced even broader grounds 
for using identical tests for speech in elections and unfair labor practices—to 
insure that the right of free speech “applies equally to labor and management.” 
To this broader ground we offer in rebuttal this entire brief in which we show 
that “free speech” for employers has made workers unfree to join unions. The 
equality the President seeks can best be achieved by repeal of sections 8 (c) and 
» (2) of the act. 


6. Coercive statements of third parties 

Whereas the definition of employer in the Wagner Act reads: 

“The term ‘employer’ includes any person acting in the interest of an em- 
ployer, directly or indirectly * * *.” 

The comparable definition in Taft-Hartley reads: 

“The term ‘employer’ includes any person acting as an agent of an employer, 
directly or indirectly * * *.” 

Between the phrase “in the interest of’ in the Wagner Act, and “as an agent 
of” in Taft-Hartley, lies the destiny of hosts of vigilante groups anxious to re- 
spond to an employer’s union-busting bidding. Under the Wagner Act, they 
could be deterred by a Board order if they acted “in the interest of” an employer: 
under Taft-Hartley, absent proof of every element of common law agency, they 
and the employer in whose interest they serve, need have no fear of the law. 

In Goodyear Footwear Corp. (80 N. L. R. B. 800 (1948)), an employer was 
held free from responsibility for the activities of a businessman who helped in 
the preparation and solicited signatures to antiunion letters, although the busi- 
nessman was a bondholder of the employer’s company. 

In Empire Pencil Co. (86 N. L. R. B. 1187 (1949) ), an employer was exonerated 
from responsibility for remarks made by a manager of a local State unemploy- 
ment compensation office, to the effect that if workers went on strike he could 
neither recommend them for jobs nor compensation and that they would have 
difficulty finding work in town. 

Of course a holding that the employer is not responsible means that no one is 
deterred from the continuation of the coercive activity. 

In Goodyear Clearwater Mill No. 2 (102 N. L. R. B. 1329 (1953)), a union 
sought to set aside an election on the grounds that the employer had interfered 
with the employees’ free choice through the publication of coercive articles in 
the local newspaper. The Board upheld the hearing officer’s finding that the 
agency relationship had not been proved : 

“While the articles appearing in the Rockmart Journal might well have had 
the effect of interfering, restraining, or coercing employees of the company in 
their selection of a bargaining agent, it does not apepar to the undersigned that 
the company can be held responsible for the acts and statements of Mr. BE. C. 
Sanders with reference to the election of March 14. Furthermore, it is my 
opinion that the company was under no obligation to deny or explain any of the 
articles which Mr. Sanders ran in his paper with reference to the possibility of 
a shutdown of the Rockmart plant, or a possible transfer of the production of 
that plant to the nonunion plants of the company.” 
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This case should be studied for instruction in adroit arrangements for the 
solicitation of voluntary assistance. 

In Munsingwear, Ino., d. b. a. Marion Mills and Inna Reba Rushing, et ai, 
(Case No. 10-CA-1517, Nov. 13, 1953), Trial Examiner Bertram G. Eadie, in a 
report upheld by the Board, stated : 

“The employer is not liable for actions taken and statements made by the 
mayor and other town officials since the evidence fails to establish that they were 
at any time acting as agents of, or acting in supervisory or official capacities for 
the employer. There is substantial evidence that the mayor and the other town 
officials had an entirely separate and distinct interest in the operation of the 
plant apart from that of the employer. The town had invested about $60,000 
in building the plant.” 

The contesting claims of coercive speech and employee rights having been 
constitutionally resolved in favor of workers, it would appear irrelevant whether 
or not the party interfering with workers’ rights was an “agent”of an employer, 
Consistency of purpose requires the deterrence of all who interfere with the 
achievement of the high policy purposes enunciated by the act; the “agency” 
provision, therefore, is consistent only with the purpose of taking away in one 
section what had been guaranteed in other sections of the act. 


7. Constitutionality of employer speech under Taft-Hartley Act 

Having noted previously that Wagner Act rules for employer speech accorded 
the constitutional right in full, it only remains to be said here that the “protec- 
tion” afforded employer speech under Taft-Hartley goes far beyond the neces- 
sities of the first amendment: 

“This section [8 (c)] appears to enlarge somewhat the protection previously 
accorded by the original statute and to grant immunity beyond that contem- 
plated by the free speech guaranties of the Constitution” (Thirteenth Annual 
Report of the N. L. R. B., p. 49). 

In concluding this comparison of employer speech under the Wagner Act and 
Taft-Hartley, mention should be made of the prehearing election and card- 
checking certification Board practices that existed under the Wagner Act. 
These speedy methods of determining employee choice avoided a protracted 
drumfire of protected employer “views” which drug workers’ minds as effectively 
as coercive statements. This too went out with the Wagner Act, along with 
rules that provided some measure of protection from an employer’s arsenal of 
words. 

The effect of these rules in industrial life can be ascertained from a considera- 
tion of the efforts to organize unorganized workers in the textile industry where 
the full harvest of Taft-Hartley “free-speech” has been gathered. 


III 


“FREE SPEECH” IN THE TEXTILE INDUSTRY 


1, The mill town 

A typical mill town was described in detail in all the proceedings which led to 
the Board’s decision in Bibb Manufacturing Co. (82 NLRB 338 (1949) ): 

“The town of Porterdale was incorporated under the laws of Georgia a number 
of years ago. However, despite this act of incorporatiton, Porterdale remains 
in effect a ‘company town.’ All its property, excepting a railroad right-of-way 
and churches which the respondent donated to the various religious congregations, 
is owned by the respondent. All of Porterdale’s utilities and public services 
excepting police protection and education, are controlled directly by the respond- 
ent. The municipal officers of Porterdale, including the mayor, are, like most 
other Porterdale inhabitants, employees of the respondent. By virtue of this 
dominant landlord-employer position, the respondent effectively controls the 
civic life of Porterdale. In this setting, the relationship between the respondent 
and the police department, as set forth below, establishes a significant pattern 
of conduct.” 

Every city official was an employee of the company. The mayor was the “house 
agent” of the company and in charge of the police. The city recorder was the 
company’s paymaster and treasurer. The attorneys for the city were attorneys 
for the company. With control of the entire community, the company was able 
to prevent union organization by round-the-clock surveillance of union organizers 
and each employee who displayed any interest in the organization. The method 
was described by the trial examiner in his intermediate report from which we 
quote as follows: 
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“From July 10, 1946, to August 10, 1946, or a few days thereafter, policemen 
of the town of Porterdale were assigned to, and maintained a 24-hour-a-day 
surveillance over the activities of each and every organizer for the union while 
he was inside the city limits of Porterdale as well as surveillance over the home 
of employee Walter Reynolds, which the organizers made their local headquarters 
in Porterdale and in which much of the union activity took place. By this 24-hour 
watch over the Reynolds home the police were able to know when the organizers 
were in town and to follow or trail them throughout the town while they were 
calling upon employees of the respondent. As soon as the organizers would leave 
Reynolds’ home, 1 or 2 policemen would “tail” them until they left Porterdale for 
the day. If the organizers left the house on foot, left by vehicle, the police 
followed by police car. If two organizers started out together and then went 
separate ways, there would be a policeman following each of them. Everywhere 
the organizers went, the police were sure to follow. For at least the above period 
of time, there was a policeman within 60 to 75 feet of any organizer who was in 
Porterdale. 

“The police, except for one new employee who was unable to secure a uniform 
due to the clothing shortage, were always in uniform, They utilized the regular 
police car or the chief’s automobile, both well known as police cars to the approxi- 
mately 3,200 inhabitants of Porterdale. The police made no effort to conceal 
their activities but, in fact, made their surveillance as open and public as possible. 
The police remained at times on public thoroughfares. They said nothing. As 
described by one witness, the police were always around ‘sitting and staring.’ 

“A number of the employees were afraid to talk to the organizers upon discov- 
ering their police escorts. One employee left the union organizer to whom he 
was talking for the purpose of telling the police escort that he (the employee) 
had not joined the union. The organizer offered to confirm this statement to 
the policeman if he should doubt the employee’s word.” 

There are many mill towns in the South which fit the essentials of the Board’s 
description of Porterdale, and other communities which, while lacking some of 
the elements of control enjoyed by an employer in a company-owned mill town, 
nevertheless allow for restraint of employee behavior beyond anything known 
in the vast metropolitan centers. This situation is characteristic of the com- 
munities in which textile workers live and earn their livelihoods. It is in 
this context that employer communication to employees must be examined, for 
it is a constitutional and political truism by now, that the meaning of words 
can be assessed only through knowledge of the circumstances in which they are 
uttered. 


2. Employer “Aesopian language” 

In the striking phrase “Aesopian language,” judicial recognition was given to 
the dangerous meaning that can lurk behind innocent words. The “Aesopian” 
meaning of seemingly innocent expressions was an essential finding in the 
conviction of the top 11 Communists in United States v. Dennis (183 F. 2d, 201 
(CCA 2, 1950), aff'd 341 U. S. 494 (1951) ). 

In that case, the Communist leaders appealed their judgment of conviction for 
violation of the Smith Act. They urged that the trial court erred in admitting 
testimony which explained the sinister meaning behind Communist Party state- 
ments which were innocent on their face. This was the so-called Aesopian 
language by which the Communist Party communicated its illegal advocacy. The 
defendants urged that to consider these statements as proof of a crime violated 
their rights of free speech. The court held (183 F. 2d at 229): 

“Next as to the evidence alleged to have been erroneously admitted: First 
as to the testimony of the witness, Budenz, who had been a Communist in good 
standing, the managing editor of the Party paper, the Daily Worker, but who 
had become an apostate. His testimony was of two kinds: He swore to the 
meaning of such terms as ‘Marxism-Leninism,’ ‘revisionism,’ ‘opportunistic error,’ 
‘exceptionalism,’ and other similar terms which constantly recur in Communist 
writings. Some of these are coined words, some are words used in another than 
their colloquial meaning; but all have, as he testified, an accepted conventional 
meaning among members of the party. He was as well qualified as an expert 
to know what that meaning was as anyone could be; and we cannot see any more 
reason to exclude his testimony than to exclude the evidence of any other parts 
of the mutual understandings of the defendants. As for the rule against con- 
clusions, it is at most only one of convenience, and in this case every consider- 
ation of convenience made against its imposition. Budenz’ other testimony was 
there were certain passages in the Communist constitution, which were innocent 
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upon their face, but which were understood by the initiate to be only a cover— 
‘windowdressing’—for the violent methods advocated and taught. This was 
80 patently competent testimony that it needs no discussion.” (Footnotes 
omitted.) [Italic added.] 

The effect of section 8 (c) of the act is to prohibit the Board from going behind 
the “Aesopian language” of employers. 

Do the contents of a pamphlet depicting a Negro union leader with a white 
woman (employer material used in TWUA-CIO organizing campaign, submitted 
to the committee with this brief) with the caption, “Don’t Let Your Wife or 
Daughter or Sister Be Found in the Same Position,” convey “advice” to the 
recipient of the pamphlet? Is “information” communication by a pamphlet 
describing a Negro in a photograph as a CIO vice president in charge of organ- 
izing employees “including the white employees” (employer material)? Are 
only “views” being expressed in a publication that describes the CIO “carpet- 
baggers”’ and which cartoons a fight between management and labor egged on 
by a Communist? How much “information” is conveyed by an article which 
lists the foreign birthplaces of labor leaders and describes them as “foreign- 
born propagandists” who “set themselves up as self-appointed dictators” (Exhibit 
No. 19 of brief entitled ‘“Taft-Hartleyism in Southern Textiles or Feudalism With 
a New Face,” filed with the Senate Subcommittee on Labor-Management Rela- 
tions on December 7, 1950)? Is good faith “advice” contained in the letter 
mailed by the Chamber of Commerce of Orangeburg, S. C., to employees, stating 
that unionization could lead to the community’s loss of another plant? Is a fair 
“request” made of employees it. another paragraph of the same letter, to advise 
whether they are not active in the union so that their names will not be put 
on the black list? 

Before the advent of section 8 (c) of the act and the Board’s interpretation 
thereof, we could have thought it too obvious to observe that varying regional 
traditions, economic circumstances, and the like, are significant coordinates of 
human behavior; that without consideration of these coordinates it would be 
wrongly presumed that identical words produce identical reactions in all people, 
regardless of their circumstances. With this in mind it is clear that employer 
communications to employees are no less “Aesopian” than the communications 
of the Communist Party to its members. 

Only a fixed and calculated blindness would characterize “information” on 
Negro officers in the CIO as the expression of “views.” In the Sonth, the 
“Aesopian” intent and effect of the “information” is to trigger blind fears and 
hatreds. 

No less of an appeal to the darkest and most unreasoning portions of the mind 
is the “information” on the foreign origins of union leaders. Is such a state- 
ment coercive on its face? Is it coercive in context? Can this question be 
answered without considering whether the audience comes from an urban city 
or an isolated hamlet where the suspicion of foreigners is traditionally deep- 
rooted? 

Statements regarding the possibility of a plant closing as a consequence of 
unionization have been held by the present Board to be “predictions” or 
“prophecies.” This Board apparently chooses to ignore considering whether 
the employees so addressed are in urban centers where alternative employment 
is available, or whether on the other hand, they work in a company town where 
the slightest suggestion of a plant closing throws terror into workers’ hearts. 

How should the Board characterize the letter mailed by the Chamber of Com- 
merce of Orangeburg, S. C., to employees—the last paragraph of which reads: 

“For this reason, if you are not active for the union please notify us so we 
will not do you the injustice of putting your name on the blacklist.” 

If this is the “appeal to reason” the “free speech” amendment was designed 
to protect, then Taft-Hartley has repealed the definition of “reason” held by 
mankind for centuries, and we have entered the nightmare world of double- 
speak etched so frighteningly in Orwell’s 1984. 

Consideration of the varying facts of industrial life was the basis of the 
Wagner Board’s totality of conduct doctrine. Because of the “free speech” 
granted employers in the Taft-Hartley Act, the Board is disabled from making 
as commonsense an observation as the United States Supreme Court made in 
National Labor Relations Board y. Stowe Spinning Co. (336 U. S. 226 (1949) ) : 

“We cannot equate a company-dominated North Carolina mill town with the 
vast metropolitan centers * * *,.” 
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8. Voluntarism 


The majority report of the Subcommittee on Labor and Labor-Management 
Relations of the United States Senate, 82d Congress, 2d session, 1952, found 
employers and seemingly independent local organizations in an unholy union- 
busting alliance. 

The minority report disputes that finding in the following words: 

“Tt seems to us that the subcommittee staff utterly fails to recognize the fact 
that there are workers who prefer not to join the CIO. Because these workers 
sometimes by themselves and at other times joined by the minister, the doctor, 
the drug-store owner, and the proprietor of the local 5 and 10 store, have taken 
steps to defeat the organizational efforts of the CIO, the staff report assumes 
without argument that their efforts must have been directed by the employer.” 
{Italie added. } 

This agency point was better understood by Shakespeare than by the authors 
of the minority report. In Richard II, Bolingbroke feared the consequences of 
commanding the death of the king. Rather than direct the act, he therefore 
mused aloud : 

“Have I no friend who will rid me of this living fear?’ (act V, scene IV.) 

Volunteers were not lacking, and the deed was done. 

Southern employers who muse aloud, “Have I no friend who will rid me of 
this living fear?” at citizens’ committee meetings and in the offices of local news- 
papers and radio stations, also find that volunteers are not lacking. 

The local chambers of commerce, citizens committees, trade papers, police offi- 
cers, radio stations, ministers, newspapers, local businessmen, and professional 
people frequently act in a curious unanimity of purpose and behavior that belies 
the voluntary aspect of their contribution to the employer’s cause. The timing 
of their strategic moves, the same antiunion “line” they express, their frequent 
possession of information within the peculiar knowledge of the employer, throw 
considerable doubt on the view that they act out of an independent persuasion 
of the righteousness of their convictions. 

The mystery of their solidarity of purpose is solved upon examination of their 
relationship with the employer whose plant is being organized. Due inquiry 
reveals employer ownership or control of the media of communication, or finan- 
cial control over the prestige associations, businesses or persons in the com- 
munity, through interlocking directorates or actual employer-employee relation- 
ships, or ownership by blood relatives. 

This pattern of control has been thoroughly documented in previous briefs 
we have submitted to this committee (brief filed with the Senate Subcommittee 
on Labor-Management Relations of the Committee on Labor and Public Welfare, 
on December 7, 1950, entitled “Taft-Hartleyism in Southern Textiles or Feudal- 
ism With a New Face”; brief filed with the Senate Committee on Labor and 
Public Welfare, on April 16, 1953, entitled “Taft-Hartleyism in Textiles”). The 
majority report of the Subcommittee on Labor and Labor-Management Relations 
of the Senate Committee on Labor and Public Welfare, 82d Congress, 2d ses- 
sion, 1952, agreed that the assistance rendered textile employers is voluntary only 
in the most illusory sense. We will not repeat here the facts that support that 
conclusion, but instead refer the members of this committee to the earlier briefs 
and report. 

From all this earlier material we will draw one conclusion: The agency pro- 
vision of Taft-Hartley is consonant only with the purpose of allowing those 
who are not strictly agents of the employer to join his ranks and speak on his 
behalf the words he is forbidden to speak. The few prohibitions remaining on 
his utterances can be “voluntered”’ by “friends.” 

The campaign of vilification carried on by the opponents of the Wagner Act 
so distorted the speech doctrines under that act as to convince many people that 
the New York Times would have been subject to injunction if it had published 
a plant removal threat in the face of an organization drive at an auto plant on 
Long Island. This was never the case and we never advocated that it should 
be. But by these distortions, an act was legislated whereby third persons bound 
in intimate economic relations with an employer cannot be deterred from utter- 
ing coercive statements because these persons are not technically his “agents” 
in the sense that the term is employed in commercial relationships under com- 
mon law principles. 

The result of such legislation has been, as predicted, to prevent the unioniza- 
tion of textile workers. 
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4. Union free speech 

The charter of rights that section 8 (¢c) provides to express antiunion views, 
does not appear to provide equivalent enfranchisement for unions. The legis- 
lative history abounds with suggestions that it was intended to be a one-way 
street: 

“(It is designed] to protect the right of free speech when what the employer 
says or writes is not of a threatening nature or does not promise a prohibited 
favorable discrimination * * *.’ (Conference report, H. Rept. 510, 80th Cong,, 
p. 54.) [Italic added.] 

Almost invariably the Board has turned down the claims unions have made to 
come within the shelter of this section. 

In Roane-Anderson Co., (82 N. L. R. B. 969 (1949) ), a defense of free speech 
to statements which led employees to leave work was rejected, and a violation 
of section 8 (b) (4) was found. 

In American Newspaper Publisher's Assn. (86 N, L. R, B. 951 (1949)), a de. 
fense of free speech was similarly rejected regarding statements published in 
official union publications which were used as evidence to find a violation of sec- 
tions 8 (b) (B) and 8 (b) (2) of the act. 

Similarly, statements made by a union during negotiations may be used as 
evidence to establish that it violated section 8 (b) (3) of the act. Great Atlantic 
and Pacific Tea Co. (81 N. L. R. B. 1052 (1949) ). 

Likewise, statements made to a nonstriking employee had been used to estab- 
lish a violation of section 8 (b) (1) (A) of the Act, (Smith Cabinet Mfg. Co., 
81 N. L. R. B. 886 (1949).) 

Nor have the courts been reluctant to piece together the words and activities 
of union officials to establish the commission of an unlawful act. In United Mine 
Workers vy. U. 8. (177 F. 2d 29 (C. A. D. C., 1949) ), the union and its president 
denied that they were properly convicted for criminal contempt of court for 
disobeying an injunction. The court pieced together the words and acts of the 
union president and concluded that the pattern showed a refusal to abide by the 
injunction which prohibited a strike: 

“No word of any sort was sent by the union or by Lewis to the miners between 
April 5, when the court order was issued, and April 12, when the dispute con- 
cerning the welfare fund was settled. In the long wire of the latter date, Lewis 
said, ‘Therefore, you are now officially advised that you should return to your 
usual employment immediately upon receipt of this telegram.’ Jt is difficult to 
disassociate that language from the inference that control of the stoppage lay 
in Lewis’ hands.” [Italic added.] 

This is precisely the type of judicial inquiry the Board will not make when 
we charge that an employer's total course of conduct has deprived employees 
of their rights to organize into unions. 

In Milk Wagon Drivers Union of Chicago v. Meadowmoor Dairies, Inc. (312 
U. S. 287 (1941)), the speech aspect of picketing was held enjoinable because 
the picketing was intertwined with previous acts of violence and coercion. 

But the double standard in the law is just a small reflection of the double 
standard of free speech in textile communities. The bitter paradox of employer 
free speech is brought home to us whenever we attempt to obtain the facilities 
required for the expression of our views and opinions. 

In our previous briefs and presentations to committees we have enumerated 
instances where our right to communicate with workers has been made a mockery 
of by those who control the media of communication. To those lists we add 
some of our more recent experiences : 

Anderson, S. C.—This is one of the largest textile centers in the South, and 
it is still impossible for us to obtain any advertisement in local newspapers. 
Radio time was similarly barred to us, although we have been organizing in 
Anderson since about 1950, and for many years have complained to the FCC 
of the exclusionary rule applied to us by the radio stations. Finally, as a result 
of these complaints, we have been able to purchase radio time subject to severe 
censorship of scripts by the radio stations. Our scripts must be turned in to 
the stations almost a full week prior to the broadcast. 

We have been barred from broadcasting the conditions of textile workers in 
Anderson County. During an organizing campaign at the Fibreglas plant, we 
were not permitted to compare the conditions in that plant with the company’s 
plant in Pennsylvania. 
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Concord, N. C.—This is the center of the Cannon Mills. Again radio time was 
made available to us only after complaint to the FCC. The same censorship of 
scripts obtains—they must be turned in almost a week in advance of the broad- 
casting date, and we have been unable to discuss in specific terms the conditions 
in the local mills. 

Gastonia; N. C.—In the fall of 1953, we prepared an advertisement urging south- 
ern millowners to raise wages. We did not even appeal for union members. The 
newspaper in Gastonia, which is located in the heart of the cotton mill area, 
refused to carry our advertisement. 

Piedmont, Ala.—We carried on an organizing campaign during most of 1953, 
and during all this time it was impossible for us to find a meeting place for the 
union. We therefore held our meetings in a tent in the middle of the winter. 

Hogansville, Ga.—Our repeated efforts to hire a meeting place and an office 
in connection with a current organizing campaign have been completely frus- 
trated. On January 18, 1954, we finally rented a theater in Grantville, Go. We 
scheduled a meeting for January 23, 1954, and mailed out letters of invitation 
to 600 people in Hogansville and nearby communities. On Friday afternoon at 
2:30 on January 22—1 day before the scheduled meeting—the theater owner 
advised us that we could not hold the meeting because tremendous pressure had 
peen brought on him. 

Elkin, N. C.—At the request of workers at the Chatham Mills, our organizers 
called a meeting. Many workers came but none went in because representatives 
of the company were standing outside the hall making a record of those in 
attendance. 

In these and all other communities where our constitutional rights have been 
curbed, employers have never had any difficulty in getting their message across. 

We request that this committee investigate the situations we have described. 
We believe their findings will establish that there is no problem of employer 
speech, but to the contrary, a shocking denial to union representatives of their 
constitutional right to communicate with workers. 

In the absence of union access to the channels of communication, it is hypoc- 
risy to consider increasing the employer’s area of permissible speech. It is also 
a basic misconception of the nature of free speech. 

We allow expressions that are misleading or even offensive in the faith that 
false ideas will be discarded and correct ones acquired in the market place of 
ideas. But when the employer owns the market place and monopolizes all its 
facilities, what is our justification for allowing him and his friends to distribute 
the type of hate and fear literature that we have submitted to this committee? 

Absent any consideration for the peculiar power of employer speech over 
workers, the traditional tenets of free speech require that the area of permissible 
employer speech be circumscribed to the constitutional limitations. 


5. The failure to organize 

We ascribe to the free speech and agency provisions of the Taft-Hartley Act— 
more than to any of its other objectionable provisions—-our failure to organize 
textile workers in recent years. In our 1953 brief on table III, page 12 (entitled 
“Taft-Hartleyism in Textiles,” submitted to the Senate Committee on Labor and 
Public Welfare, on April 16, 1953), we submitted comparative figures of elections 
won and lost establishing that the Taft-Hartley Act has made the organization 
of textile workers almost impossible. That table, which covers the years from 
1942 to 1952, is reproduced below : 
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IlI,—Representation elections lost and won by TWUA in the South? 
1942-52 


{Comparison of 534 years before with 544 years after Taft-Hartley] 


All elections Elections won | Elections lost Percent won 


l oad OF 
rag ary ea Nam oy 
ployees | r | ployees . 


| 
Number 
of em- 
ployees 


|Num- 
ber 


|Num- 
ber j 





18 | 25,152 | 
35 | 16,721 
42 19, 557 | 
46 24, 874 
86 40, 544 | 
(to Aug. 22) 33 18, 968 


Total before Taft-Hartley -_... 260 | 145,816 | 





150 
(from Aug. 22 to end of year) _.._| 6 | 6, 563 2 | (4 
29 | 13, 853 14 3, 362 f 10, 491 | 
46 27, 984 | 18 , 846 23, 138 
24 9, 487 | , a a 8, 093 | 
3: 14, 494 9 | , 865 9, 631 
13, 127 | 2 2 | 12, 886 


Total after Taft-Hartley é 50 | 85,408 f , 906 | 70, 502 
* = —=— esmeeesss| 


Total for 10-year period_____-- 231, 224 


1 Includes Maryland, Virginia, West Virginia, North Carolina, South Carolina, Georgia Alabama, 
Florida, Mississippi, Louisiana, Texas, Arkansas, Oklahoma, Tennessee, and Kentucky. 


The following figures for the period from 1952 to 1953 bring this table up to 
date: 


All elections: 
Number___- 22 
Number employees : 9, 504 
Elections won: 
Number___-__- 7 
radia cmephoverss Ul fu ee a a oe ee ee 1, 002 
Elections lost: 
Number__ 


Percent won: Percent 
Number____— 29 
Wruhner cuiployees noe i ee ee ed ee Sa ae ae 11 


Hence, at least in the textile industry, the Taft-Hartley Act has achieved its 
purpose of preventing the organization of unorganized workers. 


CONCLUSION 


In the period of the Wagner Act, between the opening shots of an employer's 
campaign of coercion and the issuance of a court’s cease and desist order, many 
infant labor organizations suffered premature death. But hope never died be- 
cause at least in theory the Government had set its face against the activities 
destructive of unions. Speech that was plainly coercive, or impliedly intimidat- 
ing, or which in connection with other employer conduct had the effect of depriv- 
ing employees of their choice of a bargaining agent—was violative of a basic 
Federal statute. Millions of workers were thereby enabled to make an effective 
choice in favor of collecting bargaining. 

The power of employers over the most crucial aspects of workers’ lives has 
diminished since the Wagner Act only to the extent that workers have the 
collective security of collective bargaining. The unorganized worker is cowed 
by the voice of his employer no less than he was 20 years ago. Speech is no less 
important in the array of employer union-busting weapons today than it was 
then, and must be similarly circumscribed. We therefore urge this committee 
to recommend the repeal of the free speech and agency provisions of the Taft- 
Hartley Act so that the right of self-organization can begin to have meaning. 
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The President requested Congress to amend the act so that free speech 
“applies equally to labor and management in every aspect or their relation- 
ship.” The Smith bill proposal disserves the President’s purpose by adding 
additional immunities where greater responsibility is required. Only through 
revision along the lines suggested in this brief can the goal of “equality” be 
achieved. 

We maintain that a captive-audience speech is inherently coercive; neverthe- 
less, consistent with the criticism of the recently decapitated Bonwit Teller doc- 
trine, we may expect this Congress to allow the Board, as presently constituted, 
to inquire into the facts of each case and determine those circumstances in which 
unions must be given the right to reply because no other effective channel of com- 
munication is open to them. 

Similarly, the legislative history reveals that the agency provision of the Taft- 
Hartley Act came about through a conviction that it was necessary to deter 
the Board from assessing liability against third parties who were actually 
strangers to the conflict between the employer and the union. It should be 
agreed on all hands that the technical rules of agency are not conducive to 
accomplishing the broad policy purposes of the act, and that a Board whose 
discretion is trusted can be released from such a straight jacket. 

Consistent with the trust this Congress has in the present Board, it is fair 
to expect a reinstatement of the totality of conduct doctrine. Whereas Congress 
felt that the Wagner Board sometimes discovered a pattern of discrimination 
where none existed, it can trust this Board to find the pattern only when it does 
exist. 

Thus in the area of speech the present Board should not be required to read 
challenged employer statements against academic etymological criteria: The 
context in which words are uttered should be considered so as to find their 
real meaning and effect in an industrial society. Among those criteria that 
should form the acid test of coerciveness, we suggest: (1) Whether the employees 
are organized; (2) whether there have been other attempts at organization, 
and their results; (3) whether the plant is located in a rural area or in a 
large metropolitan center; (4) whether special coercive meaning can be given 
the words because of the regional traditions of the workers; (5) whether alter- 
native employment is accessible to the employees; (6) whether adequate chan- 
nels of communication are open for the union side of the case. 

These criteria are by no means meant to be exclusive; we are certain that 
a Board intent upon dispensing industrial justice through a realistic consid- 
eration of industrial facts can make vast improvement upon the number and 
quality of the suggestions we have offered. 

If the President’s request for equality between labor and management in 
the area of communication to employees is under consideration, a realistic 
revision of Taft-Hartley free speech is required. If our proposals for a fair 
labor bill will not be accepted, we may at least expect Congress to make such 
changes as are consistent with the request of the President for equality of 
treatment. 


Mr. Payron. Let us begin with President Eisenhower’s message on 
the Taft-Hartley Act, which gave rise to your hearings. He said 
this: 

The right of free speech is fundamental. Congress should make clear that 
the right of free speech as now defined in the act applies equally to labor and 
management in every aspect of their relationship. 

We agree with this statement. We base our agreement upon one 
further assumption: That in calling for equal freedom of speech 
for labor and management, the President also intended that each 
should have an equal opportunity to be heard. I am sure that both 
the President and the members of this committee will agree that the 
opportunity to be heard is fundamental to the right of free speech 
itself, 

However, we do not agree that the President’s objective can be 
achieved by the proposal in S. 2650, nor by the present law. The 
employer is not the one who needs help. If your objective is equal 
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freedom of speech, of communication, you must move in exactly the 
opposite direction. 

We do not, we would not, say to you, “The employer must be gagged 
because we disagree with him.” This would be contrary to our most 
cherished principles, and to yours as well. But our experience proves 
that in union-organizing campaigns, what the employers call free- 
dom of speech is actually freedom to coerce. I am sure this is one 
freedom the Constitution does not protect, and neither should the 
law of the land. 

The proposals we are about to make are in the same spirit as libel 
laws which curb freedom of the press; as the Federal Communications 
Commission which curbs free speech in broadcasting; as reasonable 
municipal regulation of public gatherings which curbs freedom of 
assembly. 

In short, we believe we are wholly consistent with another time- 
tested principle, that the freedom of a few must sometimes be curbed 
to protect the freedom of all. 

If I may digress a moment, I would like to make a point there. 
It seems to me that the Taft-Hartley Law was written on the theory 
that it was necessary to control big unions. I think it is not realized 
that you cannot apply the same “yardstick to big unions and little 
unions, no more than you can say that the dose of medicine that is 
prescribed for an adult would be all right for a child. 

What I am saying is this: I am speaking about our own organiza- 
tion which is only about 40-percent organized, and the kind of law 
which may not do serious damage to a union, which has its industry 
organize ed 95 or 98 percent, may mean absolute death to a union 
which is struggling to build its organization. 

What we would restrain are those employer communications de- 
signed to strike terror into the heart rather than influence the mind. 

I want to speak specifically about my own union, my own industry 
and my own part of the country. 

It is a mistake to visualize a textile mill as one unit in a great 
metropolitan center, with many other factories, with a variety of 
newspapers and radio stations or with the cosmopolitan atmosphere 
of a big city. The typical textile mill is located in a small town. 
Usually it is the only industry, the only major place of employment in 
the community. Or, in some cases, if I may digress, you find the 
plant several miles out in the country. 

The Utica-Mohawk is what I am thinking of, outside of Seneca, 
S. C., where you drive through dense w oods for several miles and 
suddenly you come to a clearing and you see a beautiful plant. There 
is not a house within miles. People come by car and bus, from 10 to 
50 miles for their employment. It is impossible for us to reach those 
people or to bring them together in a meeting in the same way that 
the employer can bring them together in a meeting. 

The employer is therefore a dominant figure, the dominant figure. 
Few in the community dare to offend him. Often he directly controls 
the local newspaper, radio station, chamber of commerce, and mu- 
nicipal government. When actual control lies elsewhere the em- 
ployer’s influence still makes them his ready allies. Even the clergy, 
more often than not, are his active partisans, since he is their biggest 
financial supporter. 
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I may say, gentlemen, that this matter has been an extreme source 
of distress to me personally. I have been an active churchman all 
of my life. At one time, 1 had ambitions to become a minister. It 
grieves me to find men, who have received a call to teach the teach- 
ings of Jesus Christ and who have dedicated their lives to that work, 
lined up behind the efforts of management to defeat or smash unions. 

| think of Cherryville, N. C., where all of the ministers in town 
signed a document prepared by the employer, and way admitted to 
it, that they did not know the effect of it or really what was in it. 
But they signed it because the employer asked them to, and threw 
the entire force of the religious element in town against the union. 

There is a story in Georgia, three churches in a community in 
Georgia, which are jokingly referred to as those built by the CLO. 
We had three union-organizing campaigns in this town and in each 
instance the employer was successful in securing the services of a 
minister to work against the union. In each instance, after the union 
had lost the campaign, the ministers got a new church. 

This is the kind of arrangement which apologists for the mill- 
owners describe as a peaceful paradise, which union organization 
could only disrupt. It may be peaceful for the most part, like any 
authoritarian society; but it is hardly paradise unless we accept the 
notion that paradise is a totalitarian state. 

Such a community is preconditioned against union organization. 
For many years its newspapers and radio stations have chosen from 
the daily volume of Associated Press and United Press news every 
story reflecting discredit on unions; every strike, however minor and 
no matter how far away, receives headlines. Nothing is ever pub- 
lished about labor peace or labor’s gains. 

Yet, sooner or later, some of the workers decide that even “paradise” 
can stand improvement. They decide to organize; and by letter or 
personal visit they get in touch with our union. 

I will not attempt to describe what happens to these workers. We 
have told the story before, in great detail, both in oral testimony and 
in briefs filed with this committee. I will confine myself to the single 
question of communications, the freedom of the union and the union- 
minded workers to present their case, and the freedom of the employer 
to express his opposition. 

Thanks to a succession of Supreme Court decisions the union in 
most cases is able to pass out leaflets at the plant gates. This is small 
comfort ; for the leaflets are received under the grim eyes of the mill 
bosses, who note with care who accepts them and who throws them 
down unread. Yet the passing of leaflets is the least-restricted form 
of communication available. 

The first problem to arise is a meeting place. In the South, except 
in rare instances, the union cannot rent a school auditorium, or the 
hall of any church or fraternal order. Even the owners of empty 
stores hesitate to accept the union as a tenant; they, too, fear the wrath 
of the mill owner. More than once we have been forced to pitch a 
tent on some piece of idle land outside the town, or call our meetings in 
an open lot. The union’s freedom to speak means little when it has 
no place where workers can listen. 

ust last Saturday we had rented a theater in Grantville, Ga., and 
had paid for it in advance. We had invited 600 employees of the 
United States Rubber Co., at Hogansville, Ga., to attend a meeting. 
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The day before the meeting the theater owner advised us that we could 
not meet there, and we had no way to recontact these people. We 
had to stand in the theater entrance and as the people arrived we put 
them in cars and drove 3 miles back down to the side of a lake, and 
we held our meeting out along the lake. 

In Gastonia, N. C., we have been trying for 3 months to rent a meet- 
ing place. We have talked to 14 different people now, and we have 
thought we had rented 14 different buildings. But in each case as 
soon as they found it was the union trying to rent the place, the rent 
was either doubled or else it was suddenly found that some other 
member of the real-estate firm had already rented that place before 
the party spoke to us. 

There is also the matter of surveillance. In the kind of town I 
have described, workers do not flock to a meeting place that is being 
watched by spies of the employer. 

In such textile centers as Anderson, 8. C., and Gastonia, N. C., the 
union cannot even buy advertising space in the daily press. The 
Anderson papers refused « simple advertisement announcing our 
sponsorship, over a Greenville station, of a weekly Sunday School 
broadcast by a local clergyman. The Gastonia papers turned down 
an ad appealing to southern mills to raise wages, an appeal which did 
not even mention union membership. 

In Anderson and in Concord, N. C., we were able to buy radio time 
only after action before the Federal Communications Commission. 
Even then we were subjected to arbitrary and unfair restrictions. We 
were forced to submit scripts a week in advance; and our material 
was then turned over to representatives of the employer, who often 
answered our points before we could make them. Actually we could 
not make many points anyway. 

The Anderson station refused to let us compare wages and working 
conditions in the local Fiberglas plant with the same company’s mill 
in Pennsylvania. The Concord station would not let us mention the 
name of Cannon Mills, where we were trying to organize. 

The CuatrMan. I am going to interrupt as our time is very close 
and we will have to go to the floor. If necessary, we will ask you to 
come back tomorrow morning to finish your statement. 

I have a few announcements I want to make and a few insertions in 
the record. I have received from various persons, who wanted to be 
heard in lieu of their appearing, briefs which I said I would be glad 
to file and I would like to file them each day as they come in at the 
close of the session. 

I received statements for insertion in the record as follows: 

1. The American Paper and Pulp Association. 

2. Metropolitan Marine Maintenance Contractors Association. 

3. A joint statement of William H. Davis, Jesse Fraiden, and Theo- 
dore W. Keel. 

4. A letter from A. E. Baker, in New York. 

5. A letter from Richard G. Gray, president of the building and 
construction trades department of the AFL. 

I will ask Mr. James, the clerk of the committee, to see that these 
are inserted in the record following today’s or all testimony. 

(The documents are as follows :) 
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PROPOSED CHANGES IN THE TAFT-HARTLEY LAW 


The industrial relations committee of the American Paper and Pulp Association 
recommends that the intent and objectives of proposed amendments to the Taft- 
Hartley Act should be in descending order of importance: 

I. To protect and strengthen the rights of individuals ; 

Il. To protect and safeguard the public interest ; 

Ill. To improve the administration of the act; 

IV. To establish a fair balance between and to clarify the rights, duties, and 
responsibilities of labor and management. 

I. To protect and strengthen the rights of individuals, we favor: 

(a) A thorough study of pension and welfare funds and their administration 
to the end that legislation may be enacted to protect the interests of individual 
employees in the funds against maladministration, fraud, or abuse of power. 

(b) A requirement that an employer’s last offer be submitted to a secret ballot 
vote in a Government-supervised election, and that in order for an economic strike 
to be a protected activity it must be approved by a majority of the eligible em- 
ployees in the bargaining unit. 

(c) Adoption of an amendment proposed by the late Senator Taft to overrule 
a 1948 opinion of the Department of Justice and make it clear that employers 
may not check off fines and assessments. We have no objection to the unions’ 
proposal to permit checkoff cards to remain valid until revoked, under the same 
conditions as permitted at present, but we do not feel that additional legislation 
is necessary to accomplish this objective. 

(d) Recent decisicns of the courts and the NLRB have seriously impaired 
the exercise of State jurisdiction in connection with many aspects of labor- 
management relations. State laws covering such matters as secondary boycotts 
are now open to serious question, as are State court injunctions against union 
activity of various kinds. Prior to the enactment of the Norris-LaGuardia and 
Wagner Acts, such State jurisdiction was unquestioned so long as there was no 
infringement upon basic constitutional riehts. The Federal Government is not 
and cannot be properly equipped to handle violence, mass picketing, and such 
local matters as are within the general scope of State police power. Although 
the decisions have not held that State power in this field is preempted by the 
Federal Government, serious question is raised by the trend and implication of 
decisions on other points. We, therefore, recommend appropriate amendments to 
the Taft-Hartley Act affirming the traditional authority of the State in the 
field of labor relations, so long as the exercise of that authority is not in conflict 
with specific provisions of the Taft-Hartley law. It is not intended by this 
recommendation to suggest, including within the ambit of State labor relations 
laws, classes of persons such as, supervisory employees, heretofore exempt from 
the Taft-Hartley Act. 

(e) The basic principle of both the Wagner Act and that act as amended by 
the Taft-Hartley Act, is that there shall be no discrimination against employees 
in regard to hire, tenure, or terms and conditions of employment because of mem- 
bership or nonmembership in a labor organization. The Norris-LaGuardia Act 
specifically affirms the rights of association and nonassociation. The Wagner 
Act, however, made an important exception which practically nullified one-half 
of this principle by permitting an employer and a union representing a majority 
of employees to agree to either a union shop or a closed shop; thus in fact dis- 
criminating against an employee, because of his nonmembership in a union. 
The Taft-Hartley Act partially remedied this situation by prohibiting a closed 
shop, although permitting a union shop. The unions are now urging that the 
closed shop again be legalized. We recommend that the law be amended to pro- 
hibit all forms of compulsory union membership, thus asserting the complete 
right of employees to be free of discrimiation on account of membership or non- 
membership in a labor organization. 

(f) Compulsory unionism should be prohibited entirely, but if it is not, em- 
ployes should have the right, as under the present law, to deauthorize a union 
shop by a majority vote. This is particularly necessary now that employees no 
longer have the chance to vote on whether to have a union shop. Employees 
should not be compelled to vote for “no union” in order to get rid of the union 
shop. If compulsory unionism is permitted, we favor the retention of the 
present requirement in the Taft-Hartley Act that the only ground upon which 
a union may expel an individual and require the employer to discharge him under 
the contract is for nonpayment of periodic dues and initiation fees uniformly 
required, No evidence is available that this provision of the law has worked 
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any hardship on either employer or employee. Indeed there is much evidence 
that this provision has protected the job security of many employees. 

(g) As to the question of permitting strikers to vote in NLRB elections, the dif. 
ficulty is that it is not always possible to ascertain who will have a permanent 
interest in the choice of a bargaining agent. Consequently, the idea is advanced 
that an election not be held while a strike is under way. The proposed ban on 
elections for a 4-month period from the onset of a strike has some serious 
drawbacks, however. For one thing, where a strike is settled after only a short 
stoppage, such a provision would operate to delay unnecessarily the opportunity 
for employees to indicate their choice of a bargaining agent. Secondly, in 
situations in which unions seek to gain recognition through strikes rather than 
through recourse to the Board’s procedures out of a fear that they lack majority 
support, the propesed amendment would tend to encourage strikes as a means 
for deferring an NLRB vote on an employer’s petition. We suggest that a far 
better way to deal with this issue would be to prohibit recognition strikes which 
in every case serve to defeat the purpose of the act. The law provides a care- 
ful procedure to afford employees complete freedom in choosing union repre- 
sentatives. Clearly, it is not possible to justify permitting a union, which may 
or may not have majority status, to obtain by coercive means what the law en- 
titled it to through orderly means if it does in fact represent a majority of the 
employees. 

II. In order to protect and safeguard the public interest, we favor: 

(a) Strengthening the provisions of the Taft-Hartley Act prohibiting illegal 
strikes and secondary boycotts. The secondary boycott, bringing union and 
sometimes employer pressure to bear against persons not primary parties to a 
labor dispute, is an indefensible economic weapon. The unions are now seeking 
an amendment to the law to narrow the prohibitions against secondary boycotts. 
The record shows that various NLRB and court decisions have already greatly 
impaired the effectiveness of these prohibitions. We are opposed to any weak- 
ening amendments in this field. On the contrary, we recommend that the Con- 
gress should: 

(1) Amend section 8 (b) (4) dealing with unlawful boycotts in order to 
correct rulings and decisions that have partially defeated the purpose of 
such section and to close such loopholes. 

(2) Forbid secondary activity against different establishments of the same 
employer or owner. 

(3) Continue in effect provisions making it mandatory for the General 
Counsel to seek injunctive relief in such cases. 

(4) Allow injured parties to obtain such relief if the General Counsel fails 
to proceed promptly. 

(5) Forbid the NLRB to give effect to labor contracts that permit second- 
ary boycotts forbidden by the act. 

(6) Amend section 8 (b) (4) to provide that a union threat directed at 
the employer alone will subject the union concerned to unfair labor practice 
charges as though the threat had been made to employees. 

(b) Amendments to reaffirm and establish clearly the authority of the States 
in the field of labor-management relations, where the State laws and regulations 
are not in conflict with specific provisions of the Taft-Hartley Act as amended. 

(c) Amendments to strengthen the national emergency dispute provisions of 
the Taft-Hartley Act. Specifically we recommend amendments which will: 

(1) Require use of the prescribed procedure in all cases where a national 
emergency is involved. 

(2) Authorize an injunction before a Board of Inquiry makes its report. 

(3) Provide for the appointment of impartial persons to Boards of In- 

uiry. 
. (4) Modify the provision fixing an automatic 80-day limit on the life of 
an injunction but giving discretion to the court for an extension thereof. 


These recommendations do not mean that we suggest that such injunctions should 
be issued at the instance of an employer or other private disputant. They would 
still be available only to the Government and only by direction of the President 
of the United States. Nor do we suggest that they should be perpetual. They 
should be renewable for limited periods but subject to dissolution on the ap- 
plication of any party in interest upon adequate showing that the purpose has 
been served or that they are for any reason no longer necessary. 





ridence 


he dif. 
nanent 
vanced 
ban on 
serious 
| Short 
‘tunity 
lly, in 
r than 
jority 
means 
a far 
which 
| Care- 
repre- 
h may 
LW en- 
of the 


illegal 
n and 
stoa 
-eking 
ycotts, 
reatly 
weak- 
+ Con- 


ler to 
se of 


Same 
neral 
| fails 
cond- 


ed at 
actice 


tates 
tions 
nded. 
ns of 


ional 


‘port. 
f In- 


fe of 
of. 


ould 
rould 
ident 
They 
> ap 
- has 


TAFT-HARTLEY ACT REVISIONS 3239 


(d) Effective legislation such as the Goldwater and Rhodes bills, which would 
eliminate Communists from control or direction of labor organizations. In ad- 
dition, we favor the retention of the requirement of the Taft-Hartley Act for the 
filing of the non-Communist affidavit. Finally, we favor the amendment of sec- 
tion 9 (h) of the law to make it perfectly clear that when a union official exe- 
cutes a non-Communist affidavit he may not immediately following or any time 
after the execution of such affidavit rejoin the Communist Party, or any other 
party which advocates the overthrow the Government of the United States. 

(e) Prohibiting strikes against all contractors on a construction site where a 
dispute exists only with one contractor. 

(f) Section 8 (d) of the Taft-Hartley Act requires that any party to a collec- 
tive-bargaining contract desiring to terminate or modify the contract shall give 
to the other party a 60-day written notice that neither party may engage in a 
strike or lockout during such period ; and that any employee who strikes during 
such time shall lose his employee status and the protection which the act as- 
sures to such status, unless and until he shall be reinstated. Claims that depriv- 
ing strikers of their employee status during the 60-day period is discriminatory 
have no valid basis. In the first place, the provision was not written for the 
primary benefit of the employer or the union, but as a protection of the public 
interest. Deleting the clause as suggested by the unions would encourage strikes, 
particularly at a critical period of contract negotiations. In the second place, 
there is nothing discriminatory about the provision because the employer is also 
forbidden to engage in a lockout and should he do so, he would be liable for 
back pay to employees for time lost. The decision of the National Labor Rela- 
tions Board in the case of Mastro Plastics Corp., decided on March 19, 1953, has 
made the 60-day cooling-off period almost a nullity in holding that it does not 
apply to a strike resulting from an employer’s unfair labor practice. Considering 
the basic purpose of section 8 (d), we recommend that the act be so amended 
as to reverse the ruling in this case. Finally, we recommend that section 8 (d) 
be amended to make it clear that there may not be any strike during the life of 
the contract even though 60 days may have elapsed since the giving of notice, 
pursuant to the present provisions of section 8 (d). We think that the foregoing 
provision with respect to strikes should be made equally applicable to lockouts. 

III. In order to improve the administration of the National Labor Relations 
Act, we favor: 

(a) Separation of NLRB prosecution and judicial functions in order to pro- 
mote greater fairness in its administrative process and remove the taint of 
partisanship. The National Labor Relations Board should be confined to purely 
judicial duties and the General Counsel’s office and regional staffs transferred 
to another agency or otherwise made entirely independent of the Board. 

(b) Retention of section 9 (f) and 9 (g) of the act without change. We 
believe that it would be administratively impossible to determine whether a 
bona fide duplication exists. 

IV. In order to establish fair balance between and to clarify the rights, duties 
and responsibilities of labor and management, we favor: 

(a) Amendment of the act to protect both parties to a valid collective-bargain- 
ing agreement from being required to negotiate during its term as to any subject 
or item not covered by the agreement unless: 

(i) The contract so authorizes, or 
(ii) Both parties mutually consent to reopening. 

(b) We see no valid reason why any segment of our society should have 
special dispensation from the rules applying to others, and this is particularly 
true to the field where the law gives special statutory privileges and immunity to 
organizations representing not only their own members, but others within pre- 
determined bargaining units. We therefore urge that there be no weakening of 
the rule of agency applicable to unions under the Taft-Hartley Act. On the 
contrary, we believe that further consideration should be given to the suggestion 
that the responsibility of unions for the acts of their members be broadened. 
In particular, we recommend that where a local union does not act independ- 
ently of a national or international organization, both the local and the parent 
organization should be liable for breach of contract or other unlawful action. 

(c) Retention of the present definition of the term “supervisor.” 

(d) Amendment to the act to make it perfectly clear that the National Labor 
Relations Board shall have jurisdiction only in those cases involving questions 
of interstate commerce, and that the National Labor Relations Board shall have 
no jurisdiction of matters which are primarily of local concern even though 
such matters involve questions of interstate commerce. 
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MEMORANDUM SUBMITTED BY THE METROPOLITAN MARINE MAINTENANCE 
CONTRACTORS ASSOCIATION, INC. 


STATEMENT 


This memorandum is submitted on behalf of the Metropolitan Marine Mainte- 
nance Contractors Association, Inc., as an expression of its interest in the pro- 
visions of Senate bill 8S. 2650 before the 88d Congress. The association believes 
that the general purposes of the National Labor Relations Act would be more 
effectively carried out in the maritime industry by the adoption of that portion 
of section (e) which would become section 8 (e) of the act. The association 
believes that the purpose of the act would not be effectuated by the adoption of 
proposed section (m). 


THE ASSOCIATION 


The Metropolitan Marine Maintenance Contractors Association, Inc., is an in- 
corporated trade group consisting of more than 40 employers who are engaged 
in the Port of New York in general ship maintenance work. This work includes 
the cleaning of all parts of the ship, boiler work, storing, scaling, sand blasting, 
painting, and related jobs. 

The association on behalf of its members negotiates and enters into collective- 
bargaining agreements with the International Longshoremen’s Association and 
its locals 1277 and 1804. The members of this association as general maintenance 
employers and the employees represented by these unions are not covered by the 
waterfront compact recently adopted by the States of New York and New Jersey, 
nor are they parties to the representation proceedings now pending before the 
National Labor Relations Board involving employees engaged in general long- 
shore work in New York Harbor. 

While the members of the association have opinions respecting many sections 
of S. 2650, the association and its members have a particular interest in section 
(e) and its corollaries sections (f) and (h) and in section (m). This memo- 
randum will be limited to a consideration of these sections. 


1. Section (e) 


Section (e) of S. 2650 proposes two new sections to the act which would 
become sections 8 (e) and 8 (f), respectively. This memorandum is concerned 
only with proposed section 8 (e). Sections (f) and (h) of 8S. 2650 supplement 
proposed section 8 (e) and our comments respecting section 8 (e) apply equally 
to these sections. 

Proposed section 8 (e) would authorize, for employees engaged in the con- 
struction, maritime, and amusement industries and in other industries with com- 
parable employment practices, the same type of union security agreements which 
are otherwise available under the act. The changes in the law which proposed 
section 8 (e) would effect would not alter the type of union security agreements 
authorized by the act nor amend the limitations on the dismissal of employees 
for nonmembership in a union. 

The proposed section would change the preliminary requirements for nego- 
tiating union security agreements to overcome serious practical difficulties under 
the present act and would accelerate the time within which such agreements 
could be operative. 

At the present time, in view of the requirement that the union with whom the 
security agreement is made must then be a bargaining representative and in view 
of the 30-day waiting requirement, it has been found impossible to effectively 
negotiate union security agreements in the listed industries. In each of these 
industries employment with any one employer seldom exceeds a very short 
period of time and only rarely extends to 30 days. 

This association and its members are particularly famiilar with conditions 
in the maritime industry where, in most instances, employees are hired on a 
day-to-day basis at the election of both the employer and employee. Continuity 
of employment with a single employer is not the prevailing practice. Individual 
employees work intermittently not only for various members of this association 
but for other employers in the various maritime fields. Under these circum- 
stances the union security authorized by the present act has been factually un- 
available in the maritime industry. 

Except for the election conducted during the latter part of 1953 under the 
auspices of the National Labor Relations Board among longshore employees 
in New York Harbor, the association knows of no other instance in which the 
Board has been able to hold representation elections among employees in the 
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classifications employed by its members. The extraordinary effort required to 
eonduct this election and the tremendous administrative difficulties attached 
to it are some of the reasons why representation elections have never been con- 
ducted heretofore. It is the opinion of the association that an election among 
ts employees would entail even greater difficulties, assuming one could be feasi- 
bly conducted at all, and that the effort to conduct the election would be dis- 
proportionate to any benefit which might be secured from an election. Under 
these circumstances the association believes that in considering S. 2650 the re- 
cent Board election in New York Harbor should be considered not as evidence 


that such elections are feasible in the maritime field but to demonstrate the 


difficulties of conducting such elections. 

Proposed section 8 (e) would overcome these obstacles to union security agree- 
ments in the maritime industry by establishing what is, in the opinion of the 
association, a reasonable procedure with adequate safeguards. The members 
of the association wish therefore to go on record as wholeheartedly approving 
the provisions of proposed section 8 (e) and of proposals (f) and (h). 

2. Section (m) 

Proposed section (m) of 8. 2650 would remove from the present act section 
10 (1) which requires the General Counsel to seek a temporary injunction to 
restrain violations of section 8 (b) (4) (A), (B) or (C). 

Except for cases in section 206-210, the elimination of section 10 (1) would 
have the result of authorizing injunctions only under section 10 (j) which per- 
mits the Board in its discretion to seek temporary injunctions to prevent unfair 
labor practices under the National Labor Relations Act. 

Since the Board has so infrequently exercised its authority under section 10 

j) and since the type of concerted activity proscribed by section 8 (b) (4) (A) 
and (B) is so injurious to innocent third parties and since such innocent third 
parties have no other effective immediate remedy, the association urges that the 
decision to seek a temporary restraining order in cases of such violations should 
not be left in the discretion of the Board. 

Unless a temporary restraining order is sought and secured, the violations of 
section 8 (b) (4) (A) and (B) would be permitted to continue until the Board 
hearing has been completed and perhaps until an order has been entered by the 
court of appeals, usually months later. The substantial, irreparable damage 
suffered by the innocent third party would continue during all this period of 
time and in many instances the prohibited results will have been permanently 
attained. 

Section 8 (b) (4) (C) prohibits concerted activity to compel an employer to 
violate the requirement of the act that he negotiate with a certified bargaining 
agent. In view of the well-established Board procedures for selecting and 
changing bargaining representatives, there is no justitication for concerted 
activity for this purpose. Such a violation of the act which undermines its basic 
principles should be enjoined in all cases and applications for such injunctions 
should not be discretionary. 

The association therefore respectfully recommends that proposed section 
8 (m) not be adopted and that the present requirement for mandatory temporary 
injunction to restrain violations of section 8 (b) (4) (A), (B), or (C) be 
retained. 

JANUARY 25, 1954. 


STATEMENT SUBMITTED TO SENATE AND House LAsor COMMITTEES BY WILLIAM H. 
DAVIS, JESSE FREIDIN, AND THEODORE W. KEEL 


During the war, the National War Labor Board had extensive experience with 
strike polls under the Smith-Connolly law. This and related experience leads 
us to the firm conclusion that strike polls by Government edict, whether they are 
conducted before or after a strike begins, are not a useful expedient for mini- 
mizing strikes. On the contrary, they have the opposite effect. 

American workingmen have consistently construed strike polls as a means of 
demonstrating their support of their union’s demands. Time and again, they 
voted in Smith-Connolly elections by overwhelming majorities to authorize a 
strike. In the years 1944, 1945, and 1946, the Government conducted 2,168 of 
these costly and time-consuming polls involving 26,630 employers. In 1,850 of 
these the vote was to strike. Of 1,926,811 valid ballots cast, 1,593,936 favored 
astrike. Only 332,874 were opposed, These votes were then projected as proof 
of the employees’ determination to win their demands. 
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The net result was to give the added force of a Government-sponsored election 
to the union’s demands, principally to the prejudice of the employer. For this, 
among other reasons, these elections acted more as an incitation for strikes than 
as a means of avoiding them. Thus, an atmosphere of tension and conflict was 
imposed on the negotiations at a time when the emphasis should have been on 
developing a mutual willingness to be persuaded. Even where no thought of a 
strike existed, unions called for a vote and injected the strike threat into the 
negotiations, then claiming that the strike enjoyed the dignity of Government 
sanction. 

The same basic misconception of the attitude of the American workingman 
was formerly contained in the requirement for union shop elections under the 
Taft-Hartley law. It was thought that given a secret and free opportunity to 
express their views, workers would disavow the demands of their leaders, 
But precisely the reverse occurred. In polls for or against a union shop under 
this provision, the result was preponderantly in favor of the union shop in elec- 
tions involving more than 90 percent of all employees voting. Again this placed 
a form of Government approval on the union’s demand. Senator Taft finally 
proposed eliminating the union shop poll from the law. His amendment passed 
the Senate unanimously and only a handful dissented in the House of Representa- 
tives. 

The same erroneous concept regarding employees is contained in the require- 
ment for an election on the employer’s last offer at the end of an 80-day in- 
junction under the emergency disputes provisions of the Taft-Hartley law. In 
every case except one (where special circumstances existed) the employees voted 
against the last offer. Strike support then crystallized and the difficulty of 
adjustment was enhanced. As a result the Watch Dog Committee of Congress 
set up under the Taft-Hartley law with Senator Ball as chairman recommended 
abolishing the poll as futile. 

Except for Taft-Hartley emergency disputes elections, what we have thus far 
described applies only to polls conducted before a strike begins. The bill intro- 
duced by Senator Smith requiring a poll after a strike is under way is even more 
destructive of labor dispute settlements. If employees are prone to support 
union demands before a strike starts, surely it can be expected that they will 
support them after a strike takes place. Then the union’s demands will have 
received the support of a Government election. The possibility of compromise 
will have unquestionably diminished. It may be that some strikes would end as a 
result of such polls. It is far more likely that the majority would be prolonged 
and rendered far more difficult to solve. 

All of this indicates, in our opinion, that strike polls will do more harm than 
good. To the extent that they impede, as they will, the orderly settlement of 
labor disputes, they are unfair to the public which would bear the brunt of the 
additional labor conflicts. They are also unfair to the employers and employees 
who sustain the direct burden of the strikes. And they are particularly unfair 
to employers because in effect they place a Government stamp of approval on 
union demands. 

For these reasons, we strongly oppose Government strike polls. We respect- 


fully submit our views based on the experience outlined above for your con- 
sideration. 


STAYEMENT OF ALLAN E. Baker, Brooktyn, N. Y. 


1. The Taft-Hartley law should be greatly strengthened, not weakened, to 
keep the big unions, cooperating with big business, from extinguishing the 
millions of little people who are not in on the big money, that is, the big wages, 
big pensions, big vacations, etc. etc. 

2. There should be a full-scale congressional committee investigation of the 
overall picture of all big unions in the absolutely necessary industries to see 
where big unionism is taking the United States. 


GENERAL STATEMENT 


During the past 75 years, and mostly during the past 50 years, broadly 
speaking, industry has employed the great geniuses, as Thomas A. Edison, 
Bell, Steinmetz, and thousands of others, including the great engineering geniuses, 
with untold billions of dollars of capital, and which, together with the workers, 


has brought a standard of living never heretofore known since the beginning 
of time. 
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But during the last few years, say 10 years, big unionism has all the big, 
major industries under the thumb, so to speak, of a few big union bosses, 
Thus, when John Lewis said, no coal, the Nation can’t get a ton of coal unless and 
until his terms are met. There is precisely the same situation in steel; railroads, 
and all other forms of transportation; gasoline and oil; electricity ; telephones, 
and all other communications; foods, if the truckers strike; not even milk; 
newspapers ; freedom of the press. 


FREEDOM OF THE PRESS 


Example: I read the New York Sun for more than 40 years. This paper was 
published for more than 100 years. The unions kept crowding them every 
year for more money and less work. Finally, the last strike they surrendered 
and quit. The workers lost their jobs. (The man who drove a small truck 
delivering the Sun told my newsman his wages averaged $145 a week and that 
it was the sweetest job he ever had.) Freedom of the press? The other New 
York papers didn’t seem to worry too much about this. The reason is obvious: 
When one big metropolitan paper is shut up by the big union demands being 
greater than they can meet there is, of course, more business left for those 
remaining. 

So a few years after they put the Sun out of business, all at once the photo- 
engravers, whose wages, I understand, are around $8,000 to $10,000 a year, 
including overtime, suddenly closed the world’s greatest newspaper, the New 
York Times, as well as all other metropolitan papers. At first, the Times was 
going to have the Herald-Tribune print for it, as the Tribune wasn’t involved 
with the union of photoengravers. That was quickly squelched, because the 
brains of the Times (the editorial staff) refused to cross the picket line, and, 
in addition, the Tribune was so frightened of something that they even shut 
down their own paper, but run a little trickle of news without any advertising. 


(The brains were not on strike, they just broke their contract.) Freedom of 
the press. 


TRANSPORTATION : RAILROAD, TRUCKS, BUSES ; COMMUNICATIONS: TELEPHONES ; 
PUBLIC UTILITIES : GAS, ELECTRIC 


Year after year these industries are threatened by the big unions with strikes, 
and/or they do walk out and tie them up. The net is that they give in and give 
increased wages and less work, and then hotfoot down to Washington for an 
increase in rates, or to their State public service commission. Thus the New 
York Telephone Co. is now petitioning Albany to give them an increase of some 
$89 million, and this is just New York State. 

Precisely the same with the railroads. Well over 50 years ago, when I was a 
timekeeper on the Atchison, a little jerk union leader said to me, “Just wait till 
we get all the railroads into one big union and then they will have to give us 
whatever we want.” 

So after spending untold billions for railroad improvements, all we get is one 
increased freight rate following another. 

Coal: The greatest oil and gas salesman in the world is John Lewis. Let’s 
see. After many strikes and threats of strikes, he got their wages up to about 
$20 a day, I understand, plus a tax of some $200 million per year that he has 
been allowed to levy on the users of coal. With all of these increases in the cost 
of getting coal on the car, then a big increase in freight rates on coal to meet 
the railroad union’s demands, and similar big increases for the truckers, the net 
is that coal for the home is around $25 a ton, more or less, and this has done 
two things to ruin the coal industry, and leave most of the miners flat, but not 
Lewis, because: 

(1) Everybody that can possibly do so has gone over to burning oil. And, 
(2) the high price of coal delivered made it possible to spend hundreds of 
millions for expensive pipelines to bring gas (natural gas) all over the country 
and undercut coal with a better fuel and make plenty of money despite the high 
costs of pipelines 1,000, 2,000, or more miles long. 

Now, as I write, I see from the paper that the Southern Coal Operators Asso- 
ciation want to shut off the importing of oil which they claim is ruining them. 
This is merest nonsense. No. 1 and No. 2 above is the real answer. That’s 
what’s the matter with coal industry, particularly No. 2. 

Also, in John Lewis’ kingdom, or dictatorship, I remember a few years ago 
some one of the miners wanted to run against him for something, and John Lewis 
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had this man run clear out of the industry. And I never heard of anything being 
done about it. 

The post office employees are not allowed to strike because to do so would tie 
up the mail, which is important. I agree, but which is the more important: 
Coal when it’s zero, or mail; gas when you drive 20 miles to work, or mail: 
electricity for light, operation of machinery, etc., or mail? 

And, lest you forget remember, 3 or 4 years ago when the steel strike was on, 
John offered to loan Phil Murray of the CIO $10 million. Whose money. I don’t 
know but I presume it was the miners welfare money. 

You know that the States of New York and New Jersey are trying to clean up 
the crime on the great water front of New York City, the greatest port in the 
entire world. Comes John Lewis and loans the gangsters $100,000 while Governor 
Dewey and the Governor of New Jersey are trying to get rid of the criminals. 

Gentlemen of the committee, you know that you have voted many billions of 
dollars for subsidy of shipping, and I have seen hundreds of these ships lying 
idle tied up by strikes. 

But the crowning infamy is the present: Two unions, fighting, stabbing, even 
killing one another, to determine which gang is going to rob the public via the 
shipowners. 


THE UNIONS IN CONJUNCTION WITH BIG BUSINESS HAVE VIRTUALLY BANKRUPTED 
EVERY CITY IN AMERICA 


For about 10 years, every year, as their contr. ct expire, the big unions have 
demanded, and got from small to large increases in wages, welfare funds, and 
less work. Big business succumbed, gave them more or less what they demanded, 
and just upped the price of everything. 

Thus these strikes, steel for instance, that the CIO said was against “the steel 
barons” in actuality was not against steel at all, but against the public. So up, 
up, up, up went the prices of everything produced by big unions—big business. 

So the city and State employees they want a big increase in wages every year 
to compare with the big union wages. Of course, it is impossible to advance the 
wages of teachers, policemen, city employees to keep pace because they are unable 
to increase taxes fast enough, or borrow enough. The subway fare in New York 
was 5 cents, then 10 cents, then 15 cents. Now big union boss Quill (to strike is 
unlawful but Quill don’t worry about laws), so he wants another $50 million 
wages which, if given, will mean at least a 20-cent and maybe 25 cents subway 
fare. Does anybody ever think of low-income families want to go to Coney Island 
in summer, now $2 for fare, maybe $3 soon. And witness the present plight of 
Mavor Wagner trying to get another $200 million or so out of Governor Dewey. 

No, the Taft-Hartley law should be strengthened, not weakened, and there 
should be a full congressional investigation of the overall picture of all big 
unions to see what should be done about them in the interest of all the citizens of 
the United States. 

P. S.—I employ 6 people, we gave them 3 annual increases, then we were out 
of the race, we can’t make it. Our employees have had no increase in 7 years, we 
can’t make it. 


WASHINGTON 1, D. C., February 1, 1954. 
Senator ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
Senate Office Building, 
Washington 25, D. C. 


Dear Sir: On behalf of the 19 international unions affiliated with the Building 
and Construction Trades Department of the American Federation of Labor and 
the approximately 3 million highly skilled and semiskilled craftmen who com- 
prise our membership, I thank you sincerely for the invitation to personally 
appear and testify on the President’s proposed Taft-Hartley amendments. 

I feel compelled to decline your kind offer at this time due to the fact that all 
testimony is restricted to the specific outlined amendments proposed by the 
President. 

It is our considered opinion that it is impractical, if not impossible, to intelli- 
gently discuss the “prehire contract” and ‘‘on site secondary boycott” proposals 
without also including appropriate amendments to section 14 (b) of the act. 

The President in his message to the Congress advised that the entire question 
of State-Federal jurisdiction over labor-management matters is now under study 
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and that a detailed report will be made in the near future. No doubt such report 
will deal specifically with Section 14 (b) which permits States to enact “com- 
pulsory open-shop laws,” thus placing a tremendous restriction on normal 
collective bargaining in industries affecting interstate commerce. 

We consider section 14 (b) the height of inconsistency since it invites States 
to outlaw “union-shop contracts” which are permitted under the act. 

We would suggest the committee defer consideration of the proposals on 
“prehire contracts” and ‘on site secondary boycotts” in the construction in- 
dustry until you receive the President’s recommendations on State-Federal juris- 
diction. At such time we would welcome an opportunity to personally appear 
and offer our testimony. 

One not familiar with the construction industry will no doubt find it difficult 
to follow our reasoning that the proposals on “prehire contracts” and “on site 
secondary boycotts” cannot properly be considered without appropriate amend- 
ment to section 14 (b). 

Let us look to the “secondary boycott” proposal and its dependence upon sec- 
tion 14 (b). We believe the President’s intention is to permit unions in the con- 
struction industry to picket a nonunion contractor or subcontractor even though 
such picketing results in the employees of all other contractors and subcontrac- 
ors walking off the job. Under the act as now interpreted, such action is an 
illegal secondary boycott (Denver Building Trades case (U. S. Sup Ct. June 4, 
1951) ). 

We believe this is a much needed change because until it is enacted it compels 
union construction craftmen to work side by side with nonunionmen. Such 
a condition makes a mockery of the right to strike guaranteed by the act. 
Present conditions in our industry border on forced labor. 

The proposed amendment is aimed in the right direction but let us see what 
section 14 (b) will do to it. Pursuant to section 14 (b) some 14 or 15 States 
have already enacted “compulsory open shop” laws. Our “secondary boycott” 
illustration would no longer be illegal under Taft-Hartley’s ban on secondary boy- 
cotts, but would be illegal just the same in “compulsory open shop” States under 
the specific sanction of section 14 (b). 

Thus the proposed “on site secondary boycott’ amendment is bound to fall 
short of its objectives until section 14 (b) is amended. 

We think the present wording of the “on site secondary boycott” provision in 
the Smith bill as it applies to the construction industry is poorly drafted and 
subject to many interpretations. It should be simplified. 

Very much the same can be said of the “prehire contract” proposal contained 
in the Smith bill. If enacted construction unions and their employers would be 
permitted to sign “prehire union-shop contracts,’ but because of section 14 (b), 
such contracts would still be illegal in 14 or 15 “compulsory open-shop States” 
even though they are specifically authorized by the Congress. 

We would caution as we have in the past that as regards “prehire union-shop 
contracts” in the construction industry proper safeguards should be written into 
the law whereby our unions could, after the 7-day period, refuse to accept to 
membership any person not meeting the standards and qualifications applicable 
to all members. The purpose of such safeguards are obvious. We must protect 
our skilled craftsmenship. We should not be compelled to accept to membership 
unqualified men. To do so would soon lead to faulty workmenship and a weak: 
ening of our elaborate apprenticeship-training programs. 

As pointed out above, we respectfully urge that the committee defer con- 
sideration of the proposals on “prehire contracts” and “on-site secondary boy- 
cotts” in the construction industry until you receive the President’s recom- 
mendations on State-Federal jurisdiction and are in a position to make 
appropriate amendment to section 14 (b). 

Sincerely yours, 
Ricwarp J. Gray, 
President, Building and Construction Trades Department, American 
Federation of Labor. 


The Cuatrman. I also wish to announce that on Monday, Febru- 
ary 15, a special subcommittee of this committee will commence public 
hearings on railroad-retirement legislation, now pending before the 
committee. 

The special subcommittee consists of Senator Purtell, chairman, 
Senators Cooper and Upton, on the Republican side; and Senators 
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Murray and Hill, on the Democratic side. That is Monday, Febru- 
ary 15. 

I also wish to announce that on Saturday, I was given a press re- 
lease which brought into issue some of the testimony of Mr. Beeson 
who is before this committee and before the Senate now, for appoint- 
ment to the National Labor Relations Board. 

In the light of that information which came to me on Saturday, 
I issued a press release to the Republican Members of the Senate. 
Here is the press release issued : 

Yesterday a press release was issued to the Republican Members of the Senate 
committee which placed in issue the testimony of Mr. Albert C. Beeson before 
the committee. 

I have also received a request from Mr. Beeson to be heard. I am, therefore, 
calling a meeting of the committee for Tuesday, February 2, at 2:30 p. m., 
in room P-63 of the Capitol. 

The clerk of the committee, of course, will get in touch with every 
Senator’s office, so that we can have that. 

Now, Mr. Payton—— 

Senator Lenman. Mr. Chairman, I just want to ask a question. 
Of course, I understand if we meet tomorrow afternoon, that the 
meeting will be public and that we will not be limited to any par- 
ticular individual questions or any form of questions. 

In other words, that the hearing will be a real free public hearing 
to decide the facts which I think loom up very large in the minds of 
at least some of the members of the committee. 

The Cuarrman. The hearing will be the same kind of hearing we 
have had heretofore on Mr. Beeson’s nomination, which have been 
open hearings and everybody has had a chance to ask questions they 
want to; certainly, we will continue that practice. 

Senator Lenman. There will be no limitations? 

The Cuarrman. The reason I called the meeting in the afternoon 
is that we would not be limited by a short, quick morning hour. I 
want the meeting at 2:30 and I am going to ask unanimous consent 
from the Senate to have it at 2:30 so that we can look into these 
questions that have been brought to our attention. 

Senator Kennepy. Mr. Chairman, does that mean that Mr. Beeson’s 
appointment will not come up before the hearing is concluded ? 

The Cuatrman. I am going to ask Senator Knowland to leave it 
where it is on the calendar and not bring it up tomorrow. 

Senator Kennepy. Does that mean that the appointment is recom- 
mitted ? 

The CuarrMan. Definitely not. It is just where it is. A question 
of veracity has come up and Mr. Beeson naturally wants to be heard. 
This is really at the request of Mr. Beeson to be heard. 

The status is the same as it was when we voted his name to the 
floor, and his name is on the calendar. We are not doing anything 
about that. We are giving him a chance to be heard and giving the 
committee every opportunity they want to examine him further. 

That is the status of the meeting tomorrow afternoon. 

Senator Lenman. Mr. Chairman, I want to make sure I understood 
you correctly. I do not want any misunderstanding at the hearing 
tomorrow. ‘To my mind this is not exclusively a matter of veracity. 
There are other issues and questions regarding the fitness of Mr. 
Beeson which I certainly would feel free to raise at any hearing 
tomorrow or at any other time. 
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The CuarrmMan. I agree with that, Senator Lehman. I have no 
quarrel with that at all. That is what we are having the meeting 
for. Mr. Beeson has asked for the hearing because his integrity, in 
a sense, has been called in question, and I think he ought to be heard. 
I think you can ask him any questions you want to at that time. 

I may announce also that tomorrow at 10 o’clock, we are going to 
hear from Mr. Hoyt B. Steel, executive vice president of the National 
Electrical Manufacturers Association, and Mr. J. A. Bierne, Commu- 
nications Workers of America. 

If we do not get through, as I am afraid we will not this morning 
with Mr. Payton, we are going to ask him to go on first tomorrow 
and finish his testimony. 

[ will have to adjourn now, because the bell is ringing, and it is 
against the rules of the Senate for us to meet while the Senate is in 
session. 

We will welcome you back tomorrow morning. 

The hearing stands adjourned. 

( Thereupon, at 12 m., the hearing recessed on Monday, February 
1, 1954, until Tuesday, February 2, 1954, at 10 a. m.) 
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TUESDAY, FEBRUARY 2, 1954 


Unirep Srares SENATE, 
Com™iTTEE ON Lapor anp Pusric WELFARE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith, Griswold, Goldwater, Cooper, Upton, 
Murray, Neely, Lehman, and Kennedy. 

The Cuatrman. The hearing will please come to order. 

Senator Nreety. Mr. Chairman, it is 10 o’clock. You, Senator 
Cooper, and I cannot make a quorum. Therefore I suggest the absence 
of a quorum and ask for a rolleall. 

The CuairmMan. The staff director will call the roll. 

Mr. James. Mr. Ives, Mr. Griswold, Mr. Purtell, Mr. Goldwater, 
Mr. Cooper. 

Senator Coorrr. Here. 

Mr. James. Mr. Upton, Mr. Murray. 

Senator Murray. Here. 

Mr. James. Mr. Hill, Mr. Neely. 

Senator Nrety. Here. 

Mr. James. Mr. Douglas, Mr. Lehman, Mr. Kennedy, Mr. Smith. 

The Cuatrman. Here. 

Following our previous custom and to save time, I am going to ask 
Mr. Payton, who did not finish his testimony yesterday, if he will 
continue. Mr. Payton, we are glad to see you here again. Will you 
continue ¢ 


STATEMENT OF BOYD E. PAYTON, VICE PRESIDENT AND SOUTHERN 
ORGANIZING DIRECTOR, TEXTILE WORKERS UNION OF AMERICA, 
CIO (ACCOMPANIED BY JOHN W. EDELMAN, WASHINGTON REPRE- 
SENTATIVE OF THE TEXTILE WORKERS UNION OF AMERICA; 
AND DAVID FELLER, OF COUNSEL, CONGRESS OF INDUSTRIAL 
ORGANIZATIONS) —Resumed 


Mr. Payron. I remember yesterday we were on page 5 of my orai 


statement and we had talked about the inability of the union to buy 
radio time in various cities throughout the South. I talked about 
the unfair and arbitrary restrictions which had been placed on the 
union such as forcing us to submit our scripts a week in advance and 
turning our scripts over to representatives of the employer. 

We had gotten down to the last sentence, I believe, where I read 
that the Anderson station refused to let us compare wages and work- 
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ing conditions in the local Fiberglas plant with the same company’s 
mill in Pennsylvania. The Concord station wouldn’t let us mention 
the name of Cannon Mills, where we were trying to organize. 

All these difficulties are in addition to what might be considered 
the normal handicaps, that of the lack of a complete list of mill 
employees, and the highly justified fear of workers to attend a union 
meeting or even to receive a union representative in their homes. 

Now, let us see how the employer fares in his communications. 
First, the press and radio are his for the asking, or without the asking. 
He does not need to pay for space or time. The newspapers and radio 
stations cheerfully carry his statements as news and diligently supple- 
ment them with antiunion material they devise themselves. 

Second, the whole weight of the so-called respectable elements in 
the community is exerted in the employer’s behalf. The public offi- 
cials, the chamber of commerce, the clergymen, sometimes a specially 
organized citizens’ committee enlist against the effort to organize. 
Their activities may be at the request of the employer and under his 
direction, but the Taft-Hartley Act says they are not his agents, un- 
Jess agency can be proved in the strict, legalistic, common-law 
meaning. 

Third, employees who are not in the bargaining unit, officeworkers, 
watchmen, and so forth, take up the cudgels. Except for plant super- 
visors, they, like the others mentioned earlier, are free to make threats 
or promises which are forbidden to the employer himself. 

Not that very much is forbidden. In one recent case, a supervisor 
told a worker the plant would move away if the union won the election. 
This wasn’t a threat, according to the present NLRB, it was just a 
prophecy. 

I might digress a moment there. I would like to make this point: 
I am sure if I came to anyone of you gentlemen as a representative 
of the CIO and asked you to support a certain piece of legislation and 
you refused and I angrily said, “The CIO will work against you and 
vote against you in the next election,” I am pretty sure you would con- 
sider that a threat and not just a prophecy. 

Fourth, the employer knows the name and address of every worker ; 
anything he mails reaches them all. I have with me a few examples 
of the sort of thing employers do mail, which I would like to give you 
for later study. I believe that has already been given to the 
committee. 

Fifth, the employer can call individuals into his office, without wit- 
nesses. There he is wholly free to threaten, as long as his threats 
succeed, for who can prove it? 

Finally, the employer can call the workers together on company 
time, compelling their attendance, in order to attack the union. What 
he says may be false, but there is no rebuttal. The NLRB recently 
decided that the employer has an exclusive right to call meetings in 
the mill, just as the union has an inviolable right to call meetings in 
the union hall, 

To put it mildly, this is pure fantasy. The worker must go to the 
employer’s meeting. He’s being paid for it. Not only is he free to 
stay away from the union meeting; he may well be fired for going 
there. 

We submit, gentlemen, that the principle of free speech, of free 
communications, is not established when only one side can be heard. 
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We submit that the problem today is not free speech for employers 
but free speech for unions. Therefore, we propose the following 
steps: 

Onan The provision in S. 2650 extending so-called free speech in 
representation cases should be dropped. 

Two: Employers should be forbidden to hold captive audience meet- 
ings in the plant during working hours. 

Three: Statements of the employer regarding union representation 
should be taken in the context of his whole behavior and the atmos- 
phere in the community, and should be admissible as evidence in de- 
termining whether unfair labor practices have been committed. 

Four: Applying the same test of context, employees outside the 
bargaining unit and individuals and groups outside the plant should 
be subject to classification as agents of the employer in the judgment 
of the NLRB. The legalistic, common-law rule of agency should 
not be a test. 

We believe these proposals are fair and moderate. They are con- 
sistent with the first amendment as defined by the courts. They would 
promote the equality sought by the President. They strike, not at 
freedom of speech, but at freedom of coercion. And we feel they are 
the very minimum requirements for restoring to textile workers a 
measure of freedom to organize. 

The Cuatrman. I am interested in your suggestion about the captive 
audience because I am in great doubt myself whether a captive audi- 
ence is the right way to present any argument anywhere. 

But would your alternative suggestion be that possibly some hall be 
hired off the premises of the plant where there could be a debate on the 
pro’s and con’s of unionism ¢ 

Mr. Payron. Yes, sir; I have suggested that several times. We 
would be perfectly willing to appear on any platform at any time to 
debate with anyone the merits or demerits of the union case. That is 
our problem, Usually we cannot rent a hall. The employer usually 
can. 

The CuatrMan. Would you say the employees were a captive audi- 
ence if the union required their attendance at some meeting the union 
called and established a fine in case they did not come? Would that 
be a captive audience ? 

Mr. Parson, I would say that would be a captive audience if the 
union required a fine for those people who did not attend the union 
meeting. 

The Cuatrman. I am inclined to think that if we can get rid of this 
captive audience it ought to work both ways. I would like to think 
how a fair presentation could be made and I am in sympathy with your 
general position that to have a captive audience on the premises where 
a man has to be there, and is paid to be there, is not the right approach. 
I agree with that. 

How we can get this fairly worked out so we do have free speech in 
the right sense 1s a question of how we can best handle it. 

Mr. Payton. I was talking with one of the gentlemen yesterday, 
and, perhaps, the solution would be to just eliminate the free-speech 
provision of the act. 

The Cuarman. Eliminate it entirely, both ways? 

Mr. Epetman. Might I just point out, Senator, that our general 
counsel, Mr. Ben Wile, has had to leave Washington, and Mr. David 
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Feller, of counsel for CIO, is with us today and would be very willing 
to assist if any questions of a technical character were under discussion, 

The Cuarrman. We would be glad to have him assist in case Mr. 
Payton has any questions that he would like aid of counsel on. I am 
asking if there are any questions, 

Senator Murray. I am in full accord with what you say with refer- 
ence to the atmosphere in some towns in the South. I was down there 
myself, and upon my return I received some threatening letters from 
some of the people down there. It seems to me that a very serious 
situation exists in some of those towns which makes it very difficult 
for any organization of unions. 

I agree with your views expressed here upon free speech. 

Mr. Payton. It is amazing, sir, how the spirit of hysteria can be 
worked up over this matter by a few well planted rumors. The sugges- 
tion is made that the plant may leave or the plant may shut down, and 
people become hysterical. 

Senator Murray. They have the whole town organized; practically 
all of the different societies and organizations in the community are 
united in opposition. 

Mr. Payton. That is right, Senator. 

Senator Murray. I do not care to ask any questions, 

The Cuamman. Senator Cooper, do you have any questions? 

Senator Cooper. How would you apply point four of your recom- 
dations? Would you make it impossible for people who were not 
employees to express opinions about union organizations or union 
representation? Is that what you mean? 

Mr. Payron. There is much more to it than that, sir. We have no 
objection to anyone expressing his opinion about the union, its merits 
or demerits. What we are talking about here is groups outside the 
plant organizing themselves into active opposition to the union, 
threatening, and going to hotel rooms and telling union organizers to 
get out of town before midnight, and threats of that kind. 

You can say perhaps the employer did not tell them to do it, but 
certainly they were acting in the employer’s behalf. I think you have 
to take all of that; the whole atmosphere of what is going on in a 
community as to whether or not they are aiding the employer’s cam- 
paign against the union. 

All we are asking is that all of that be considered. 

Senator Coorer. You are placing a very strict limitation upon the 
principle of free speech if you apply it to people who are not either 
employees or employers. It would seem to me to be very difficult to 
enforce that limitation. 

Mr. Parton. I said, “In the judgment of the NLRB.” Now, they 
can make no judgment in the matter, and they cannot determine it 
for themselves. Even if they do determine for themselves that the 
conduct or activities of such groups was as an agent of the employer, 
under the present law they cannot consider that. 

Senator Cooper. I can understand that the opinions of individuals 
who are neither employed nor employers might be incorrect. But it 
seems to me that your proposal is a tremendously far-reaching pro- 
posal, if you attempt to limit, or suggest that the speech and opinions 
of people who are not employers or employees should be limited. I 
may misunderstand your intention. It is difficult to understand what 
you mean. 
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Mr. Payton. May I ask Mr. Feller to elaborate on it briefly? 

Mr. Feruer. Under the Wagner Act, persons acting in the interest 
of employers could be charged or the employer could be charged in 
context with the actions of those people. What can happen under 
the present act and how this ties to free speech is this: Vigilante 
groups and citizens and miscellaneous groups can intimidate, coerce, 
and threaten. I am talking about action and not speech. The em- 
ployer can then go and spez ak to the employees and say, “You know 
the people in this community don’t like unions; | don’t think they 
approve of your joining unions,” and he is not threatening in the 
speech itself. Under the present statute, as the Board has interpreted 
it, the Board cannot consider the context, particularly where that 
context contains actions by people other than the employer. 

By going back to the Wagner Act definition of employer so it 
includes persons acting in the interest of the employer, and providing 
that speech can be regarded i in context, as it would be in the absence 
of a free-speech provision, you would accomplish what is intended 
here. 

This is not intended to say that mere speech, noncoercive speech, 
by other persons than the employer should be charged to the employer. 

Senator Coorer. I want more information. 

The Cuairman. If I could interrupt for just a moment, I have to 
go to a meeting of the Foreign Relations Committee this morning 
which is of some importance, and I have asked Senator Goldwater if 


he will take the chair for the completion of your testimony. I will 
come back as soon as I can, 


(Senator Goldwater assumed the chair.) 

Mr. Epetman. This may sound a little obstruse to a person who has 
not been drenched in the realities of these situations. There is now 
in each of these communities a well-established pattern. Senator, 
we can produce for you not merely records of similar cases in. the 
hearings before various committees of the House and the Senate which 
illustrate how coercion is actually practiced in these communities, but 
we can show you by a series of aflidavits that i in practically every one 
of our present organizational campaigns, it is now an estabished 
pattern that merchants will call in workers who have in any way 
identified themselves with the activities of the union and inform them 
that installment payments owing must be paid in full or credit is 
stopped. 

We have a number of cases of men being refused FHA mortgages. 
We have taken up the cases here in W ashington and elsewhere. 

This thing is so general and so invariable that it is a well-established 
pattern. It takes 1 many forms but the evidence can be presented very 
readily to a tribunal that is familiar with these problems. 

Senator Coorrr. Let me ask another question. In the illustrations 
Mr. Payton has given, he has spoken of the assistance of the clergy. 
He said, “public officials, chambers of commerce, citizens’ committees, 
who enlist against an effort to organize.” Suppose they do the things 
that you have said that they do. Without arguing, whether their 
judgment is correct, 1 want to ask you how would you prevent them 
from doing what they want to dot How would you enforce your 
recommendation, No. 4% Could it be enforced against them 
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Mr. Parton. We are saying that they should be considered agents 
of the employer in considering evidence as to unfair labor practice 
charges. 

Senator Cooper. What would you do about it? Would you enforce 
your prohibition against the employer or would you prevent these 
people from taking action or expressing their views ? 

Mr. Payton. Not expressing their views. 

Senator Cooper. Suppose the clergy, as you say, engage in a cam- 
paign against organizations. Could you stop them ? 

Mr. Payton. We are asking the NLRB to consider all of those facts 
in considering whether a lost election should be set aside, whether the 
company should be charged with unfair labor practices. That is what 
we are talking about here. 

You see the kind of thing we usually run into is, perhaps, a minister 
who is employed by the mill, who is employed in the mill, actually 
works in the mill, and has a church somewhere. That is the kind of 
person that is enlisted to go on the radio, and speak in his church, and 
hold meetings of the employees and say that the CIO is the mark of 
the devil, the CIO is the mark of the beast, and all kinds of things 
designed to spread terror. 

Senator Coorrer. That is one of the things that you can do in this 
country, you know. You can express your views about matters 
whether they are correct views or not. What I am trying to find out is 
this: Suppose all of this is shown. Do you use it simply as a test to 
set aside the election, which you might do from time to time or are 
you recommending something be done to prevent an expression of 
opinion ¢ 

Mr. Fetter. I don’t think any CIO union has ever suggested that 
you stop expression of opinions. What is being suggested here is that 
you return to what was in the Wagner Act with respect to these ques- 
tions. Under the Wagner Act, no one ever suggested that you could 
stop a minister from expressing his antiunion opinion. Focusing on 
the question of free speech here, we are talking about employer free 
speech. We are not trying to prevent other elements of the community 
from speaking. Obviously, you cannot. But, what happens here is 
that the other elements of the community exert coercion—not speech, 
but coercion, the withdrawal of credit, the refusal to grant mortgages, 
as well as physical coercion, beatings and expulsions. The employer 
can sit idly by unless you can prove that he told them to do it. Unless 
you can prove a common law agency and authorization, you cannot 
even go and say to the Board, “Set aside the election.” You cannot 
say to the employer, “Stop your speech to the employees, captive audi- 
ence speeches, in the context of all of these other coercive actions.” 

That is actually what has happened because of the change of defini- 
tion of employer, as well as the free speech provision. 

Senator Coorrr. Then, you are really directing this recommenda- 
tion toward the employer ? 

Mr. Fetter. That is correct. 

Senator Cooper. It has nothing at all to do with an attempt to 
restrain any individual outside other than the employer ? 

Mr. Fewer. That is correct. 

Mr. Parton. You see this usually happens: The employer either 
owns the radio station, or he is given free time, and he is on the board 
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of directors and has no trouble getting choice time on the radio. Well, 
there is no proof as to who pays for it. We know very well who pays 
for it, or if it is paid for. The employer is free to go on the air 4 or 5 
times a day, when we have to struggle to even get on once a week. 

Senator Cooper. It seems to me whether it is right or wrong, it 
might be the opinion of the people in that comm unity. 

Mr. Epveiman. Senator, we find over and over again groups of mer- 
chants in communities who are quite favorable to us, but tell us, as in 
the case of this movie theater operator, for instance, that we described 

yesterday, he is entirely favorable to an open forum and to an opportu- 
nity for ‘frank discussion of the issues, to join or not to join a union. 
But, as he points out, the owner of the mortgage on his plant, who is 
a mill owner in the community, instructed him not to rent to us. 

Now, under those circumstances, obviously, he is going to take action 
detrimental to our purpose. That pattern can be repeated scores of 
times, hundreds of times. We could bring in all kinds of illustrations 
and have done so in hearings before committees of the Congress. 

Could we also ask you to glance at this multilithed hate propaganda 
Minar is now being industri iously circulated and which is subsidized 

by the employers. This is scurrilous propaganda inciting to race 
hatred, playing on the fact that some of the national officers of our 
union happen to have what are called “foreign sounding” names. 
They play up the fact that at some time some trade unionists, white 
and black, have sat at the same meeting. It is the most deliberate 
incitement to race hatred. All of these things are being circulated, 
and in some Labor Board cases it has been established that the mailing 
was done from stencils in the company office. 

All of these things have been established. This material which is 
available to the committee I think would shock you profoundly 
if you could spend 10 minutes just looking at its nature and character. 
That is the stuff which is being circulated in practically every Na- 
tional Labor Relations Board election which takes place 1n the South 
today. In some places, it is used in the North, too. 

Senator Coorrr. That is all. 

Senator Gotpwarer. Senator Neely. 

Senator Nrety. I have no questions. 

Senator Gotpwater. Senator Upton. 

Senator Urron. I have no questions. 

Senatr Gotpwarer. Senator Lehman. 

Senator Lenman. I have long been familiar with conditions in 
some parts of the country which have been described by Mr. Payton. 
I think he has described it very accurately. I do not think that there 
is any doubt that this coercive pressure to which you refer does exist 
and it is very widespread. of course, it is tremendously powerful. 
What the answer is, I do not know. I wish I did know. I do not 
think that there is any doubt about it; you might just as well realize 
that there is that pressure and it is coercive pressure. 

Mr. Payron. If I may say this, this may be a little off the free speech 
angle, but what we find under the present act is with so many loop- 
holes and procedures that we are not able to get an election where we 
have a majority of the employees signed up. We have one situation 
now where a petition was filed in October and which had 65 percent-of 
the people signed up, and here it is February and we still have not 


heard from the NLRB. 
813846—54—pt. 6——20 
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There were hearings and hearings postponed and conferences set 
and conferences postponed, and the hearing was finally held. Then 
there were 14 days extension for the filing of briefs and a 10-day ex- 
tension for the filing of briefs, and we still have no decision. Duri ing 
all of this time this material that you have there has been circulating. 
A citizens’ committee has been formed and the supervisors have been 
circulating mimeographed sheets of paper saying on such and such a 
day I signed a union membership card and I no longer want to be a 
member of the union. They are taking it around on the job in the 
mill and asking people to sign that and turn it in to the union. 

All of this is going on. 

In another case, we thought, “Well, we’ll beat them.’ We will peti- 
tion when we just have 30 percent and then we will keep on building. 
and so immediately they consent to an election, and so we are caught 
with an election 10 days away, with only 30 percent signed up. 

How do you win? 

Senator Murray. Do I understand that all you are asking is that 
these conditions that you have told us about be taken into considera- 
tion by the NLRB in determining whether or not there has been a free 
election ? 

Mr. Payton. Thatis right. That is the point we made yesterday. 

Senator Kenney. Would you say this was the greatest deterrent 
to organization in the South by your union? 

Mr. Parron. Yes, sir; I think it is. I think it is this whole question 
of free speech that has stopped us since the passage of the Taft-Hartley 
Act. 

Senator Kennepy. What percentage of the people in the industry or 
how is the percentage changed of the people in the industry since the 
Taft-Hartley Act? Is it about the same as it was of the total workers 
in the industry in the Southern States? 

Mr. Payton. If you will notice on page 31 of the brief which we 
submitted, before Taft-Hartley we had percentage of elections won as 
58 percent. The percentage of elections won after Taft-Hartley was 
Of percent. 

The number of employees involved before Taft-Hartley, we won 

percent and since Taft-Hartley we have won 17 percent, total 
number. 

Senator Kennepy. Could you tell me what is the difference in the 
South, or is there any difference between the unionized worker and the 
nonunionized worker, or is it that the nonunionized worker, the com- 
panies maintain a wage scale comparable to the union plants, in order 
to lessen the attraction of the union ? 

Mr. Payton. That is not true, generally. There is a wide differ- 
ential in wages themselves, and there is a wide differentia] in so- 
called fringe benefits. Was that the question you asked ? 

Senator Kennepy. Yes. You have no figures on the average, I 
suppose. 

Mr. Payton. We estimate that the actual wages average about 18 
cents per hour less in the south. 

Senator Kennepy. That is between north and south, but is it be- 
tween unionized plants in the South and nonunionized plants? 

Mr. Payton. That would be very difficult to determine. 

Senator Kennepy. Let me ask you this, then: Is it your opinion that 
the difference in the wage scale between north and south is due to the 
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fact that a substantial percentage are nonunion or the fact that the 
general wage scale of the south is lower than it is in the area in the 
north ¢ 

Mr. Payron. Because the south is largely unorganized. I don’t 
think that there is any question about that. 

Senator Krennepy. Is is not a fact that most national industries, 
such as automobiles and farm implements, have wage scales, north 
and south, about the same, and the textile is one of the few industries 
where the wage scale, north and south, which is a national industry, 
has a substantial difference ? 

Mr. Payton. That is true. 

Senator Kennepy. Now, getting back to your recommendations. Is 
it not a fact that number four of your ree jommnendations, i in the last 
days of the Wagner Act, I do not think the National Labor Relations 
Board would have held that this was permissive, would not have been 
permissive, would it? Is it not a fact that by their decision they more 
or less led the way for the free speech section of the Taft-Hartley Act ? 

Mr. Fevier. Well, the Board, even in the last days before the Taft- 
Hartley Act was passed, progressed from the original position which 
was that it was the employees’ business as to whether they wanted 
a union to represent them in bargaining with an employer, and that 
the employer had no busines even ventur ing a opinion as to whom they 
should pick to bargain with him. ‘They were sitting on the other side 
of the table. The Board said that was none of his business. The 
employees can decide whether they want to bargain with you individ- 
ually or select an agent to bargain with you and you have no business 
advising on that any more than you have any busines of advising 
your opponent in a lawsuit what lawyer he should hire. 

Now, they progressed from that and before the Taft-Hartley Act 
they said that an employer did have a right to speak and express his 
opinion, and advise the employees as to what he thought they should 
do in picking their bargaining agent. But, they put severe limitations 
on that, in the sense that they regarded the speech in the context of 
other actions, both by the employer and by others. Others could be 
regarded as acting in the interests of employers. And they held 
that the captive audience was illegal because there you not only 
spoke but you compelled people to listen, and they said that the un- 
fair labor practice was compelling people to listen. 

Now, the Taft-Hartley Act changed that. First of all, it forbade 
the Board to consider people acting in the interests of employers as 
agents of the employer, and, secondly, it said so long as the words of 
speech themselves, irrespective of context, were not coercive, the speech 
was protected and could not be an unfair labor practice. 

So, no matter what happened around, no matter whether the em- 
ployer fired somebody or vigilantes beat people up, so long as the words 
themselves were not coercive, the speech was protected. 

Senator Kennepy. Well, I would think that much of the difficulty 
over this question is because it is entitled “Free speech.” There is 
no limitations on the speech; it is only whether the employer should 
be held responsible for the speech, is it not ? 

Mr. Fetter. Whether his speech should be considered in the con- 
text. of other coercive actions, to determine whether the whole pat- 
tern of conduct amounts to coercion of the employees, which is what 
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the Board did before Taft-Hartley and which they have not done 
since. 

Senator Lenman. Let me ask one more question. It seems to me 
that this situation goes far beyond the abuse of the spoken word or 
written word. What I prefer to describe as coercive pressure really 
seem to me to be the greatest handicap which you have and others have 
in organizing in some of these southern mills. 

Now, do I understand that, therefore, you feel that what the mer- 
chant does when he threatens to cut off the credit of the worker, or 
what is done and said by representatives of church organizations, 
or bankers, or others, and farmers, is the thing that you really feel 
we should get at if we can ? 

Mr. Payron. That is right. 

Senator Lenman. That would then be reflected in legislation de- 
fining the agency, and the acts of the agents and responsibilities for 
the acts of the agents / 

Mr. Payton. That is right. If I may, I would like to go back to 
a question that Senator Kennedy raised about the differential in wages. 
I would like to say this: That I believe in 1948, or 1946, 1947, and 1948, 
we had almost succeeded in eliminating the North-South differential. 
Since the passage of Taft-Hartley the differential between the North 
and the South has again widened. 

Senator Kennepy. I appreciate that. 

Mr. Fetter. This is true only in textiles, Senator. In steel, which 
I happen to serve as assistant general counsel, the differential has 
progressively narrowed, until as of July 1 there will be no differential 
in steel. For the identical work performed in Birmingham and 
Pittsburgh identical wages will be paid. 

Senator Kennepy. I realize that the cost of Birmingham and Pitts- 
burgh is just about the same. 

Mr. Fetxer. It is just about the same. 

Senator Urron. May I inquire how far these activities of which you 
complain are parallel to the attempts of the South to divert the textile 
industry from New England? 

Mr. Epeiman. It has had a profound effect. The impact of these 
activities have had a profound effect on the industry and it is per- 
fectly evident, Senator Upton. 

If you would glance at some of the material we have given you here, 
you would see the activities of the Textron Corp. which as you know 
moved away from Nashua, N. H., because of a number of reasons and 
vou would see the activities of the Textron Corp. in Anderson, S. C. 
Thus northern-owned concern activities follow and even excel and 
exceed the most skillful antiunion tactics in the South. It is perfectly 
clear, Senator, that these companies receive assurances from local 
chambers of commerce or other groups in the community, that union 
activities will be quashed if they move into those places. 

Senator Urron. Well, my question was prompted by a quotation 
from the case of Munsingwear, Inc., against others, which appears on 
page 18 of your brief. It appears from the findings of the trial exam- 
iner that the municipality owned the plant in which the business was 
carried on. 

Mr. Payton. That is right. 

Senator Urron. Apparently, that is a common thing in the South. 

Mr. Parton. Yes. 
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Senator Urron. And the result is that you have a hostility from 
these communities in your attempts to organize. 

Mr. Payton. The Cherokee Mills in Knoxville just recently went out 
of business in Knoxville and moved 20 miles out in the county, and 
the county raised money to build the plant for Cherokee Mills. 

Senator Upron. So you have concerted efforts in these communities 
to get industry and keep industry after it is there? 

Mr. Payton. Yes, sir. 

Mr. Epetman. Could I point out that in one case, for instance, of a 
plant in Alabama, that moved from Reading, Pa., that it was not 
simply that these merchants there refused credit and repossessed fur- 
niture. We were able to show that these merchants who did these 
acts were also the organizers and the stockholders of the corporation 
that owned the plant the existence of which was the enticement of the 
corporation to move into that community. 

The connection was clearly apparent and could have been established 
if the law had permitted that pattern to be traced. 

Senator Upron. It is a serious condition which you open up there. 
The remedy is not too clear to me. 

Senator Gotpwarer. I discussed this briefly yesterday with Mr. 
Payton, but I would like to ask him again today: There has been a 
suggestion here made on numerous occasions that we just abolish the 
free-speech section of Taft-Hartley, and depend upon the free-speech 
context of the Constitution and let each side say what they want to, 
in any manner that they want to as long as it does not violate the con- 
cept of the Constitution. What would you think about that? 

Mr. Payton. We favor that, and we favor eliminating the so-called 


free-speech section of the Taft-Hartley Act. 

Senator GotpwatTEr. Then, how would you feel that a union would 
have any protection against the type of thing that you are talking 
about? The NLRB would not be required, if I understand it cor- 
rectly, to consider the use of speech in the determination of an election. 

Mr. Fetter. CanI make thatclear? The act, section 8 (c), which is 
the aroe-teeh provision of the Taft-Hartley Act, does not forbid 


any speech. It does not give anybody any protection except people 
who make speeches. It does not protect anybody against speeches. 

The act contains, in one of its fundamental provisions, a general 
provision that it shall be an unfair labor practice for an employer to 
coerce his employees in the choice of collective bargaining representa- 
tives. 

Now, what 8 (c) did was to limit the Board in applying the general 
rule of interference, restraint and coercion, which is already in the act. 
It said, “Irrespective of interference, restraint, or coercion, a speech 
cannot be held to be an unfair labor practice if in itself it does not 
contain a threat or promise.” It says that it shall not be considered 
evidence of an unfair labor practice in context of other conduct. 

When you take 8 (c) out of the act, you leave the Board where it 
was before, that is, free to examine the whole pattern of conduct in a 
particular situation and find out if there has been employer interfer- 
ence, restraint or coercion. You limit it, of course, by the Consti- 
tution, so that they cannot find the mere expression of views without 
a pattern of coercion to be an unfair labor practice. 

Senator Gotpwarter. That would apply both ways? 

Mr. Fetier. Yes, as it does now. 
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Senator Urron. You think if an election was set aside and a new 
election ordered, it would result in any difference in view of the hostil- 
ity to the unions in the country ? 

Mr. Payton. We have found it to be. We have sometimes won the 
third or fourth try. 

Mr. Eprrman. There is no question that the workers are enor- 
mously sensitive to what they consider to be the attitude of the Gov- 
ernment in these situations. At the time when we were getting unfair 
labor practice charges processed quickly and where there was prompt 
offer of back pay in the event of unfair discharges, the atmosphere 
in these communities was very different than it 1s today, when it is 
clear to the worker that an unfair labor practice charge will take at 
least 2 years to process and it will take at least another 2 years to 5 
years to go through the courts. By that time, the union will have dis- 
appeared in that community. 

If the atmosphere, and if the attitude of the Government in their 
judgment was one offering them a definite measure of protection, the 
feeling of these workers would be very different. They would be much 
more willing to really express their true desire, which is to form an 
organization to bargain collectively with their employers. 

Senator Purre.t. Are there any further questions? 

If not, thank you very much, Mr. Payton, for your kindness in 
returning today. I believe Mr. Steele is the next witness. 


STATEMENT OF HOYT P. STEELE, EXECUTIVE VICE PRESIDENT, 
NATIONAL ELECTRICAL MANUFACTURERS ASSOCIATION 


Mr. Streets. My name is Hoyt P. Steele, and I am appearing here 
today on behalf of the National Electrical Manufacturers Associa- 
tion. Also, I believe there has been filed a small statement indicating 
that 15 other trade associations have read and wholeheartedly endorse 
the formal statement presented today to the Senate Committee on 
Labor and Public Welfare by me, and I would like to have that a part 
of my statement. 

Senator Grisworp. It will be so recorded. 

(The statement is as follows:) 


List oF ASSOCIATIONS ENDORSING FoRMAL STATEMENT ON SECONDARY BOYCOTTS BY 
Hoyt P. STEELE, EXECUTIVE VICE PRESIDENT, BENJAMIN ELECTRIC MANUFACTUR- 
ING Co. 


The following organizations have read and wholeheartedly endorse the for- 
mal statement presented February 2, 1954, to the Senate Committee on Labor 
and Public Welfare by Mr. Hoyt P. Steele, executive vice president, Benjamin 
Electric Manufacturing Co., appearing in behalf of National Electrical Manu- 
caiaees Association : 

. American Trucking Associations, Inc. 
American Retail Federation. 
. National Retail Dry Goods Association. 

4. National Sand & Gravel Association, Inc. 

5. National Ready Mixed Concrete Association. 

3. International Association of Ice Cream Manufacturers. 
. National Association of Radio & Television Broadcasters. 
. National Retail Farm Equipment Association. 

National Association of Farm Implement Dealers. 

10, National Association of Refrigerated Warehouses. 

Air Conditioning and Refrigeration Institute. 
2 National Small Business Men’s Association, 
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National Association of Home Builders of the United States. 
. National Retail Hardware Association. 
. National Retail Lumber Dealers. 


Mr. Streetz. I am not a professional in this labor relations business, 
but a practitioner. I am executive vice president of a medium-sized 
manufacturing company in Des Plaines, ii, and one of my responsi- 
bilities is employee relations. 

I have negotiated some 14 union contracts in my capacity as execu- 
tive vice president of that company. Incidentally, my company has 
been subjected to secondary boycotts for many, many years all over 
the country. 


I am also a member of the board of governors, and a vice president 
of the National Electrical Manufacturers Association, which I rep- 
resent. 

Now, in the interest. of time this morning, I would like to not read 


my statement to you, but rather to summarize it quite briefly. 
(The statement is as follows :) 


STATEMENT OF Hoyt P. STEELE FoR THE NATIONAL ELECTRICAL MANUFACTURERS 
ASSOCIATION 


My name is Hoyt P. Steele. I am executive vice president of the Benjamin 
Electric Manufacturing Co., and also a vice president and member of the board 
of governors of the National Electrical Manufacturers Association. I have per- 
sonal responsibility for the negotiation of collective bargaining contracts for 
my company. We have had, unfortunately, a good deal of first-hand experience 
with secondary boycotts. 

The President of the United States has said that the true secondary boycott 
is indefensible. The late Senator Taft was of the same view, as are, I think, 
most Americans. 

In analyzing the problem of secondary boycotts, this committee should look 
at two questions; (1) Has the boycott provision of the Taft-Hartley Act carried 
out the congressional intent to prohibit secondary boycotts? and (2) Has the 
boycott provision interfered with the legitimate rights of individuals or organ- 
izations? 

The three specific proposals made by the President in regard to boycotts ap- 
parently relate to the second question. I am opposed to all three of these modi- 
fications because I think that they run counter to the public interest to cutlaw 
secondary boycotts. Moreover, there is no evidence that individual or group 
rights have been jeopardized by the Labor-Management Relations Act ban 
against secondary boycotts. 

Even more important is the fact that the present language, because of NLRB 
and court interpretation, does not carry out the clearly expressed intent of 
Congress to eradicate the boycott evil. Therefore, the following “loopholes” 
should be taken care of by statutory amendment: (1) Secondary boycotts by 
contract; (2) unjustified application of the primary situs theory; (3) threats 
of secondary boycotts addressed to supervisors or managerial employees; (4) 
inducement of a refusal to accept employment; (5) secondary boycotts by those 
not meeting the technical definition of the term “employee” as used in the present 
act; (6) consumer or customer secondary boycotts. 

I am executive vice president of the Benjamin Electric Manufacturing Co., 
which has its principal offices in Des Plaines, Ill. I am directly responsible 
for industrial relations in our company and, in fact, I have personally negotiated 
14 union contracts. Furthermore, my company has been subjected to secondary 
boycotts in various parts of the country over a period of 30 years. I am also 
a member of the board of governors of the National Electrical Manufacturers 
Association, and a vice president of that association. 

Our primary concern is with the secondary boycott provisions of the Taft- 
Hartley Act, and I am limiting my testimony to that one subject. 

In his message to Congress on labor legislation of January 11, 1954, the Presi- 
dent of the United States said: “The prohibitions in the act against secondary 
boycotts are designed to protect innocent third parties from being injured in 
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labor disputes that are not their concern. The true secondary boycott is inde- 
fensible and must not be permitted.” 

The late Senator Robert A. Taft said during the course of the 1953 hearings 
on the Taft-Hartley Act: “* * * I just cannot see any argument for supporting 
secondary boycotts. * * * I think that is an absolute denial of the entire theory 
of free collective bargaining and free business in the United States.” 

Most Americans feel that secondary boycotts are indefensible—that they are 
an absolute denial of the entire theory of free collective bargaining and free 
business in the United States. I feel the same way. 

It should be kept clearly in mind that in advocating a prohibition of secondary 
boycotts, employers are not acting against the interests of employees. The pro- 
hibition of secondary boycotts is in the interest of employees, employers, and the 
community at large. 

Why do so many people feel that way about secondary boycotts? The answer 
is simple but worth restating. They are so regarded because secondary boy- 
cotts involve the intentional infliction of economic injury on neutral third parties. 
Such injury is repugnant to the basic moral sense of fair play that is instilled 
in almost all Americans. This moral sense is ingrained in our national char- 
acter. I, for one, am glad this is so. 

In 1947, congressional committees—including even some of the present mem- 
bers of this committee—listened to a great deal of testimony on the evils and 
injustices of secondary boycotts. There is no need to repeat the testimony here. 
It is a matter of record for all to see. Let me merely say that nowhere do I find 
positive testimony seeking to support the use of secondary boycotts. To me, 
this is an interesting and significant fact. From it I draw this conclusion: 
Those who use secondary boycotts as an economic weapon realize that they are, 
in the President’s word, indefensible. 

The unions’ only attempt at justification was to allege that the boycott was 
a traditional weapon of labor. Actually, as Ludwig Teller has said in his 
book Labor Disputes and Collective Bargaining (p. 454, 1940), American judicial 
decision has come to general agreement that the secondary boycott is illegal. 

The fact, therefore, is that the Federal courts have heen powerless to prevent 
the use of secondary boycotts by labor unions only over a relatively short period 
of time. 

The use of secondary boycotts can be said to be traditional only in the sense 
shoplifting or any other illegal activity is traditional. 

On the basis of its legislative investigation in 1947, Congress passed the Taft- 
Hartley Act which, among other things, sought to outlaw in section 8 (b) (4) 
secondary boycotts. While the term “secondary boycott” is not used in the 
statute, it is abundantly clear what Congress was talking about. Suffice it to 
repeat the oft-quoted remarks of Senator Taft, made on the floor of the Senate 
in 1947: 

“The Senator will find a great many decisions * * * which hold that under 
the common law a secondary boycott is unlawful. * * *Under the provisions of 
the Norris-LaGuardia Act, it became impossible to stop a secondary boycott or 
any other kind of a strike, no matter how unlawful it may have been at common 
law. All this provision of the bill [section 8 (b) (4)] does is to reverse the effect 
of the law as to secondary boycotts. It has been set forth that there are good 
secondary boycotts and bad secondary boycotts. Our committee heard evidence 
for weeks and never succeeded in having anyone tell us any difference between 
different kinds of secondary boycotts. So we have broadened the provision 
dealing with secondary boycotts as to make them an unfair labor practice.” 

Witnesses who testified before this committee last year gave voluble evidence 
that they agreed with Senator Taft’s statement on the subject of secondary 
boycotts. 

The problem of the secondary boycott was the most frequently mentioned sub- 
ject of congressional witnesses and those who wrote in to the Senate and House 
Labor Committees in 1953. 

It was mentioned by 40 percent of the witnesses and those who filed statements. 
Ninety percent of these citizens favored strengthening and preserving the boy- 
cott law. 

In view of this legislative history and in view of the President’s feelings in 
regard to secondary boycotts, it seems to me both relevant and important for 
members of this committee to turn their attention to two basic questions: 

1. Has the language of the Taft-Hartley Act been adequate to carry out the 
clear congressional intent of eliminating secondary boycotts? 
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2. Has the language of the secondary boycott provision unjustly interfered 


with legitimate union activity? 

Both questions are important. In my view, the first is of paramount impor- 
tance because it relates to a basic national policy—the eradication of secondary 
boyeotts. Question No. 2is alsoimportant. It is important to me as an employer 
and as a citizen. The record shows that the answer to these questions is “No.” 

The President’s labor message contained three specific proposals in regard to 
secondary boycotts. They related to struck work, picketing of a construction 
situs, and the mandatory injunction. These three proposals are incorporated 
in bill S. 2650. 

All three of these proposals have the effect of loosening up the provisions of 
the present act. Presumably, therefore, they are concerned with question No. 2 
regarding possible interference of boycott provisions with union actiivty. They 
represent situations in which it was apparently thought that the wording of 
the statute has unjustly restricted legitimate union activity. 

No specific Presidential recommendation and no provision in bill S. 2650 touch 
upon the first question—the effectiveness of the secondary-boycott prohibition. 
In regard to the Presidential proposals, let me take them up one by one. 

The first proposal relates to the problem of struck work. There has been a 
good deal of agitation by the unions on this issue. Let’s analyze the problem. 

Refusal to work on struck work is clearly a form of secondary boycotts. It 
interferes with the right of an employer to do business with other employers 
as he sees fit. If a union has a legitimate labor dispute, let it picket lawfully 
the premises of the primary employer. It is unfair to extend the dispute to the 
premises of another employer whose employees have no direct concern with the 
controversy. 

If you permit economic pressure against third parties who are not involved in 
a dispute, you encourage the early breakdown of collective bargaining directly 
between the parties. 

The second Presidential proposal deals with the picketing of secondary em- 
ployers at the situs of a construction job. Before examining this in detail, it 
might be interesting to look at a few facts. 

In the testimony presented to Congress in 1947 on secondary boycotts, there 
was heavy emphasis placed on the insidious practices of the construction trades 
unions in conducting boycotts in that industry. Since the passage of the Taft- 
Hartley Act, there have been more secondary-boycott charges involving the con- 
struction industry filed with the National Labor Relations Board than involving 
any other single industry. Moreover, of the Board decisions on secondary boy- 
cotts, again the construction industry has been involved to a greater degree 
than any other single industry. These facts clearly indicate that the boycott 
problem in the construction industry is a critical one. This proposal seeks to 
relax the statutory prohibition in that industry which much more than any other 
was deemed by Congress to need protection against secondary boycotts. 

The third Presidential proposal—also contained in the bill 8. 2650—is the 
elimination of the mandatory injunction provision contained in the present act. 
This proposal deserves careful attention. 

At the outset it is worth stating that there is more confusion on this issue than 
on almost any other in the entire field of labor relations. In my opinion, it is 
about time that a few facts were injected into the discussion. There is nothing 
wrong with injunctions as such. 

Injunctions have had a long and honorable history in American jurisprudence 
and, before that, in Pnglish common law from which our basic law is derived. 
Preliminary injunctions, such as those provided for by section 10 (1) of the 
Taft-Hartley Act, have long been used in all sorts of situations to maintain the 
status quo, thereby preventing irreparable damage while a legal controversy is 
being decided on its merits. 

Some people have made much of the fact that injunctions may have been 
issued too freely by some courts during the period from about 1900 to 1930. 

Assuming, for the purposes of discussion, that this was the case, I fail to see 
the relevance of the point in regard to section 10 (1) of the Taft-Hartley Act. 

In the exercise of any power there lies the possibility of abuse. The cure is 
not the removal of the power but rather the curtailment and elimination of the 
abuse, It is obvious, I think, that some labor organizations have abused their 
power. Witness, for example, the waterfront situation in New York. Yet, I do 
not advocate the abolition of unions. ; 

gain, there is nothing wrong with the injunctions as such. What about man- 
datory injunctions under 10 (1) of the Taft-Hartley Act? 
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The section requires the General Counsel of the NLRB to give priority treat- 
ment to charges filed with the regional offices of the Board alleging secondary 
boycotts. If after preliminary investigation of such charge the oflicer or re- 
gional attorney to whom the matter may be referred has reasonable cause to 
believe that a secondary boycott exists, he must apply to the appropriate Federal 
district court for a preliminary restraining order pending final adjudication of 
the merits of the charge. 

These injunctions are more accurately described as discretionary because the 
General Counsel can apply for an injunction only if there is reasonable cause 
to believe that a violation exists, and the courts, the traditional guardian of civil 
rights, decide whether an injunction shall be issued. 

Congress set up this procedure because of the danger of immediate and irrepa- 
rable damage to an innocent third party in a secondary boyeott situation. 

When all the shouting and arm waving is done, there is only one relevant 
question in regard to the mandatory injunction procedure. Has the procedure 
been abused to the detriment of unions or anyone else? The record shows no 
such abuse. 

From the passage of the act in 1947 through the end of December 1953, approxi- 
mately 1,438 charges were filed involving the secondary boycott section of the 
act. During the same period, 162 petitions for injunctions were filed. Of these, 
65 temporary injunctions were issued, 21 injunctions were denied, 2 are pending, 
and 74 were withdrawn generally because unions ceased boycott activity after 
petitions for injunctions were filed. This record hardly indicates abuse of 
authority. 

So much for the infringement by the secondary boycott section of the act on 
the rights of individuals and organizations. Let us turn now to the more impor- 
tant question relating to the effectiveness of the secondary boycott prohibition. 

As interpreted by the NLRB and the courts, the prohibition has been lacking 
in many important respects. The secondary boycott evil has not been eradicated. 
The failure is due in part to Board and supporting court interpretations and in 
part to inadvertent omissions in the original statutory language. 

An unsympathetic majority of the NLRB has often shown in interpreting this 
section of the act much clearer solicitude for the traditional practices of unions 
than it has for the clear expression Congress intended to do away with secondary 
boycotts. In originally drafting the boycott language, Congress could not have 
seen all the possibilities that might arise. 

Unions have been quick to seize on the loopholes. As a result, in large areas 
of our economy, secondary boycotts may be carried on by well-advised unions 
without fear of sanctions. 

I shall refer briefly below to those loopholes which seem to me to require 
plugging if the intent of Congress and the will of the people are to be carried out. 


1. Secondary boycotts by contract 


The Board in the Conway case (87 N. L. R. B. 130) and in subsequent decisions 
such as Pitisburgh Plate Glass (105 N. L. R. B. 120) has developed the theory 
that a union may engage in otherwise unlawful activity if such activity is per- 
mitted by a clause in its collective-bargaining contract with the secondary em- 
ployer. In a more recent case involving the McAllister Transfer Co. (17—CC-18, 
a trial examiner for the Board found no secondary boycott on the following 
facts: Failing in its efforts to interest McAllister’s drivers in union membership, 
the teamsters union demanded recognition and the signing of a contract by com- 
pany officials. The company’s refusal was met by a union campaign which in- 
volved the refusal by union members working for connecting companies to handle 
McAllister freight. The inducement of this refusal to handle by the employees 
of secondary employers was clearly the type of activity proscribed by the Taft- 
Hartley Act, but the trial examiner found otherwise on the basis of hot cargo 
clauses existing in the contracts between the union and the secondary employers. 
This case is now being considered by the Board itself. 

This is an amazing doctrine. If anything is clear in the legislative history 
of the Taft-Hartley Act, it is the congressional intent to outlaw secondary boy- 
cotts. This was a matter of pressing public policy. Now we have the doctrine 
that private parties can enter into a contract which nullifies public policy clearly 
announced by the Congress of the United States. 

I know of no precedent for such decisions in labor law or any other field of law. 

Congress must take the lead in stamping out such an interpretation once and 
for all. 
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To hold that the prohibition of the Taft-Hartley Act does not apply to secondary 
boycotts covered by private contract is to ignore the fact that unlawful union 
pressure has merely been moved forward to the point of contract negotiations 
rather than applied when the actual dispute arises. 

How inconsistent can we be? We outlaw secondary boycotts, yet some people 
would permit them by private contract. 


2. Latension of the primary situs theory to permit the inducement of employees 


of secondary employers in a wide variety of situations 


The primary situs theory was developed by the Board to get around the prob- 
lem created by the fact that a strict reading of the statutory language could 
prevent primary picketing which generally accompanies most strikes. The 
Board rightly felt that Congress did not intend to outlaw all primary picketing. 
From this base, however, the Board took off in all directions. Here are inter- 
pretations that are entirely unwarranted in view of the legislative history of 
the act and which should, in my opinion, be corrected. 

(a) Picketing or other inducement at the site of the primary strike should 
not be permitted where, on all the facts of the case, the objective of the picketing 
and the inducement is quite clearly the solicitation of the employees of a second- 
ary employer to refuse to perform work. 

In the Ryan Construction Company case (85 N. L. R. B. 417), a majority of 
the Board permitted the picketing of an entrance to a construction job which 
was being performed on property adjacent to the company’s factory. The 
picketing, on all the facts, was quite clearly to induce the employees of secondary 
employers to refuse to go to work. This picketing was permitted on the theory 
that it was being conducted at the primary situs. Employees of the primary 
employer did not use the entrance used by the construction employees. 

(b) All solicitations away from the primary situs where directed toward the 
employees of secondary employers should be declared unlawful as, in my view, 
Congress intended it should be. 

In the Interborough News case (90 N. L. R. B. 2135), union agents were per- 
mitted to go to the premises of secondary employers and there ask the employees 
of such employers to refuse to cross a picket line being conducted some miles 
away. The Board said this was privileged because the objective of the in- 
ducement was to get the employees of secondary employers to refuse to perform 
work at the primary situs. 

(c) Pickets should not be permitted to follow the trucks of a primary employer 
to the premises of a secondary employer where, clearly on the facts of the case, 
the objective is the unlawful inducement of the employees of a secondary 
employer. 

Correction of these interpretations is imperative. Left standing, they will 
permit the use of secondary boycotts in important areas of the American 
economy. 


8. Threats of secondary boycotts addressed to supervisors, other managerial 
employees, or employers 

Such threats have been held by the Board not to be unlawful. They should 
be, because they constitute a very effective form of economic pressure against 
those who suffer the most from secondary boycotts, the small employers. 

In practice, threats to an employer, or a specifying architect or engineer, of 
“trouble”, slowdowns, picketing, strikes, etc., are just as effective to bring about 
a boycott as are the actual union inducements to the employees. This is partic- 
ularly true in the construction industry where a minor dispute can easily delay 
an entire project at tremendous loss. As long as this method of accomplishing 
the boycott is permitted, the prohibition in the act is rendered largely ineffectual. 

I can tell you from my own experiences the effectiveness of this form of coer- 
cion, 

During 1948 and 1949 my company filed nine charges against various locals of 
the International Brotherhood of Electrical Workers, all of which were dismissed 
by regional directors of the National Labor Relations Board because all we could 
prove was a threat against an employer or a managerial employee. In every 
case the boycott against our products was completely effective because the 
electrical contractors (secondary employers) threatened were unwilling to risk 
labor trouble on the construction project involved. 

After these experiences we stopped filing charges in cases of this sort because 
it was obvious that the law afforded us no relief. 





3266 TAFT-HARTLEY ACT REVISIONS 


Boycotts against products of our company applied in this very same manner 
continue today in some cities in this country even though our factory employees 
are represented by another local of the very same international union. 


I 


4. The facts of the Joliet case (202 F 2d 606) are worth considering 

The glaziers union in the Joliet, IIL, area was trying to get the contractors to 
stop using preglazed sash. sy this means it hoped to get more work for its 
members. Instead of calling its members off jobs on which they had already 
started, the union instructed them not to accept work with contractors known 
to use preglazed sash. This is what is known as a product boycott and is clearly 
unlawful if engaged in by employees on the job. It was not unlawful here, 
according to Board and court interpretations, because the refusal to handle was 
by prospective employees rather than by employees already on the job. 

Thus a construction union, which usually controls local labor supply, can 
force a neutral contractor to cease doing business with another by simply refus- 
ing to supply workers, even though it would be prohibited from inducing them to 
stop working if they had once started work. 


5. Secondary boycotts involving those who are technically not employers or 
employees or persons, as those terms are used in the act 

The Taft-Hartley Act contains definitions of these three terms. It was not 
realized at the time of the passage of the act that these definitions, although 
relevant generally for the purposes of the act, created the problems in construing 
the secondary boycott section. Board and court interpretations have permitted 
secondary boycotts by agricultural and railroad workers because of these re- 
stricted technical definitions. It should be made clear that they do not apply 
in the boycott area. 


6. Secondary consumer of customer boycotts 


The act, as construed, does not prevent economic pressure through customer or 
consumer boycotts directed against the secondary employer merely because he 
does business with another employer with whom the union has a dispute. I 
think such economic pressure against neutrals is just as repugnant as a strike 
against the neutral. It should be made unlawful. 

Last year R. H. Macy & Co. was boycotted because the company would not 
agree to stop selling an item of household goods. 

A union agent called the store’s labor relations department and asked if Macy’s 
would stop selling the merchandise in question, because the union had a dispute 
with the employer who made the item. 

Macy’s refused, pointing out that it could not inject itself into the labor 
relations problems of all of its 15,000 suppliers without being in trouble all the 
time. Immediately, the union threw a picket line in front of customer entrances. 

The dispute was settled eventually, and the picket line withdrawn before Macy 
had to take legal action. 

The odd thing about the whole case was that it developed that the union did 
not have a dispute with the immediate supplier of the household goods, but with 
a subcontractor. 

If secondary boycotts are indefensible, the six loopholes we have described 
which permit these activities should be closed up by Congress. 

Thank you. 


Mr. Streeter. I was very glad to read the President’s general state- 
ments in his labor message. First, may I say that we are concerned 
in NEMA with the secondary boycott question alone, and I should 
like to limit my testimony this morning to that one phase of the revi- 
sion of Taft-Hartley. 

May I say I was very pleased to read in the President’s message to 
Congress of January 11, the statement which said that the prohibitions 
in the Taft-Hartley Act against secondary boycotts are designed to 
protect innocent third parties from being injured in labor disputes 
that are not their concern. The true secondary boycott is indefensible, 
and must not be permitted. 

I think that his general statement supports the President’s well- 
known stand that legislation in this field should be fair to all. 
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I think that most Americans agree that secondary boycotts are 
indefensible, and agree with the late Senator Taft’s quotation which 
says that: 

I just cannot see any argument for supporting secondary boycotts. I think 
that is an absolute denial of the entire theory of free collective bargaining and 
free business in the United States. 

I fee] the same way about it. 

I wonder why so many Americans seem to have this feeling about 
secondary boycotts. I think it is because secondary boycotts involve 
an intentional infliction of economic injury on neutral third parties. 

It is for the same reason that most Americans are against the bully 
who beats up the little kids in the schoolyard. Most Americans, too, 
are against the unseen knee or the fist in the face on the football field. 

I reiterate, the secondary boycott is an intentional infliction of an 
unfair economic injury against people who cannot protect themselves. 

The problem of the secondary boycott was the most frequently men- 
tioned subject in the congressional hearings before this committee, 
and the House Committee on Education and Labor last year. It was 
mentioned by 40 percent of the witnesses, and those who filed state- 
ments with those committees. 

Ninety percent of those witnesses who mentioned secondary boycotts 
favored strengthening and preserving the boycott law. 

Now, I think there are two questions to which we need answers. One 
is: Has the language of the Taft-Hartley Act been adequate to carry 
out the clear congressional intent of eliminating secondary boycotts? 
And secondly: Has the language of the secondary boycott provision 
unjustly interfered with legitimate union activity ? 

I think both questions are important. I think the first is of para- 
mount importance because it relates to national policy as expressed in 
1947 in the act, that is, Congress called for eradication of secondary 
boycotts. I think the second question is important, too. I think it is 
important to me as an employer and important to me as a citizen. 
And it is important to me because I believe wholeheartedly in free col- 
lective bargaining and in the rights of workers to organize. 

The President’s labor message contained three specific proposals 
with respect to secondary boycotts. They related to struck work, 
picketing on construction jobs, and the elimination of the mandatory 
injunction. 

All three of these proposals have the effect of loosening up the sec- 
ondary boycott provisions, and presumably, therefore, relate to the 
second question. In other words, has the language of the secondary 
boycott provision unjustly interfered with legitimate union activity ? 
The answer is an emphatic “No.” 

The first proposal in the message relates to the problem of struck 
work. The refusal to work on struck work is clearly a form of sec- 
ondary boycott. It interferes with the right of an employer to do 
business with other employers as he sees fit. If a union has a legiti- 
mate labor dispute, let it picket lawfully the premises of the primary 
employer. It is unfair to extend the dispute to the premises of an- 
oher employer whose employees have no direct concern with the con- 
troversy. 

Let me say that if you permit economic pressure against third par- 
ties, who are not involved in a dispute, you encourage the early break- 
down of collective bargaining between the parties. 
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May I say again to use an example, a hypothetical one, but one 
in my own experience: We buy a large number of castings, metal 
castings, aluminum and iron mostly, from 4 or 5 foundries. One 
of them is our principal supplier of aluminum castings. Let us 
say that the aluminum foundry that we buy castings from is on 
strike, and it is a legal strike, and it is ratified by the union involved. 
We then begin buying substitute castings made, let us say, of iron 
from one of our other foundries. 

Under the President’s recommendations, and I believe the provi- 
sions of S. 2650, there would be serious question, and it would take 
some time to decide whether the picketing of that secondary foundry 
by the union of the primary employer was not a legal and protected 
activity. It would bring considerable pressure from us, the customer, 
back on to the first or primary employer. 

I believe that it would be a mistake to provide that kind of 
protection. 

The second Presidential proposal deals with the picketing of sec- 
ondary employers at the site of a construction job. Back in 1947 
and again in 1949 and again in 1951 and again last year, in the 
hearings before this committee and the committee on labor in the 
House, the bulk of the testimony, or, let me say at least a very large 
amount of testimony on the secondary-boycott question, involved the 
construction industry. The construction trades and the unions in 
the construction industry have been most frequently involved. And 
it has been the industry where the worst abuses in this field have taken 
place, 

I venture to say that half of that testimony in 1947 which led to 
the original provision against secondary boycotts in the act involved 
the construction trades. 

I think it would be a great mistake to relax, and to have it a clear 
intention of this Congress, to relax the provisions that prohibit the 
secondary boycott, particularly with respect to that one industry, 
where the abuse has been so great. 

The third Presidential proposal eliminates the mandatory injunc- 
tion and makes the application for injunctions a discretionary one. 
I think there has been a lot of confusion on this subject, and in my 
experience, and I have had experience with it, these injunctions are 
more nearly described as discretionary than mandatory. 

The General Counsel must apply for an injunction, but only after 
there is reasonable cause to believe that a violation exists. In other 
words, the General Counsel or his office or his agents must use 
discretion in being satisfied that there is a reasonable cause to believe 
that the violation exists in the first place. 

The application is then made to the Federal court, and the court 
decides whether it issues the injunction or not. 

Congress set up the mandatory-injunction procedure because of 
the danger of immediate and irreparable damage to an innocent 
third party in a secondary-boycott situation. 

Remember, for example, in the construction industry you are mostly 
talking about small employers. The subcontractors on a construc- 
tion project usually employ relatively few people, and they cannot 
suifer extended strikes. They would simply be out of business. 

I think the important question is, Has the mandatory-injunction 
procedure, as now carried as in the past, been abused since 1947? 
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| believe you know the statistics, but I will repeat them. Through 
December of last year there were Sceanadiinetele? 1,430 charges filed 
under secondary-boycott sections of the act. During the same period 
62 petitions for injunctions, or just over 10 percent of the charges, 
were filed by NLRB with the courts. Of these, 65 temporary injunc- 
tions were issued and 21 injunctions were denied; 2 are pending; 
and 74 were withdrawn, generally because the union stopped the 
boycott activity that was the cause of the petition for injunction. 

That is another good reason why the mandatory-injunction pro- 
cedure should stay in there. I think that “74” figure is very inter- 
esting. Under the threat of an injunction, and ‘when the petition 
for the injunction has been filed, then you get to a settlement. I have 
had some experience with that, too. 

[ think I would like to go back to my first question: Have the 
provisions of the act with respect to secondary boycotts actually 
eradicated secondary boycotts? 

I think, as interpreted by the NLRB and by the courts, and after 
all this is » relatively new law, there are some deficiencies in it. 
i agree with the majority of the witnesses that testified here last year, 
that the unions have discovered some loopholes in the law, and true 
secondary boycotts have been permitted to exist. 

I should like to point out to you six loopholes, and I shall try to do 
it quite quickly. I think all of these loopholes should be plugged. 

One is the protection that a contract clause can give to a secondary 
boycott. The cases are: The Conway case, Pittsburgh Plate Glass 
case, and the McAllister case as it now stands on appeal before the 
National Labor Relations Board. The law says, and the General 
Counsel has said, that an activity which would otherwise be illegal, is 
protected by a contract clause between the secondary employer and 
the union of his employees, if it simply says a secondary boycotting 
shall be recognized. That is exactly what went on in these cases, and 
in many others. 

I think it is an amazing doctrine, really, that an agreement between 
two parties in a union contract can set aside a clearly stated intention 
of Congress, and provide protection for otherwise illegal activity. 

A second loophole has to do with the extension of the primary situs 
theory to permit the inducement of employees of secondary employers 
in a wide variety of situations. The Board has carefully avoided the 
outlawing under the secondary boycott provisions of purely primary 
picketing. However, it went far afield in later determinations. 

‘icketing should be considered secondary boycotting, and should be 
comida illegal when it takes place away from the primary situs of 
the dispute. 

The cases that are examples of this situation, and there are many 
others, but I refer you to the Ryan Construction Co. case, the Inter- 
borough News case, and the Schultz case. In the Schultz case, the situs 
of the primary dispute was considered to be the very cabs of the 
trucks as they were driven about the streets of New York Cc ity. 

The third loophole that I think is very important and must be 
plugged, is a prohibition against threats of secondary boycotts ad- 
dressed to employers, as opposed to coercion or threats to employees in 
the course of their employment. This is a very important loophole. 
Actually in my own company, during 1948 and 1949, we filed 9 differ- 
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ent charges in 4 different cities of this country, complaining of sec- 
ondary boycott activity. 

In every case, all that we could prove was inducement or threat by a 
union agent upon the employer, in every case an electrical contractor. 

Now, the effect of the threat was exactly the same as though the 
inducement had been on the employees. In other words, the business 
agent needed merely say to the electrical contractor: “If you use 
Benjamin lighting equipment on this particular project, you are going 
to have trouble on the job.” He may have gone so far as to say: “My 
men won’t hang it.” Or he will say: “There will be a picket line 
around this project.” 

The effect is exactly the same as the kind of a secondary boycott 
that is narrowly described in the act, but it is a legal and protected 
activity. 

Boycotts against products that we manufacture are applied in this 
very same manner today in certain cities in this country, even though 
cur employees are represented by the very same union that. is doing 
the boycotting. 

A fourth loophole that needs to be plugged can be described as the 
concerted refusal to accept employment. I refer you to the Hacker 
case, or the Joliet Glazers case, where the Board has said that the 
inducement of employees to refuse to accept employment with an 
employer who is considered to be unfair because he is using nonlabeled, 
or, in this case, preglazed sash, is not a secondary boycott because the 
inducement does not occur in the course of their employment. 

Again, in industries like the construction industry and the con- 
struction trades, where the unions have virtually a complete monopo- 
listic control of all of the labor and all of the skilled labor, this 
becomes a very effective form of secondary boycott. The results are 
exactly as damaging as the prohibited, and narrowly prohibited kind. 
And that loophole should be plugged. 

The fifth loophole that requires plugging are secondary boycotts 
involving those who are not technically employers or employees, and 
particularly employees, as defined in the act. I think of agricultural 
and railroad workers who are not called employees under the act, 
but who can be used and are used and have been used as very useful 
tools in the implementation of the secondary boycott. 

The sixth loophole that should be plugged in the act are secondary 
consumers, or customer boy cotts. I refer you to the R. H. Macy situa- 
tion last year, where a union approached Macy’s and asked them to 
stop handling a particular eae because the union was having 
dificulty with that employer. It was a primary dispute somewhere 
else. The union put a picket line around the place and, of course, 
it had a serious effect upon the business and the customer relations at 
places in New York. 

If secondary boycotts are indefensible, these six loopholes that we 
have described which permit these activities should be closed. Fur- 
thermore, the recommendations for relaxation of the boycott prohibi- 
tions in struck work and on construction situs, and the relaxation of 
the injunction poorets.4 in secondary boycott cases should not be 
included in the law. 

I have also, Mr. Chairman, a case history report which is about 6 
pages long that summarizes many individual cases like the ones I 





TAFT-HARTLEY ACT REVISIONS 3271 


have described here, and I would like to have it handed to the com- 
mittee and have it filed with my testimony. 

Senator Griswotp. It will be included in the record. 

(The document is as follows :) 


SEcoNDARY Boycorr Case Histortes SuspMITTrep ny Hoyt P. STee_e, EXECUTIVE 
Vice PRESIDENT, BENJAMIN ELECTRIC MANUFACTURING Co. 


Since the passage of the Taft-Hartley Act in 1947, a lot of secondary boycott 
cases—some involving National Labor Relations Board and court proceedings 
and some not—have been brought to my attention. I thought it might be worth 
while to make available to you a sample of 20 such cases. These cases illustrate 
the fact that unions apply secondary boycott pressure to every division of com- 
merce—manufacturing, transportation, retailing, wholesaling, communications, 
construction, and mining 

The case histories also show that the boycott pressure unions put on disin- 
terested third parties is severe, costly, and dangerous to the economy. 

As you read these case histories, keep this thought in mind: Other peoples’ 
troubles could be yours. 


MANUFACTURING 


Electrical manufacturer-—In Mansfield, Ohio, this company today is being 
boycotted by a teamsters local and railroad workers. 

Company trucks have been followed by picketers. Suppliers refuse to make 
deliveries ; dockhands refuse to load and unload trucks. 

Railroad employees refuse to move cars in and out of the plant because of 
the picket line. The secondary boycotts resulted from an economic strike by 
the CIO, International Union of Electrical Workers. 

Electrical manufacturer.—In 1952, a Milwaukee company was caught in the 
web of a citywide organizational drive by teamster unions and involved in 
boycotts. 

Teamster members tried to stop this company’s trucks from using the high- 
way, and prevent them from picking up and delivering freight, although the 
company had no dispute with the union. 

A few years before, the company’s principal supplier of steel castings was 
struck, and the company’s employees refused to unload or handle castings made 
by that foundry. The employees even tried to prevent castings from being 
machined that had been made before the strike started. 

Sterling Die Casting Co., Brooklyn.—C1IO Mine, Mill, and Smelter Workers 
Union conducted a successful boycott against Sterling in 1948. Threat of a 
National Labor Relations Board injunction compelled the union to cease its 
activities and sign an N. L. R. B. agreement to stop the boycott. 

Boycott action: Mine, mill, and smelter workers union members employed 
by the Seandia Machine and Die Corp., Brooklyn, and the Simplex Tool and 
Die Corp., Long Island, refused to work on dies ordered by Sterling from these 
companies. 

Before the boycott ended, the company suffered much loss and inconvenience. 

Virtue Bros. Mfg. Co., Los Angeles.—It is a short trip from the company’s 
plant to dockside in Los Angeles harbor. Yet, Virtue Bros., makers of chrome 
furniture, ran almost the whole gamut of secondary boycotts in 1953, as a result 
of a strike by AFL Furniture Workers Union and Teamsters Local 196. 

By picketing furniture shipments, the unions caused curtailment of use, sales, 
handling, and transportation. 

Facing the possibility of an injunction, the unions signed an N. L. R. B. agree- 
ment to cut off their pressure. 

Woodworking Co.—Approximately $50,000 a year for the past 4 years is the 
continuing secondary boycott damage-toll levied by the AFL Carpenters Union 
on this New York company. 

Union pressure causes a demand by customers for a union label on woodwork. 
Customers refuse to buy because of threats of boycotts. Company employees’ 
refusal to join the union started the boycotts. 


TRANSPORTATION 


UcAllister Tranfer Co., York, Nebr.—Failing in its efforts to interest Mc- 
Allister’s drivers in union membership, the teamsters union demanded recog- 
nition last spring from the company without an N. L. R. B. election. 
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The company refused, and requested and secured an N, L. R. B. representa 
tion election. The union lost the election. Prior to losing, the union disclaimed 
majority representation status, in an attempt to avoid the issue. 

Then the teamsters began a boycott of the company and its customers, using 
the excuse of hot cargo clauses in collective bargaining agreements as justifica- 
tion of its pressure on secondary employers. 

The company filed an NLRB unfair labor practice complaint, charging the 
teamsters with boycott activity against its customers. 

The trial examiner agreed with the union, basing his decision on prior NLRB 
ruling that such clauses in agreements legalized prohibited boycott activities. 

The full Board must soon decide whether a reexamination of this problem will 
lead to the same solution again, or to a new policy which will make such second- 
ary boycotts illegal. 

Southern Express Co., San Antonio.—Teamster union drivers of this company 
went on strike last year because they claimed that trailers had been loaded by 
nonunion workmen. The nonunion workmen were employed by various ship- 
pers. This action tied up the company’s equipment and caused financial loss to 
shippers. 


RETAIL 


Villa-Pontiac Inc., Buffalo—Joe Villa says he wants everybody to know that 
his Pontiae dealership was under boycott by AFL teamsters for about 2 months 
last fall. 

The trouble arose when Salesmens Union, Teamsters Local 375, threw a picket 
line in front of the showroom to compe! Villa’s automobile salesmen to join. 

As soon as this happened-—no cars. The driveaway teamsters wouldn't 
deliver them. 

Villa finally got relief when a State court issued an injunction against pickets 
carrying signs saying there was a dispute, since the company had no objection 
to organization. 

States Motor Co., Bristol, Va.—A mechanics union strike of 18 months, begin- 
ning in June 1951, resulted in serious secondary boycotts to this Ford dealer. 

Teamster drivers would not deliver cars and the company was compelled to 
transport 25 vehicles a month from assembly plants in Louisville, Ky., and 
Dearborn. 

The company suffered severe damage because of this boycott and other refusals 
by suppliers to do business with them. 

Department stores.—During the past Christmas season, a large Los Angeles 
department store lost a good deal of business because it was picketed by AFL 
teamsters. 

The store had no dispute with the union but it wanted the store to stop selling 
a nationally advertised brand of lipstick. 

However, there was a dispute between the lipstick manufacturer and the 
teamsters. 

Franklin Simon, New York.—Several years ago, the manufacturer of Kay 
Dunhill dresses had a dispute with the garment workers union, which spread to 
large New York department stores. 

Franklin Simon sold Kay Dunhill dresses, and refused a union request to stop 
selling them. 

Soon hundreds of pickets invaded the store, and 30 of them pulled out banners 
and began chanting in the dress department. 

As a result of the panic that ensued, Franklin Simon suffered considerable 
loss. 

Gordy Tire Co., Atlanta.—DBecause the Gordy Tire Co. refused to recognize 
the teamsters local without an NLRB election, it has been boycotted in the last 
few months. Deliveries from suppliers have been halted by the picket lines. 
Company trucks have been refused admittance to unionized plants. The com- 
pany, up to very recently, had not sought legal relief. 

The Bennett Lumber Co., Medina, Ohio.—Right now, this retail dealer, who also 
operates a mill, is under drastic boycott pressure by the AFL Carpenters Union, 
and by the teamsters. 

The unions want the employer to recognize them without an NLRB election. 

The men have voted against joining the unions. 

So far as the employer knows, the unions never have asked the employees to 
become members. 

The unions just insist on a union label on millwork, and boycott the company 
quite successfully. 
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Most contractors in the area are afraid to buy Bennett products because they 
fear the unions can make good their threats to pull carpenters off of any job 

Monarch Lumber Co., Great Falls, Mont.—The company is unable to sell pre- 
fabricated millwork made by the Anderson Co., Bayport, Minn., to anyone in the 
Butte, or the Kalispell-Columbia Falls areas. 

The boycott is in full swing because of an unsuccessful organizational drive 
py AFL carpenters at the Anderson plant. 

This is an example of how a boycott can hurdle State boundaries. 


WHOLESALE 


General wholesale—a multiunion boycott that cost about $25,000, was laid 
down in 1952-53 against this West Virginia wholesale merchant. 

Cause of the trouble: He would not grant wage raises that had been denied 
by the Wage Stabilization Board. Granting the raises would have been unlawful. 

The following unions participated in the year-long boycott trouble: 

United Mine Workers, AFL Electricians’ Union, numerous AFL railroad unions, 
and several others. 

The unions prevented: (1) Train crews from delivering cars to the company’s 
siding; (2) electricians, carpenters, and other maintenance men from doing any 
work for the company; (3) motor freight carriers from delivering or calling for 
merchandise. 

The unions also persuaded customers not to do business with the merchant, 

A State injunction finally halted the union trouble. 

Grocery wholesaler.—A secondary customer boycott plus roving picket tactics 
caused a serious money loss for this Arkansas concern in 150-51. The firm had 
no dispute with the teamsters union which was trying to organize its employees, 
and could ill afford losses. 


CONSTRUCTION 


The Spink Case—Joseph Spink, a California civil engineering contractor, was 
boycotted by the AFL Operating Engineers for the best part of May 1951, because 
his employees refused to join the union. 

Union representatives threatened owners of subdivisions: “Unless you remove 
Spink from the job, no building trades workers will work for you.” 

The case was settled after another union won an NLRB election and a settle- 
ment agreement was signed by the boycotting union. 

The Noteware Case.—Harold Noteware, who has his own surveying concern 
at Rio Vista, Calif., was boycotted last spring by Operating Engineers Local 
No. 3. 

The union demanded recognition despite the fact that another union had been 
certified by NLRB. Local No. 3 threatened contractors that no building trades 
workers would work so long as Noteware was doing the surveying. 

The threat of an injunction was successful in stopping the boycott. 


COMMUNICATIONS 


The Pittsburgh Press, PittsburghOne of the leading newspaper of Pitts- 
burgh, the Pittsburgh Press, couldn’t be published or distributed on May 2, 1950. 

The reason: Pickets thrown around the Press’ building prevented union 
employees from going to work. 

The Pittsburgh Press had no labor dispute. The dispute was between the 
United Press, which had offices in the same building, and the Communication 
Telegraphers Union, AFL. The union had struck UP nationally. 

Pittsburgh Press resumed publication after pickets were withdrawn at its 
request on May 3, but pickets appeared again on May 17, although UP had 
moved permanently from its quarters in the Press building. 

Employees honored the picket line this time, but the Press was able to publish. 
The Press succeeded, by May 19, in getting NLRB to ask for an injunction. 
However, the strike was settled before the injunction could be issued and the 
boyeott ended. 


MINING 


Laurel Branch Coal Co., Clintwood, Va.—The company leased coal property 
from the Clinchfield Coal Corp. Its employees didn’t want to belong to UMW. 

To force them to join, along with miners in 48 additional leased mines, DMW 
called strikes in 1949 in the mines of the Clinchfield Coal Corp., the lessor. The 
strikes lasted until April 1950, 
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The company filed suit in the Federal Court for the Western District of Vir- 
ginia against UMW and UMW District 28. As the result, a verdict of $225,000 
was granted. The union has appealed. 


Senator GriswoLp. Are there any questions? 

Senator Gotpwater. Mr. Steele, these loopholes are of great interest 
tome. And the statement you made on page 10 indicates that there 
might be some direction in which we could look to find encouragement 
of these loopholes. 

You say: 


The Board rightly felt that Congress did not intend to outlaw all primary 
picketing. From this base, however, the Board took off in all directions. Here 
are interpretations that are entirely unwarranted in view of the legislative his- 
tory of the Act and which should, in my opinion, be corrected. 

We have had quite a bit of discussion pro and con recently in this 
room about accusations that the Board did not always interpret the 
act the way it was written and that the Board might in the past years 
have been considered as inerpreting the act in favor of unions, and 
away from the intent of the law. 'This statement that you have made 
here indicates to me that in this case the Board has not interpreted 
the law as it has been written. 

I wonder if you would consider the attitude of the Board as encour- 
aging these loopholes in the law in this and other portions. 

Mr. Sreete. Well, may I say, Senator Goldwater, that criticism of 
the Board that I have made here, and in other places, has largely to 
do with the past interpretations of the Board. I think that the Board 
as now constituted is too recently in operation for me at least to 
make a final judgment. 

I will say that I am very much encouraged by some recent decisions 
of the Board. In my view and following considerable discussion with 
a lot of lawyers on the subject, I believe that the law is beginning to 
be interpreted more nearly as it was originally intended by Congress. 

Senator Gotopwatrer. It was my own personal opinion, and I do 
not know what the others felt, after the hearings last year and studying 
the testimony would prove that feeling to be correct, that the criticism 
of the Taft-Hartley law could be boiled down to the failure of the 
Board to interpret the Taft-Hartley Act the way it was written by 
Congress. 

Do you think that I am right in assuming that that is correct? 

Mr. Sreete. I think that you are partly “right, Senator Goldwater, 
but not entirely. I believe that some of these loopholes that I have 
listed here are strictly in that category. I think that this roving situs, 
the extension of the primary situs, is “definitely in that es ategory. 

I think, however, in view of the past interpretations that it is essen- 
tial that Congress take some definite action so that the loophole is 
definitely closed. 

Now, if you will take another loophole that I have mentioned, or 
in fact two others, this kind of boycott which is manifested only in 
the form of a threat against an employer, lawyers tell me it was not 
intended to be a kind of boycott under the law. In other words, I 
know that a provision banning threats against an employer was a part 
of the House bill prior to the congressional conference. It was taken 
out. The thought was that it was unnecessary, but I think that is a 
loophole that definitely needs to be plugged by new legislation. 
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I think this little gimmick of saying that the refusal to accept em- 
ployment or, let us say, the inducement of employees to refuse to 
iccept employment is something that is outside of the act. It is not 
a question of nice interpret ation. The law clearly says today, “In- 
ducement of employees in the course of their employment.” 

Of course, in the construction trades, the union has a complete hold 
on virtually every skilled mechanic in every single trade, certainly 
in every metropolitan area of the United States. So it is just as easy 
to induce them before they take a job with the contractor as it is to 
induce them after they are on the job. 

But the law says, “In the course of their employment,” so I think 
that is not a case of misinterpretation. But it is a loophole that needs 
to be plugged. 

Senator Gotpwater. Thank you. 

Senator Murray. I have no questions. 

Senator Cooper. I have no questions. 

Senator Neexy. I have no questions. 

Senator GriswoLtp. Senator Upton. 

Senator Urron. I have no questions. 

Senator Krennepy. I have a question. In these cases which you 
have named, if the Board had found the other way, some of these cases 
would never have been carried to the Board. In the Macy case, no 
decision was ever reached; and in the case of the examiner, you said 
he had not reached a decision on that case ¢ 

Mr. Srrece. In the McAllister case. In that case it is in this status: 
It is before the Board on appeal. However, following the doctrine 
announced in the Conway and Pittsburgh cases, the protection pro- 
vided by a contract clause, it would follow that in the McAllister case 
it would be an unfair labor practice. We do not know what the 
Board’s final answer will be, but the trial examiner recommended that 
no complaint be issued. 

Senator Kennepy. I would think in the Macy case, without know- 
ing all of the details, that perhaps the Board would have found it to 
be a prohibited practice, particularly if it were a subcontractor in that 
case. It is difficult to suggest that it should be tightened up in that 
case because it never came to the Board and no one knows what the 
decision of the Board would be. 

Mr. Streeter. As I say in my answer to Senator Goldwater, I believe 
that in this question of protection by contract clause, in my opinion 
that is strictly misinterpretation of the law. 

It is an amazing thing, I think, where you say that a contract be- 
tween a union and an employer can set aside national policy as ex- 
pressed in Federal legislation in the Taft-Hartley Act. That is exactly 
what the Board did in those two cases. Whether they will do it in the 
McAllister case, I think is beside the point. 

What I am saying is that that has bein a loophole in the past, and I 
think it is a loophole that ought to be plugged. We should recognize 
that you cannot get protection by a mutually agreed upon contract 
clause between an employer and a union. 

Senator Kennepy. In the Ryan case on page 11, as I understand it, 
the Board held that this was a primary site. It is a matter of fact, as 
a factual matter, and therefore a secondary boycott was not involved ? 
That is on page 11 of your statement. 





3276 TAFT-HARTLEY ACT REVISIONS 


Mr. Sree. Yes, except, Senator Kennedy, that the effect of the 
picketing injured an innocent third party, or a neutral third party; 
therefore, the effect was a secondary boycott. 

Senator Kennepy. But, if the Board held the other way, then they 
would have prevented the employees from carrying out a legitimate 
activity; is that not correct ? 

Mr. Steere. I do not believe so, Senator Kennedy. I think the 
geography of the situation was such that the primary premises could 
readily have been picketed, to apply the economic pressure upon the 
primary employer. It was obviously more effective to picket the 
premises or the entrance of the secondary employer because of the 
effect upon the primary employer. The pressure that would be 
applied against him to settle is there. That is always why a secondary 
boycott is used anyway. 

Senator Kennepy. My understanding was this Board found as a 
factual matter that the site that they picketed was a primary one; 
that, therefore, it was not secondary. And, therefore, they held that 
the boycott was legitimate. That, of course, is a matter of dispute 
on fact; is it not? 

Mr. Sreere. That is right. 

Senator Kennepy. So I am just wondering how you can tighten 
up the law if it is a question of fact. You disagree with the conclu- 
sion of the Board, but if the Board, regardless of which way it is 
weighted, finds that as a fact it is affecting the primary employer, it 
would be difficult to tighten it up? 

Mr. Sreetr. I think there will always be borderline cases, particu- 
larly in this primary situs situation. However, I think a loophole has 
been disclosed. Or, take the Schultz case, there is not any question 
about that, it does not seem to me. 

Senator Kennepy. Is it not a fact that in the Schultz case the em- 
ployer moved to New Jersey ? 

Mr. Sreeve. That is right. 

Senator Kennepy. From New York? 

Mr. Sreete. Yes, sir. 

Senator Kennepy. And discharged his employees, and moved to 
New Jersey ¢ 

Mr. Streetz. That is right. 

Senator Kennepy. And then when his trucks came back to New 
York, they were picketed; therefore, the Board held that it was still 
a primary employer; is that not correct ? 

Mr. Sreete. The Board held that the picketing was legal because 
the primary situs was the very truck that was on the streets in New 
York. 

Senator Krennepy. Yes. They held that because Mr. Schultz had 
moved from New York to New Jersey. 

Mr. Streetz. Well, I know, but certainly whether Mr. Schultz had 
what you might define as a runaway plant or not; I do not know 
whether it was, so far as its union relations were concerned. The man 
certainly should not be prevented from moving from New York to 
New Jersey and continuing to do business in interstate commerce if 
he wants to do it. 

Senator Kennepy. No. But I knew you would have to consider that 
‘ase. I suppose at the top of page 12, you are referring to the Schultz 
case? 





the 
rty; 


hey 
nate 


the 
yuld 
the 
the 
the 
be 
ary 


sa 
ne; 
hat 
ute 


ten 
‘lu- 
is 
, it 
Cll- 
las 


ion 


m- 


TAFT-HARTLEY ACT REVISIONS 3277 


Mr. Streetz. That is right. 

Senator Kennepy. It would seem to me that the Schultz case, and 
argument could be made both ways, but there is a legitimate argument 

that can be made that Mr. Schultz did move away from New York to 
ey »w Jersey at the expense of his employees, and when the truck came 
back that the employees felt that it was still the primary employer 
and primary situs. And, therefore, at least the Board held that the 
employees were not carrying on secondary boycotts. 

I only suggest that because I agree with you that secondary boycotts 
along with ‘several other provisions of the act, I am in favor of. But 
I want to be sure that it is administered fairly; ; I want to be sure that 
another employer does not carry on and assist the primary employer 
and yet the hands of the second employees are tied due to the boycott 
prov isions. 

We want to make sure that these secondary boycotts are prohibited, 
but we do not want te permit other actions which are not secondary 
boycotts being called secondary boycotts. This is why it seems to me 
that, in all of these cases, and I think I am glad you went into them 
in detail, because this is very difficult, it is really a question of fact 
with the Board as to what is the primary site. Perhaps different mem- 
bers of the Board will find differently depending upon their back- 
ground, 

It is pretty much a question of fact. Therefore, it would be a prob- 
lem for us when writing the law. And it seems to me that it would 
be a question of administration of the law. 

Mr. Steere. I think the Schultz case is perfectly clear. The fact 
that the picketing was done in New York City by the union of his 
former employees may be the reason for the pic keting. But, certainly, 

‘chultz was not obligated to employ any particular teamsters, nor 

should he have been prevented from moving to New Jersey. Nor, if 
his moved to New Jersey, should he be subject to what seems to be 

clearly an unfair, illegal secondary boycott. 

Senator Kennepy. “By his former employees? 

Mr. Streeter. They were his former employees. Undoubtedly, the 
circumstances could be paralleled all over the country. I should not 
believe, for example, if I were an electrical contractor in Chicago, and 
[ decided I wanted to move to Milwaukee just 70 miles away, that I 
should be picketed by the union of my former employees when my 
trucks deliver in Chicago, or some intermediate point. 

It does not seem to me that that should be so. It is a beautiful defi- 
nition of a secondary boycott. It is the application of pressure upon 
neutral third parties if pickets follow trucks to other employers’ load- 
ing doe ks. 

Senator Kennepy. In the Schultz case it would depend upon your 
interpretation of whether Mr. Schultz was a runaway from New 
York to New Jersey and his employees did have some rights and they 
exerted those rights when his truck came back. I would not want 
to argue that case in detail with you. I just mentioned it as so diffi- 
cult to write these provisions in the law. It depends upon the inter- 
pretation of the Board in practically every case that you suggested. 

I do not really see how we can change the Taft-Hartley law to deal 
with these cases, because I think we would really depend upon accurate 
administration by the Board. 
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Mr. Sverre. I think, Senator Kennedy, that there are some of these 
loopholes that go far beyond interpretation. Threats against em- 
ployers are one listance ; the refusal to accept employment is another. 
I think Congress should say: “Yes, we have had this law now for 7 
years, and this is what we intended or this is what we intend now 
shall be an illegal activity.” I think it is the only clear way of 
doing it. 

Senator Kennepy. Thank you very much. 

Senator Griswoip. Are there any questions? If not, thank you 
very much. 


STATEMENT OF JOSEPH A. BEIRNE, PRESIDENT OF THE 
COMMUNICATIONS WORKERS OF AMERICA, CIO 


Mr. Beirne. My name is Joseph A. Beirne. I am president of the 
Communications Workers of America, CLO, a labor organization with 
contracts covering in excess of 300,000 communication Y workers across 
the country and in Hawaii and Canada. 

I appreciate the opportunity to appear before this committee to 
present my views on the President’s recommend: ations for revision of 
the Taft-Hartley Act and the bill, S. 2650, which purports to im- 
plement the President’s recommendations. 

However, at the outset, I wish to express my concern about the limi- 
tation of these hearings on such a serious matter to 2 weeks. The ad- 
ministration allowed an entire year to elapse before it submitted 
amendatory recommendations to the Congress. These recommenda- 
tions include a strike-vote proposal which is entirely new. All in- 
terested parties should be given adequate opportunity to express their 
views on this, and other proposals contained in the President’s mes- 

sage. Such haste, in my opinion, is not. consonant with democracy. 

Before I get into the body of my statement, I should like to say that 
[ am in complete accord with the views expressed before this com- 
mittee by CLO President Walter Reuther and ClO General Counsel 
Arthur Goldberg. Let me add, it is my opinion that if all of the 
President’s recommendations, as embodied in S. 2650, were enacted, 
they could not be accepted as a fulfillment of President Eisenhower’s 

campaign pledges to the working men and women of the country. 
By no stretch of reason, can these proposals be looked upon as a step 

toward insuring the fair treatment to labor and management which 
the President promised. These proposals include a few tr ansparent, 
superficial gestures to relieve labor, and a great many provisions 
which, if enacted, would destroy the progress which labor has made 
over the past 20 years. 

The press and radio have given wide publicity to, and several wit- 
nesses have made extensive statements before this committee on the 
proposed strike vote, and you are all undoubtedly aware by now of 
the union-busting nature of this proposal. 

However, I should like to briefly consider this proposal as applied 
to the telephone industry. As you know, the telephone system spans 
the length and breadth of this country. 

Our union follows that system into the 48 States. Assume now that 
a strike was in progress, as contemplated under the provision in S. 
2650, or that a strike was threatened as contemplated by the adminis- 
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tration proposal. To conduct a strike vote in the telephone industry, 
either before or after the strike, would require nationwide machinery. 
It would be tantamount to conducting a general public election. 

But, assume further, and this is not unlikely, that there was a simul- 
taneous general strike in the maritime industry, or the steel industry. 
That contingency would require an army of innumerable Government 
workers, and incalculable public funds, to carry out this proposal. 
It simply could not be done. 

Personally, I cannot believe that the American people, or this Con- 
gress, Will accept this proposal, which certainly is in irreconcilable 
conflict with the economy program of this administration. Preach- 
ing economy while practicing such futile extravagance would be a 
blatant example of talking out of both sides of the mouth at once. 

While I could discuss at length the absurdity of the strike-vote pro- 
posal, I feel that there are other less publicized amendments under 
consideration which are equally dangerous to labor. 

Among these is the proposal concerning the so-called emergency 
power of the States. In connection with a discussion of this whole 
question of Federal-State regulation of labor-management relations, 
let me point out again, that our union follows the telephone system 
throughout the 48 States. Any action by the Congress which would 
subject us to the caprice of 48 different State legislatures would be the 
death knell for our union. I suspect that may seem to be a desired re- 
sult in some circles. 

But, to get to the specific proposal before us, section 14 of the act 
would be amended to provide : 

Nothing in this act shall be construed to nullify the power of a State or Ter- 
ritory to protect the health or safety of the people of such State or Territory dur- 
ing emergencies resulting from labor disputes. 

Now, that “sounds” harmless enough. It would seem that this 
provision could be added to every law which Congress passes, without 
effect, because it is merely a restatement of a basic constitutional prin- 
ciple. 

So far as I can learn, States have always had the power to protect 
the health and safety of their citizens. The Constitution is based upon 
the preservation of that right in the States. 

It has always been my belief that in this connection, it is immaterial 
whether the emergency endangering the health and safety of citizens 
results from a labor dispute, a flood, a fire, or any other cause. The 
State in any case can act under its traditional powers to protect the 
health and safety of its citizens. 

Why, then, do we have this proposal? Is it just a futile gesture? Is 
it meant to be a wholly meaningless addition to the act? 

No, I am advised that judges do not proceed upon the theory that 
Congress inserts meaningless provisions in its enactments. They must 
construe such provisions and attribute to them a meaning. Assuming 
that the proposed provision before us is not meaningless, what is a 
reasonable construction of the intent behind it? There is no defi- 
nition of emergency in this provision. It is reasonable, and no other 
conclusion seems possible, that under this provision, the States would 
be given the authority to determine when a labor dispute constitutes 
an emergency. 
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This would also mean, of course, that any subdivision of a State 
could declare the existence of an emergency. Under this provision, 

iny board or county commissioners, any city mayor or city council 
a uld declare ai Ly F ibor dispute to be ane mergency. 

Let. me tell you that we have already experienced, in the telephone 
industry, aiehethin is on the State level, county level, and city level. 
this provision would not be used to protect the health and safety of 
citizens. It would be used to deprive employees of their right to en- 
gage in collective activities of every kind as they relate to strikes. 

In the telephone industry every strike in every small town exchange 
would be an emergency, notwithstanding the fact that our union has 
always publicly guaranteed to furnish sufficient personnel to handle 
einergency ni 

Incidents ally, he pl none company has consiste ntly refused to accept 
our offer. Thi s dramatizes and elucidates the objectives which the 
proponents of this prov ision wish to attain. They are not concerned 

with the health and safety of the people. The State and Federal Con- 
stitutions were adopted to protect our health and safety. They must, 
therefore, be interested in giving States the power to deprive em- 
paayeee of their Federal right to protect themselves collectively. 
‘This objective is concealed under words and phrases like “emergen- 
cies” and “protecting the health and safety of the people.” 

Asa caahan illustration of this fallacious concept, consider the 
Supreme Court decision in the case of Garner versus the teamsters to 
which the President apparently referred in his message as giving rise 
to the need for this provision. Let me quote from that decision : 

Nor is this a case of mass picketing, threatening of employees, obstructing 
streets and highways, or picketing homes. We have held that the State still may 
exercise its historic powers over such traditionally local matters as public safety 
and order and the use of streets and highways. 

To me that language is perfectly clear, and it absolutely repudiates 
the misleading propaganda that the States cannot now protect the 
health and safety of their citizens in emergencies of any kind. It 
does not require a legal mind to understand that decision. But it does 
erve to point up the real purpose of this proposed amendment, and 
that purpose is to abdicate Federal responsibility to the States. 

In the Garner case only one employer was involved. There was no 
violence. It was a case of peaceful picketing. The employer was an 
interstate trucker, to which Federal law applies. 

The Supreme Court merely said that if this employer had any 
remedy, it was under the Federal law and not under the State law. 
That is in full accordance with the Federal law as expressed in the 
preamble of the Labor-Management Relations Act. 

The proponents of this measure do not have the power to enlarge 
the right of the States to deal with emergencies, since our whole juris- 
prudence is designed to preserve that right. The States now have, 
and continuously exercise, that power. The obvious intent is to give 
the States power to regulate all phases of collective bargaining, and 
the power to regulate is tantamount to the power to prohibit. 

This committee had one of the advocates of that point of view 
before it last week, Mr. Barton, of the chamber of commerce. Under 
questioning, he admitted that he was opposed to compulsory arbitra- 
tion if it was provided for in a Federal law, but not if it was provided 
for ina State law. 
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He was candid, although I am not sure he intended to be, when he 
admitted that he advocates the adoption of a provision which would 
rive the States power to “handle the labor dispute.” These quotes 
ire taken from pages 145 and 146 of the transcript of this hearing 
on January 26. 

This admission brings us down to essentials. The so-called emer- 
vency is not the thing at which this provision is aimed. It is the 

ibor dispute itself over which these individuals would give the 
States control. 

The proponents of this measure, and other similar measures, desire 
the abdication of Federal responsibility over all aspects of labor man- 
igement relations in industries affecting interstate commerce. 

Since this is so obviously their objective, why do not they face up 
to it honestly’ Why do they not propose the elimination of this 
leclaration in the preamble of the Labor-Management Relations Act ? 
| quote: 

* it is the policy of the United States to eliminate the causes of certain 
substantial obstructions to the free flow of commerce * * * by encouraging col- 
lective bargaining and by protecting the exercise by workers of full freedom of 
issociation, self-organization, and designation of representatives of their own 
hoosing for the purpose of negotiating the terms and conditions of their employ- 
ment or other mutual aid or protection. 

Why do they not suggest the repeal of section 7 of the act, which 
prov ides that 

* * * employees shall have the right to self-organization to form, join, or 
assist labor organizations, to bargain collectively, through representatives of 
their own choosing, and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, 

Why do they not suggest outright repeal of the Labor-Management 
Relations Act? This would clear the way for the States to exercise 
complete control in this field. This approach would at least have the 
attributes of consistency and honesty. 

However, if Congress meant what it a in the act, that is, that 
the Federal Government has an interest in labor-management rela- 
tions because of the effect upon Srerarkor commerce, and must there- 
fore regulate the practice of groups involved in labor-management 
relations, then the Federal law on the subject is and must be supreme. 
The telephone industry is a prime example in this regard. It is pre- 
posterous to suggest that we should conform to Federal law and to 
{8 different State laws at the same time. Utter chaos would result. 

I do not wish to belabor this point, but I am extremely anxious to 
see that the real issue be brought into the open. We cannot have a 
Federal law which on the one hand purports to protect the rights 
of labor and management, and which on the other hand allows those 
same rights to be deviously chiseled away by State action. 

The next proposal on which I wish to focus attention is that which 
is inaccurately, misleadingly, falsely termed the “free-speech” pro- 
vision. Any layman knows that free speech is a fundamental con- 
stitutional right. Congress can neither expand that right nor dim- 
inish that right. 

The popularizing of section 8 (c) of the Taft-Hartley Act as the 
free speech section, was in my opinion, misleading and deceptive. 

I have had a great deal of experience with this so-called free speech. 
I have seen the A. T. & T. officials use the captive audience as a heavy- 
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handed tool of intimidation and coercion. The Bell System has 
thousands of female employees. These girls, most of them of tender 
years, are particularly susceptible to the brand of intimidation which 
is now lawful under the guise of free speech. In the Bell System, 
the “captive audience” was common practice. It was used to compel 
employees to attend meetings on company time and property where 
they had to listen to vicious antiunion propaganda. They can escape 
from this unionbaiting only by quitting their jobs. That is the nature 
of the free speech with which we are concerned here. 

When I read the President’s recommendation to Congress, I was 
happily surprised. He urged Congress to make clear that the right 
of free speech applies equally to labor and management. I took this 
at face value and assumed that he was seeking to correct the recent 
action of the NLRB, which sanctioned the vicious unilateral captive 
audience. My happiness was short-lived. I find that not only was 
it intended to condone and encourage the captive audience, but also 
to extend the employer's license to intimidate to cover all representa- 
tion cases, 

It is now clear that the rights guaranteed under section 7 and the 
prohibition against employer interference, restraint, and coercion con- 
tained in section 8 are illusory. An invitation is now extended to 
employers to abuse their tremendous economic power over employees. 

Let me give you some specific examples of how this “free speech” 
works in the telephone industry. Company officials in the South in- 
cited antiunion sentiment among employees when the proposition of 
affiliation with CIO was presented to them. The following state- 
ments are illustrative: 

Members will have less freedom of choice in political matters such as FEPC 
legislation. 

Members will be required to support activities outside of the South whether 
or not such activities are for their benefit. (See hearings, Subcommittee on 
Labor-Management Relations on Labor-Management Relations in the Bell Tele- 
phone System, Slst Cong. 2d sess.) 

Now, these are, of course, deliberate lies and are callous appeals to 
sectionalism. But they do not contain threats or promises and are 
therefore condoned by the Federal statute. These statements cannot 
even be used as evidence in support of a specific unfair labor practice. 
When an employer makes statements like that, and forces employees to 
listen to them, he is interfering with the employees’ right to select 
representatives of their own choosing. 

The A. T. & T. has a well organized program of instruction for its 
supervisory employees. These supervisors are indoctrinated with 
the company’s antiunion philosophy. In turn, the supervisors, some- 
times against their own will, use the captive audience devise to force- 
fully imbue employees with this philosophy. Often large groups of 
employees are called into meetings on company time and property. 
Sometimes only 2 or 3 employees are called into these meetings. Of 
course, if an employee refused to attend, he would be committing an 
act of insubordination and might be fired. These deliberate attempts 
to degrade and depreciate the value of the union in the eyes of mem- 
bers and nonmembers cannot be morally justified. To allow employ- 
ers to use their tremendous resources and extensive facilities in this 
fashion and at the same time limit unions, as does the reactionary ma- 
jority of the NLRB, to the “traditional” means of communication 
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such as solicitation of employees while “entering and leaving the em- 
ployer’s premises, at their homes, and at union meetings * * *” (Liv- 
ingston Shirt Corp., 107 N. L. R. B. 109) is to ignore, in ostrich-like 
fashion one of the established facts of industrial life and makes a 
mockery of the rights which the Taft-Hartley Act purports to protect. 
\t the very least, labor organizations should have an opportunity equal 
to that of management to communicate with employees. 

Can anyone seriously say that we, as a labor organization, have an 
opportunity to disseminate information and views equal to that of the 
telephone company in one of its innumerable exchanges. The tele- 
phone company can, through the medium of the captive audience, com- 
pel thousands of employees to listen to a single antiunion speech. It 
is impossible to estimate the amount of time which would be required 
to counteract the effect of this single employer antiunion speech. Yet, 
under the present ruling of the Board (Peerless Plywood Co., 107 
N. L. R. B. 106; 33 L. P. R. M. 1151) the employer is invited to address 
a captive audience 25 hours before an election, and there is no obliga- 
tion upon him to accord to the union an equal opportunity to reply. 

Again, I do not wish to belabor a point. I hope I have helped to 
expose this ill-named “free speech” for what it really is, a license to 
destroy the rights which the act is supposed to preserve. 

The addition of a new subsection (2) to section 9 (H) which ex- 
tends to employers the requirements to execute non-Communist affi- 
davits, does not vitiate the obnoxious and insulting requirement that 
officers of labor unions sign these affidavits. The extension of this 
onerous and unjust requirement to employers will gain nothing. We 
feel there is stark futility in the belief that the mere existence of the 
non-Communist affidavit in the act, whether it is to be filed by union 
officers, management, or both, will curb activities of Communists or 
their agents in labor-management relations. Two wrongs certainly 
do not make a right. We are convinced that the Congress was wrong 
when it adopted section 9 (H) of the present act. 

The unnecessary burdens placed on union administration by this 
section of the act are more than most of you may realize. For in- 
stance, the CWA covers 48 States in the United States, and we have 
members in Hawaii. Telephone lines extend to every village and 
hamlet of this country. We are a peculiar industry. There is no 
substantial concentration of workers as in other industries. Even in 
the most isolated sections of the country you will find a telephone. 
Wherever you find a telephone, you will find a telephone serviceman. 

This wide geographical spread has caused us to establish in excess 
of 700 locals throughout the country. In these 700 locals we have in 
excess of 2,600 persons who must sign the non-Communist affidavit. 
This figure includes local as well as international officers. 

In some instances our locals are statewide and in a few cases a single 
local covers territory in several States. Because of this spread, many 
local officers do not reside in the city or town where the local has its 
headquarters. At a given time the officers of a particular local may 
be hundreds of miles apart. Many times an officer will be long dis- 
stances from his home base for extended periods. We cannot reach 
him either at his home or at the headquarters of the local. It is there- 
fore most difficult, because of the peculiarities of our industry, to keep 
all of our locals in compliance at all times. In numerous instances we 
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have found large segments of our union out of compliance simple be- 
cause it was impossible to reach a local officer in a small community. 

I should like now to briefly summarize my views on other recom- 
mendations of the President. I have already stated that it is my opin- 
ion that if the President’s proposals were enacted, labor would lose 
ground. There is not a real concession to labor in the entire message. 
I shall briefly tell you why. 

A discretionary injunction would be substituted for a mandatory 
injunction in certain cases. My experience has led me to abhor the 
word “injunction,” regardless of the adjective which precedes it. The 
whole concept behind labor injunctions is wrong, and it is wrong 
whether it is mandatory or discretionary. Aside from this, when in- 
junctive power is placed in the hands of men who believe that Gov- 
ernment interpretation of our labor law would change with every 
change in administration (see statement of NLRB member Rogers, 
as quoted in the New York Times editorial of January 23, 1954), how 
can we regard this as a benefit to labor? If recent decisions of the 
new Board are any guide, we can expect an extremely antilabor appli- 
cation of this tremendous injunctive power. 

Under the proposal concerning the disenfranchisement of economic 
strikers, there is no real relief. The right to vote is not restored. The 
employer is merely given an added incentive to prolong a strike. His 
strikebreakers need wait only 4 months and they can, under the guid- 
ance of the employer, defeat the striking union. How, then, does this 
propos: al remedy that which the President has repeatedly described as 
a “nnion-busting” provision ? 

Situations have arisen where in order to conclude a contract we 
have deemed it advisable to lay aside certain matters for considera- 
tion at a later date. These were matters which we felt needed exten- 
sive study and consideration and should be taken out of the heat of 
last-minute negotiations. If the proposed amendment were adopted. 
such a procedure would be highly dangerous because the employer 
could refuse with impunity after the conclusion of the contract, to 
bargain about such matters. The end result would be that contract 
negotiations would be unduly extended, increased costs would be in- 
curred, and general instability of collective-bargaining relationship 
would be encouraged. Moreover, unforeseeable economic calamities 
might arise which would make midterm bargaining essential. Neither 
party in such a case should be given the right to refuse to negotiate. 
In addition, it is not clear from the language of this proposed amend- 
ment whether an employer could lawfully refuse to bargain about 
matters which are properly covered by a general grievance procedure. 

I have always been opposed to the approach taken in the existing 
act concerning so-called national-emergency disputes. The addition 
of public recommendations for settlement of such disputes does not 
change my view. The heart of the statutory procedure for handling 
national emergency disputes is the injunction. This in my opinion 
is wrong. The odious injunctive procedure of that section of the act 
benefits the employer and is detrimental to the employees, as are all 
labor injunctions. It is akin to compulsory arbitration. The entire 
- vtutory procedure for handling national emergency disputes should 
be the subject of further study ‘to determine whether in fact such a 
a ision is necessary, and in any event, to remove the labor injunction 

sa part of the statutory procedure. 
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The suggested amendments concerning checkoff and financial re- 
ports are “superficial and of no real value. The proposed checkoff 
provision is no concession to labor. In fact, it has the possibilities 
of being a disruptive influence on many existing arrangements based 
upon regular yearly renewal. The elimination of duplication of 
financial reports is a hollow gesture. 

In conclusion, the proposed amendments do not liberalize the anti- 
union provisions of the Taft-Hartley Act to benefit labor unions, ex- 
cept in a few minor details. In fact, most of the proposed amend- 
ments further extend the antiunion provisions of the law in a manner 
which certainly cannot be considered to be a liberalization of these 
TOV isions. 

The Cuarrman. Mr. Beirne, will you just sit there for a minute. I 
have another pleasant duty to perform here. We have as guests here 
this morning a group of trade-union leaders from Germany who are 
represents itive of the printing and paper organizations there, and they 
are accompanied by Mr. Paul Bergman of ‘the United States Depart- 
ment of Labor. I would be happy if Mr. Bergman would come up 
here and introduce his guests, and perhaps they would like to meet 
the members of the committee, and then we will resume questioning 
of Mr. Beirne. 

Mr. Breroman. They came up specifically at the end of their 3 
months’ exchange tour here, and being from the labor movement in 
Germany, very much appreciate the honor of meeting the members 
of the committee here this morning. 

The Cuarrman. Would you bring them up, please, and introduce 
them to the members of the committee ? 

(The visitors from Germany were introduced to the members of 
the committee. ) 

The Cuarrman. I want to say to our friends from Germany that we 
are very happy to have you here this morning. We hope you have 
learned something as to how we operate in this country in handling 
legislation of concern to labor and of concern to the entire Nation. 
Certainly we realize very well that labor is a very constructive force 
in Germany. It has been a democratic force in Germany, and you 
have been doing a splendid job. I spent about 6 months in Germany 
myself, heading a division under General Clay, and I had many con- 
tacts with the labor organizations, especially, I might say, Mr. Beirne, 
in the communications field, because the telephone and telegraph in- 
dustry was in the division that I had some administrative control of. 

We do welcome you here this morning, and are very happy you have 
had the opportunity to listen in on this discussion. 

Senator Murray, do you have any questions of Mr, Beirne? 

Senator Murray. I have none. I have listened with great interest 
to the statement made by Mr. Beirne. I think he has made himself 
very clear, as he usually does. I remember hearings that we con- 
ducted here 2 years ago, in which the Bell T elephone Co.’s relations 
with labor were gone into in great detail. Asa result of those hearings 
there were greatly improved ‘relations between labor and management. 
Is that not true, Mr. Beirne? 

Mr. Berrne. That is right. There was a marked change right after 
that hearing. 
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Senator Murray. You showed yourself there to be very reasonable 
and fair, and as a result of your attitude, the management of the Bell 
Telephone Co. changed its attitude in many respects, and relations 
between your union “and the Bell Telephone Co. have been greatly 
improved. Therefore I see no need for prolonging this hearing by 
asking you any questions. I know what your answers will be. 

The Cuarrman. Senator Goldwater. 

Senator Gotpwarter. I just wanted to make a correction. I do not 
believe Mr. Beirne intended this statement to be interpreted the way I 
interpret it, but to put it straight in the record, I would like to read 
itagain. Itisonpagell. You say: 

Aside from this, when injunctive power is placed in the hands of men who 
believe that Government interpretation of our labor law should change with 
every change in administration, how can we regard this as a benefit to labor. 

Then you cite as subnote 7 a statement made by Member Rogers as 
quoted in the New York Times. 

That entire speech of Mr. Rogers appears in the hearings that were 
held on Mr. Beeson, on January 20, 22, and 26. However, I see no 
place in that speech that would infer that the statement that you made 
is correct. What Mr. Rogers said in that speech, and I think this is 
probably to what you are referring, and I will not read this, but I will 
ask that this be inserted in the rec cord, that paragraph entitled “Gen- 
eral Organization” on page 71 of the hearings of Mr. Beeson, in which 
generally Mr. Rogers calls attention to the fact that the Board is now 
? and 2, that there is no ms ajority, if the feeling exists that there is or 
should be or would be a majority. He calls ‘out further that prac- 
tically all of the policy making and confidential positions on the 
Board side are still held by persons appointed by the Truman admin- 
istration or prior to the Truman administration. He says: 

In view of the foregoing, it cannot be stated with any degree of certainty that 
the personnel of this agency actively supports the present administration either 
in philosophy or in fact. 

I just wanted to get that in the record, because this speech has been 
cited on numerous occasions here as indicating the present Board or 
Mr. Rogers might be unfair. 

Mr. Brirne. I used the statement based upon an editorial appearing 
in the New York Times on January 28, 1954, in which at least to the 
editorial writer, who most likely listened to Mr. Rodgers’ speech in New 
York, based upon his editorial comments, came up with the same view 
that I do. So apparently, Mr. Rodgers’ remarks, when made with all 
of the euphonics that can be associated with the spoken word, as well 
as the written word, left that concept with his listeners, and hence 
called forth the editorial which I used as my base in pointing up a 
philosophy that to me is wrong. 

Senator Gotpwater. I would like to ask that the editorial be inserted 
in the record, Mr. Chairman, and I was under the impression that you 
were refer ring to the speech itself, and not to an editorial. Cert tainly, 
the various newspapers of this country are entitled to their conclusions 
and the various methods that they arrive at them. 

The Cuamman. Without objection, the editorial will be inserted 
in the record. 

(The editorial is as follows:) 
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NLRB: A WronG CONCEPT 


Philip Ray Rodgers, an Eisenhower appointee to the National Labor Relations 
Board, raised a fundamental issue in a recent public address. He stated that, 
‘It cannot be stated with any degree of certainty that the personnel of this agency 
actively supports the present administration, either in philosophy or in fact.” 

The question evoked by this remark is: Shall a semijudicial agency like the 
NLRB base itself on the philosophy of each administration that assumes office 
or is it the agency’s duty to enforce the law written by Congress regardless of 
who is president? Congress, we submit, has declared what the national labor 
policy is in enacting the Taft-Hartley Act. The duty of the NLRB is to decide 
cases on the evidence and on specific provisions of the law, not on the philosophy 
or policy of the administration in power. 

if Mr. Rodgers is to defend the integrity of the law he undertook to administer 
when he took the oath of office it seems to us he must reject as untenable the 
concept of his duty as he formulated it in this speech. If he should follow 
through his stated concept it would mean that semijudicial agencies like the 
NLRB, the Interstate Commerce Commission, the Federal Communications, etc., 
should pattern their rulings according to the point of view of temporarily elected 
administrations. But members of these agencies should not assume the function 
of making decisions according to what they conceive to be President Eisenhower's 
policies, any more than their predecessors considered it necessary to do so 
according to President Truman’s policies. 

If Mr. Rodgers is correct, why not apply his view to the courts as well as to 
quasi-judicial bodies. If NLRB Chairman Guy Farmer and the next Eisenhower 
appointee should agree with Mr. Rodgers, we fear for the future usefulness of the 
Labor Board. The public, we believe, could have no confidence in an agency 
whose decisions are dictated not by a congressional statute, but by what a board 
majority determines is the philosophy of the political party that happens to be 
n office. 


The CHatrMAn. Senator Neely. 
Senator Neevy. I think Mr. Beirne has made a very logical and a 
meritorious argument regarding the proposed amendments now 


before the committee. I congr: atulate his great labor organization on 
having him for its president, and the people of the United States on 
having him for their patriotic and humanitarian friend. 

The Cuarrman. Senator Cooper. 

Senator Coorrer. Mr. Beirne, in view of your basic belief that the 
Taft-Hartley Act should be repealed, could you or would you favor 
any amendment of the Taft-Hartley Act? 

Mr. Brtrne. Yes; we certainly could and would favor amendments 
to the Taft-Hartley Act that would be fair and reasonable. I think 
we made that position clear as we made our position clear that we 
honestly believe that the way to get to the root of what has become 
a thorn in the industrial side of America is to repeal that which caused 
the thorn to first pierce the skin of industrial life, and having repealed 
that, then get to baitdinge up on the Wagner Act the fundamental law 
which showed us the way to union organization in America, to correct 
what might be inequities to either side. That seems to be an idea 
that is not generally accepted as a good method of making what both 
sides seek, namely, corrections in the labor relationship as governed 
by law. 

Let me say it this way: Amendments to the Taft-Hartley Act seem 
to be the way in which Congress itself is determined to approach the 
question and if that determination is there, then certainly we say we 
would advocate, support, and aid amendments that would first be fair 
and equitable, oa would tend to improve the climate of labor 
relations. 


31346—54—pt. 6- 
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Senator Coorrer. That is all, Mr. Chairman. 

The CHarrMan. Senator Lehman. 

Senator Lenman. I was very much interested in the entire memo- 
randum of Mr. Beirne, but 1 was particularly interested in his com- 
ments with regard to the proposal to turn over some of the powers to 
the States. Asa former governor of the most populated State, I can 
testify that the Government ara the Governor of New York have never 
failed to have adequate powers to protect the health and safety of the 
citizens of the State. I think that this idea of turning over part of 
the functions and giving authority would lead to chaos in the adminis- 
tration of the law, and would give the States the right to put into 
effect some things as compulsory arbitration, which would be in my 
opinion complicating to both sides. 

The Carman, Senator Upton. 

Senator Upton. In your statement, you refer to the 700 locals 
scattered throughout the country that you represent here today. 
What is the total membership ? 

Mr. Bretrne. The total membership of the union? 

Senator Uprron. Yes. 

Mr. Beirne. In excess of 300,000 is the number we represent. 

Senator Upton. Has your membership increased over the last 6 or 
7 vears ? 

Mr. Berrne. Not to any degree. It increased as a result of the 
expansion of the industry, but no new units have been organized. 

Senator Upron. You particularly object to being subjected to the 
jurisdiction of the 48 States, as I understand you. 

Mr. Berrne. You can immediately see what a chaotic condition 
would exist. 

Senator Upron. And we can infer that you would prefer to continue 
under the shelter of the Taft-Hartley law. 

Mr. Beirne. I prefer to continue under the shelter of a Federal law. 
At the present time it is the Taft-Hartley law. I do not particularly 
wish to continue under the shelter of the Taft-Hartley law, but I do 
wish to continue under the shelter of a Federal law, where we will 
know what regulates our industry. 

Senator Urron. You would prefer to continue under the shelter of 
the Taft-Hartley law rather than be subjected to the jurisdiction of the 
48 States, as I understand it. 

Mr. Berrne. I repeat, I certainly wish to continue under the regu- 
lation of the Federal Government. I believe the Federal Government 
has that obligation constitutionally in matters of our kind of business, 
where interstate commerce is concerned, to regulate and establish one 
set of laws. SoI would rather have 1 law than 48 laws. 

The CHatrmMan. Senator Kennedy. 

Senator Kennepy. I have no questions. 

The Cuatrrman. Thank you very much, Mr. Beirne. The following 
statements have been submitted for the record, and without objection 
they will be included: 

Statement of Federal Mediation and Conciliation Service. 

Statement of Commerce and Industry Association of New York. 

Statement of Lake Carriers Association of Cleveland, Ohio. 

(The statements referred to follow :) 
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STATEMENT OF FEDERAL MEDIATION AND CONCILIATION DirectoR WHITLEY P. 
McCoy, oN SoME ASPECTS OF 8. 2650 
CIO 


a Mr. Chairman and members of the committee, I have been invited to express 
com- 


py views on the proposals of the President of the United States for amendments 
rs to of the Labor-Management Relations Act of 1947, and the bill introduced by the 
can hairman of this committee, S. 2650, embodying those amendments. I presume 
that the committee also desires comment on the bill offered by Senator Purtell, 
S. 2697, and the bill offered by Senator Ives, S. 2704, as the principles of those 
bills may possibly be incorporated into the Smith bill by way of amendment. 

I shall limit my comment to three of the proposals. The Federal Mediation 
and Conciliation Service is traditionally neutral and impartial as between labor 
and management. The effectiveness of the Service in preventing strikes, settling 
strikes, and generally in promoting industrial peace, would be seriously impaired 
f I, as the head of that Service, should depart from that tradition. Certain of 
the proposed amendments have been labeled by the press and by interested parties 
as “prolabor” and others as “promanagement.” For me to favor some or oppose 
others would, justly or unjustly, result in the Service being labeled similarly. 
The best interests of the Service, and therefore of the country, would thus be 
jeopardized. 

I find that I can comment on three of the amendments, or on an aspect of each, 
without running such risk: First, the amendment proposed by Senator Ives; 
second, the amendment of section 10 (j) to provide for local boards; and, third, 
the strike vote amendment, section 8 (f). 

The proposed amendment to section 1 (b), offered by Senator Ives, adding to 
the statement of the policy of the act to make it clear that voluntary processes 
for the settlement of disputes are to be encouraged, meets with my unqualified 
approval. It might well be amended further by including voluntary arbitration 
as one of the processes to be encouraged. 

With respect to the proposed amendment to section 10 (j), providing for con- 
tinued mediation efforts after issuance of a temporary restraining order, I 
wholeheartedly endorse that principle. But I oppose the provision that such 
continued mediation efforts be turned over to a local board. Except in the 
larger metropolitan areas, where men with some experience in mediation may be 
found, such provision would necessarily result in the drafting of amateurs. 
Skillful and successful mediation requires a great deal of experience. When 
professional mediators of proven skill are readily available, in the ranks of 
State mediation services and the Federal Mediation and Conciliation Service, 
it would not seem wise to me to substitute local amateurs. This is particularly 
true in the very ciass of cases to which this amendment applies, namely, disputes 
where bitterness has been increased by the issuance of a temporary restraining 
order. Moreover, the Director of the Service would not be in a position to in- 
telligently choose local citizens, except after inquiry, investigation, and delay, 
whereas he could readily appoint professional mediators, at least one of whom 
could usually be resident in the locality and familiar with the parties and 
problems. 

As to the strike vote amendment, I shall confine my comment to the proposal 
of Senator Purtell that the Federal Mediation and Conciliation Service certify 
to the National Labor Relations Board that the dispute cannot be mediated. 
Such a statement, though not as a formal certification and not provided for by 
law, is, in practice, sometimes made to the President in the case of emergency dis- 
putes, so it may be said that there is precedent in practice for it. Certifications 
to the War Labor Board also furnished a seeming precedent. But to extend 
this device to all disputes, as a prerequisite to a strike, would in my opinion be 
most unwise. 

In the first place, it is only in rare instances that anyone can assert with any 
confidence that a dispute will not yield to mediation. Disputes and strikes are 
constantly being settled by mediation a few hours or a few days after they 
looked hopeless. In the case of the rare emergency disputes, if we notify the 
President that mediation seems hopeless we do so reluctantly and with misgiv- 
ings, and only because the results of further delay might be disastrous. If we 
were required to make such certifications with respect to disputes generally, we 
would find ourselves in an impossible position, a position which would endanger 
our existence as an effective agency. If we refused to certify, we would be 
castigated by unions as a promanagement agency engzaged in defeating the right 
to strike guaranteed by law. If we certified too freely or too quickly, we would 
be requiring strike votes and perhaps precipitating strikes which might other- 
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wise be delayed or prevented. Whichever horn of the dilemma we took, the 
Federal Mediation and Conciliation Service would lose its reputation for im- 
partiality, and would thus completely lose its effectiveness. Certifications dur- 
ing World War II to the War Labor Board are not real precedents, for those 
certifications were in furtherance of continued mediation, not prerequisites to 
strike action. 

I have stated my views on these three matters because I felt that in so doing 
I would not jeopardize the position of the Service as a neutral agency, but on 
the contrary would strengthen that position. I respectfully ask to be excused 
from testifying on the other amendments which have been proposed. 


STATEMENT OF COMMERCE AND INDUSTRY ASSOCIATION OF NEW YokRK, INc., 
REGARDING THE PRESIDENT’S PROPOSALS FOR TAFT-HarRTLEY Act REVISION 


PROPOSALS THE ASSOCIATION SUPPORTS 


Government strike votes 

The President’s proposal does not specify whether he favors having the 
Government strike poll held before or after the commencement of a strike. 

We think it would be a mistake to require a Government-conducted vote prior 
toastrike. Our fundamental objection is that it is not practically possible to poll 
workers during the course of negotiations on whether they wish to strike and 
get their true response to that question. What happens, realistically, is that 
they tend to vote more on the question: “Shall we support our union in the 
current negotiations?’ Understandably, workers whose union is seeking a $10 
wage increase for them from the company will not normally vote to lessen their 
spokesmen’s bargaining power by voting ‘“‘no” on the strike question. 

The experience of the NLRB when it was required to conduct strike votes during 
World War II under the Smith-Connally Act holds convincing proof of this fact. 
The workers in the great majority of cases voted overwhelmingly in favor of 
striking. But few of the employees polled had any real intention or desire to 
strike. Few strikes actually materalized. 

The fact is, then, that no form of balloting under public auspices before a strike 
can be divorced from the pressures of the bargaining situation which totally dis- 
tort the result. This being so, such votes can serve no purpose other than to fur- 
nish the unions with a Government-sponsored mechanism for an impressive 
(though dubious, as a real measure of employee will) show of strength in 
negotiations. 

The Smith bill (S. 2650) provides for a Government strike vote to be held after 
the strike has begun. 

This is quite another matter from the proposal that a strike ballot be conducted 
before a strike may take place. We believe the poststrike vote plan is a good 
one and should be adopted. Once employees have gone out on strike, it is possible 
to conduct a vote which will gage their true sentiment on remaining out or 
returning to work. This plan, thus, does not suffer from the fatal shortcoming 
of the first. 

Strikes are called through a variety of methods and procedures, depending 
upon the union and upon the dispute. Many union constitutions provide for 
authorization in the form of a vote of the membership before a walkout is ordered. 
But most objective persons close to the union scene would agree, we think, that 
actual union practice falls far short of what it should be. Countless strikes each 
year are “engineered” or prolonged by a handful of leaders not subject to any 
real check by the general membership. Where union votes are taken, often 
they are held in open membership meetings with no semblance of the secret ballot. 
Members not sympathetic to a strike already under way, if they speak up, are put 
in the position of “sticking their necks out” and risking the distinct displeasure 
and verbal abuse, at least, of the union leaders and of some of their fellow workers. 

A device frequently used is to obtain membership authorization for a strike as a 
sort of pro forma matter relatively early in negotiations, with the real power 
of decision resting with the negotiating committee or local union executive board. 

Provision for a Government-conducted secret ballot after a strike had gone on 
for a week or two would serve an important need created by the conditions just 
referred to. A strike vote of this type would enable the working people whose 
interests are at stake, and whose income is cut off, to register their true wishes, 
free from all pressures, on whether to stay out or go back to work. It seems to us 
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employees should be entitled to participate directly in the making of such a vital 
decision. It is a proper function of Government to provide them the opportunity 
to do so, we believe. 

Adoption of the proposal would have the wholesome effect of making the 
leaders of labor organizations more responsive to their members’ needs and 
wishes. We fail to understand the current alarmed outcry from organized labor 
characterizing any type of Government strike vote plan as a “strikebreaking” 
or “union-busting” proposal. If, as the union leaders claim, no such program 
is required to insure that union strike actions follow the will of the workers, then 
what have they to fear? 

It is said by some that the administrative burden placed on the Labor Board 
by adoption of the strike vote plan would be too great for that agency to bear. 
In 1952, the last year for which complete figures are available, there were 5,096 
reported strikes in the country. Only about 54 percent of these lasted more than a 
week. As the Board probably could not normally set up a vote within the first 
week of the start of a strike, even when promptly notified of its inception, the 
number of strike ballots it would need to hold would be far less than the total 
number of walkouts. While, admittedly the job would add importantly to the 
Board’s total workload, the new function could be taken on without more addi- 
tional expense than would be warranted by the salutary purpose served. 

Problems relating to the composition of the voting unit for strike ballots and 
the imposition of a fitting penalty to be applied where unions strike without 
getting the required endorsement, raise no serious difficulties in our view. Over 
the years, well-defined standards for the scope of collective bargaining units 
have been established. There is no reason why the Board should have difficulty 
fitting their appropriate unit concepts to the strike vote field. 

As for the matter of penalties, the Smith bill provides simply: “Unless a 
majority of the employees eligible to vote cast their ballots in favor of a con- 
tinuance thereof, such strike or work stoppage shall cease to be protected, 
concerted activity within the meaning of this act.” In other words, employees 
striking without majority consent would be subject to discharge. This is a 
reasonable provision, we feel, which strikes a fair balance among the legitimate 
interests of the workers, the union, and the employer. 

In short, we believe that while the poststrike vote plan as a departure from 
past practice naturally raises some questions of a procedural nature, these 
can readily be resolved. The proposal is sound, would meet an important need, 
and we urge its adoption. 

States rights 

The President's proposal to make clear the right of the States to deal with 
labor emergencies should be supported. 

The problem, however, goes far beyond the scope of the recommendation, as 
the President recognizes. The Supreme Court put it succinctly in its recent 
decision in the Garner case: “The National Labor Management Relations Act, 
as we have before pointed out, leaves much to the States, though Congress has 
refrained from telling us how much.” 

In this case, which is the latest of a number which have severely circumscribed 
the role of the States in the labor field, a State court is held incapable of re- 
straining certain picketing since the Federal law “does not condemn all picket- 
ing but only that ascertained by its prescribed processes to fall within its pro- 
hibitions.” Practical effect of the ruling is to prevent State restraint of organi- 
zational picketing on the apparent theory the Taft-Hartley law condemns this 
activity, when in fact the NLRB has not construed the law to touch picketing of 
this sort. Thus, the question of how one can know who can get what kind of 
relief where is pointed up. 

The confusion needs to be put at an end by Congress on terms which will 
preserve for the States a good degree of latitude in dealing with strikes, picket- 
ing, and other labor matters, consistent with the terms of the national labor 
policy. We hope the present study of the broad problem, referred to by the 
President, will produce early specific proposals to this end. 

Free speech 

The President’s message declares that the right of free speech should apply 
“equally to labor and management in every respect of their relationship.” 

NLRB interpretation of the free-speech clause in section 8 (c) of the act has 
severely restricted employer enjovment of basic rights the law appears to 


guarantee. New decisions of the Board hold out hope that a more realistic and 
constructive view will prevail. 
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Still, amendment of the present clause is needed to remove any doubt that 
the right of free expression, absent coercion, extends to both election and unfair 
labor practice matters, since section 8 (c) now makes specific reference only to 
the latter. If the purpose of Congress to protect employers against unfair labor 
practice charges for merely expressing their opinions was sound, as clearly it 
was, certainly employers must be afforded this same freedom of expression in 
communicating with their employees in connection with collective bargaining 
elections. It is not good policy to set aside elections lost by unions on grounds 
of employer interference, when the activity complained of is privileged under 
the unfair labor practice sections of the act. 

The Smith bill provides that the same noncoercive expression of views sha 
not be grounds for setting aside an election. This meets the problem, and we 
urge adoption of this amendment. 

Bargaining on new issues during contract term 

The President's recommendation is a salutary one. It would serve to remove 
an important sore spot resulting from the NLRB rule that employers are obli 
gated to bargain with unions at any time on any subject not dealt with in the 
contract or not waived as a subject of future negotiations, 

In a statement filed with the House and Senate Labor Committees last April 
we expressed the need for such an amendment as follows: 

“One of the central requirements for the continued development of sound 
industrial relations in this country is that labor agreements be accorded the same 
respect and stature which applies to other forms of business contracts. If stable, 
peaceful relations are to be maintained in any unionized industrial operation, 
the employer must be assured that having signed a contract the full extent of 
his legal obligations to the union are defined by its terms for the duration of the 
agreement. The writing of a labor contract involves a process of give and take 
in which the parties accommodate a number of conflicting interests. The signed 
egreement represents a delicate balance of interests which bear on the total em- 
ployment relationship, even though many areas of interest are not treated directly 
in the contract. Practically speaking, questions unmentioned in the contract 
may figure as prominently in the final settlement as do those topics written 
into the agreement. The failure of a union to raise the subject of pensions, for 
example, during negotiations may influence an employer to be more generous in 
his wage proposals than he could be were it also necessary for him to figure addi- 
tional pension costs in the overall picture. If the union is to be permitted on 
the day following signing of the agreement to come in with proposals for an 
extensive retirement program, then the employer can hardly bargain with any 
assurance as to his potential total commitments when he negotiates on the union’s 
next set of proposals at the next conract reopening.” 

We endorse the provision of the Smith bill on this point, amending section 8 
(d) of the act, and urge its adoption. 


Union-welfare funds 

The rapid growth of employee-welfare plans under collective bargaining has 
been accompanied by inordinate abuses and widespread misuse of funds intended 
for employee-benefit purposes. This has focused attention on the fact that such 
welfare funds operate virtually free of public regulation. 

The present Taft-Hartley provisions requiring joint employer-union adminis- 
tration of benefit funds, regular auditing, and creation of separate trust funds 
for pension plans are sound. However, they do not in practical effect touch the 
sphere of day-to-day fund operation where the abuses are centered. So great, 
and so widespread apparently, has been the corruption and general malpractice 
brought to light, that Congress must give serious attention to corrective measures. 

The problem goes far beyond the ma!practices themselves. The condition is 
an infectious one which tends to damage otherwise healthy union-management 
relations. Specifically, the abuses take these main forms: 

(1) The diversion of funds from welfare programs to general union purposes. 

(2) The discriminatory administration of benefits by unions to secure rank- 
and-file allegiance to the union leadership. 

(3) Failure to follow commonly accepted standards of record keeping and 
general administration. 

(4) Operation of welfare plans as a racket by union leaders and mobsters who 
cash in through collecting phony service fees, brokerage fees, kickbacks from 
insurance agencies, etc 

(5) Refusal of unions to permit employers to have copies, or even see, trust 
agreements and other fund data. 
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It is imperative that some means be found to clean up a very unhealthy 
situation. 


Communist influence 


We have no objection to requiring employers to sign the non-Communist oaths, 
so long as union officials must do so. We would caution, however, that adoption 
of the President's proposal must not be regarded as having taken care of the 
Communist issue. 

The union oath is a most inadequate means of attacking a continuing problem 
of major import. And extending the oath to employers, to achieve a super- 

ial sort of equality of treatment, serves no important purpose since combating 
widespread Communist influence among employers is hardly a problem. New 
and more far-reaching measures are called for to erect suitable safeguards 
against Communist domination of unions now and in the future. The President’s 
statement that further specific proposals are under study is a welcome one. 
Some better program to meet the Communist problem is long overdue. 


Ban on petitions during strikes 


We do not oppose the essence of the approach taken in the President’s proposal. 

The President’s recommendation is addressed to the supposed fact that section 
9 (c) (8) of the act opens the door for union busting by companies whose work- 
ers go on strike. The theory is that since economic strikers not entitled to 
reinstatement cannot vote, the employer might fill the plant with other workers 
and ask for an election. We believe that the basis for this line of reasoning is 
more fictitious than substantial. Under Board practice, strikers not entitled 

reinstatement is construed to mean those whose jobs have been permanently 
filled by others. We believe this rule is sound and should be continued since 
employees who have been replaced, and who will not normally hold jobs in the 
bargaining unit, hold no claim to voting rights. The President’s proposal would 
not alter this important concept. 

The proposal that the Board not entertain employer petitions, for a period of 
1 year, or petitions from other unions, for a period of 4 months after the be- 
ginning of a strike would certainly remove any chance that the present terms of 
the law could be abused by employers. 

We object, however, to denying employers the right to have a valid question of 
representation resolved by the Board for a whole year after the inception of a 
strike. This is much too long a period. We suggest that the rule proposed for 
the acceptance of petitions from intervening unions in strike situations, that 
s that petitions be processed after 4 months from the beginning of the strike, 
he applied to employer petitions as well. Certainly there is no reason to write 
different rules for the treatment of questions of representation raised by em- 
ployer petitions, in the one instance, and by a second union, in the other. 

We note that the President’s proposal properly is directed solely at economic 
strikes. There should be no ban on petitions where, for example, a strike is 
alled te further a union unfair labor practice. 


PROPOSALS THE ASSOCIATION OPPOSES 
Secondary boycotts 


When the Taft-Hartley Act was written to remedy the serious inequities in- 
herent in the Wagner Act, one of its major contributions toward a more balanced 
ederal labor law was its inclusion of restrictions on secondary boycotts. The 
President in his message rightly called the Taft-Hartley Act sound legislation. 
Its future soundness must rest importantly on its ability to cope effectively with 
the boycott problem. Yet, the President has called not for amendments to supply 
the sorely needed strengthening and tightening of its boycott provisions but 
rather for amendments which would seriously impair an already too weak and 
inadequate approach. 

The President would remove the mandatory-injunction provision in boycott 
cases. The act now provides that where the initial investigation of a charge 
reveals boycott activities of the type proscribed by the law, the General Counsel 
shall move to have the illegal action enjoined in the courts. In other types of un- 
fair labor practice cases, he may at his discretion seek an injunction. We submit 
there is abundant justification for distinguishing boycott cases in this way. In 
other NLRB proceedings, there normally are suitable remedies available fol- 
lowing formal Board determination of the issues. But where unions employ 
an illegal boycott, a neutral third party stands to suffer irreparable injury unless 
a speedy restraining order is obtained. 
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As the law now stands, it takes entirely too long for an employer to get relief 
from a crippling, indefensible boycott. Normally at least a week and often 2 
weeks or longer, go by before the Board obtains a restraining order. In less time 
than this, a company in no way involved in the labor dispute between the union 
and the primary employer can be seriously crippled and suffer major losses 
which it may be impossible to recover. 

We can see no possible justification for canceling the one feature of the 
act which should tend to afford the timely action required. In fact, we urge 
that in addition to retaining the present injunction clause, provision be made 
giving employers in boycott cases direct access to the courts for quick injunctive 
relief. (This is developed more fully in a later section of our statement.) 

Another of the President’s proposals would largely exempt the construction 
industry from the act’s boycott restrictions. Though the building industry and 
its labor-relations pattern have their distinctive features, we do not think there 
is justification for granting the industry this kind of special treatment. If 
secondary boycotts are contrary to public policy in other industries, they simi- 
larly should be in the construction field. The building industry is not alone ia 
often having several employers engaged in work at the same site. Numerous 
NLRB and court cases have dealt with nonconstruction situations where 2 or 
more companies Carry on work on the same premises and where the picketing 
of 1 has a direct effect on the operations of the other. The essential fact is that 
a bricklaying contractor is in no way responsible for the labor policies of an 
electrical contractor doing work at the same location, and therefore should not 
be forcibly involved in a dispute between the other employer and the elec- 
tricians’ union. He is entitled to the same protection against secondary ac- 
tivities accorded other neutral employers. 

As we have pointed out, the boycott sections of the act need to be shored up 
and tightened to fill the gaping holes which the language of the act and the 
Board and court interpretations have left in the protection afforded disinterested 
third parties. We are as concerned over the failure of the message to include 
proposals to this end as we are disturbed over the weakening amendments 
suggested. 

The loopholes are well known to Congres. The record of the 1953 hearings 
abounds with documentary evidence concerning them. 

Three of the many conditions demanding remedial legislation are: 

(1) The sanctioning of “hot cargo” clauses under which a union is able to use 
its superior bargaining position to force one employer to force another to meet 
its demands. Labor contract provisions thus are given precedence over the clear 
intent of the statute. (Conway's Express v. NLRB (C. A. 2, 195, F. 2d 906)). 

(2) The permissibility under the act of a union applying pressure directly 
on a secondary employer. So long as the boycott is not accomplished through 
any inducement ef the other company’s employlees “in the course of their em- 
ployment,” the action is found to be legal. (Joliet Contractors Ass'n. v. NLRB 
(C. A. 7, 31 L. R. R. M. 2361) ). 

(83) The failure to apply the act’s restrictions to boycotts carried out by ag- 
ricultural and railroad workers, though they can inflict the same indefensible 
injury on neutral parties as can other groups of employees. (De Giorgio Fruit 
Corp. v. NLRB (CA, D.C.) (191 F. 2d 642)). 

Emergency disputes 

After more than 6 years under the Taft-Hartley Act, we still have had rela- 
tively little experience with the operation of its national emergency disputes 
provisions. This is a salutary fact. It indicates how wrong were those who 
at the act’s inception foresaw that this section would be much abused by over- 
reliance on it. 

The President seeks the right to require boards of inquiry to recommend the 
terms for settlement of the disputes they enter. We oppose giving the boards 
this function. We feel strongly such a change would hinder real collective 
bargaining by the parties to the dispute. An employer or union knowing the 
Board contemplated making public recommendations on the conditions for a 
settlement inevitably would tend to focus their attention on bargaining with 
and impressing the board rather than stick to the business at hand—reaching 
an agreement with the other party. 

A basic objection, furthermore, is that giving the fact-finding boards this new 
function tends to approach compulsory public arbitration, which must be resisted 
if we are to keep our free-enterprise system. The Government here becomes 
injected into the wage-setting machinery much further than it should go. 
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Unless future experience dictates the need for changes, we urge that the 

ergency-disputes section be left as is. 
special provisions for construction, amusement, and maritime industries 

The proposal to permit “prehire” contracts in these industries where em- 
nlovment is intermittent or casual amounts to a negation of the act’s funda- 
ental thesis that employees shall have the right to bargain collectively “through 
epresentatives of their own choosing.” (The Smith bill would extend this 
»rovision to other industries where the Board finds employment to be “casual, 

ermittent, and temporary” and where the “average period of continuous 
employment therein with any single employer is less than 30 days.”) The fact 
that the short duration of jobs in some industries makes it difficult to apply the 
Roard’s regular representation procedures, in our view, does not constitute 
serounds for allowing these unions and employers to do what others are not 
permitted under the law. 

We also oppose the recommendation to allow compulsory union membership 
fter 7 days rather than 30 days in these industries. This would be, we feel, an 
unwarranted breaking down of the present curbs on union security clauses. 


NEEDED AMENDMENTS Not PROPOSED IN THE PRESIDENT’S MESSAGE 


To our view, many of the most desirable and urgently needed amendments to 
the act are ignored in the President’s message. 

We already have noted the failure of the message to call for any strengthening 
of the secondary-boycott provisions. This is, we believe, a most serious short- 
coming of the proposals. There are other major omissions. 

We urge the Congress to go beyond the recommendations submitted by the 
President and adopt the amendments we propose below. Our experience with 
the present act has demonstrated convincingly the need to so extend and improve 
the act. 

Featherbedding 

Last year’s decisions of the Supreme Court in the newspaper and musician’s 
cases point up the inadequacy of the present language of section 8 (b) (6). 

The High Court in the newspaper case (American Newspaper Publishers Asso- 
ciation v. N. L. R. B.), in upholding a lower court’s view that the section 8 (b) (6) 
prohibition does not reach the setting of “bogus” type stated: 

“The act now limits its condemnation to instances where a labor organization 
or its agents exact pay from an employer in return for services not performed. 
Thus, where work is done by an employee, with the employer’s consent, a labor 
organization’s demand that the employee be compensated for time spent in 
doing the disputed work does not become an unfair labor practice. The trans- 
action simply does not fall within the kind of featherbedding defined in the 
statute.” 

The Court majority in the same case stressed the legislative history of the 
act to the effect that Congress had been dissuaded from writing a more mean- 
ingful featherbedding clause by the then uncertain constitutionality of the Lee 
Act which outlaws featherbedding in the communications industry. The con- 
stitutionality of the Lee Act was upheld by the Supreme Court on the day of final 
passage of the Taft-Hartley Act. Since this original source of congressional 
hesitancy has been removed, it is now proper that Congress proceed to write a 
more effective featherbedding provision. 

Certainly a labor organization, by all standards of equity and reason, is no 
more justified in demanding compensation for work actually performed but for 
which the employer has no need, than in demanding pay for work not performed 
at all. As pointed out in Mr. Justice Clark’s dissent in the newspaper case, 
under the Court’s interpretation the present statutory provision operates to 
sanction payments for work needlessly done which may entail substantial mate- 
rial, equipment and other costs, although it does prohibit payment for work not 
done at all. “Anomalously, the more wasteful the practice the less effectual 
the statute is,” in the words of Mr. Justice Clark. 

The association urges the Congress to rewrite section 8 (b) (6) to make it 
clear that employers are not required to bargain on demands that payment be 
made for work not needed or desired by them and that unions are not permitted 
to seek or exact payments for such work. A union’s willingness to perform un- 
necessary work should not be a pertinent consideration in determining the 
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legitimacy of its demand, since unneeded, unwanted work cannot possibly 
constitute a service to the employer. 
Recognition strikes and picketing 

Central to the philosophy of the Taft-Hartley Act is its recognition of the 
right of employees to bargain through agents of their own choosing. The act 
provides elaborate procedures for affording employees complete freedom of 
choice in the selection of bargaining representatives. It is the purpose of the 
act to minimize industrial disputes, and it is aimed at substituting orderly pro- 
cedures for industrial strife. 

Despite the fact that the facilities of the Board are available to unions which 
wish to establish their bargaining rights, labor organizations sometimes choose 
to gain their ends through economic coercion. The act declares the application 
of certain types of economic pressure to be contrary to public policy. Section 
8 (b) (4) (B) and (C) forbids secondary boycotts where the purpose is to force 
a secondary employer to recognize a union unless that union is the certified 
bargaining agent for the employees, but the act does not interfere with a strike 
or other form of coercion aimed at a primary employer where the purpose is to 
force recognition. To permit a union which may or may not have majority 
status to obtain by coercion what the law entitles it to if it does in fact have 
majority status obviously serves to defeat the central purpose of the law. It 
may be claimed by labor organizations that they cannot always wait for the 
processes of the Board to operate. We submit that to permit this serious cir- 
cumvention of the law for the purpose of speeding recognition by a month or 
two clearly is unjustified. 

Recognition strikes and picketing should be prohibited. The need for this 
was clear before the recent Supreme Court decision in the Garner case. As we 
already have noted in this statement, in another connection, the Court implies 
that recognition strikes may be banned under the present language of section 
8 (hb) (2). The NLRB has not so construed the law. Prompt congressional 
action is invited. 

Employer's right to lockout 

The right to lockout historically has been treated as coextensive with the right 
to strike, but the exercise of that right has been severely restricted by the NLRB 
in the last few years. ‘To preserve a proper balance in collective bargaining, the 
employer's right to lockout must go hand in hand with labor’s right to strike. 
The importance of recognizing this right is particularly evident in multiemployer 
bargaining situations. 

In New York City, as in other areas of the country, employers in many indus- 
tries negotiate on a joint basis with their labor organizations. Such multi- 
employer bargaining arrangements often function successfully and constitute 
a realistic and workable approach to collective bargaining in some situations. 
Where a number of employers negotiate jointly with one or more units of a labor 
organization which represents the employees of all participating companies, the 
entire bargaining process must proceed as a single unit. That is, so long as the 
employers continue to act in concert and so long as the various employee zroups 
involved continue to be represented by one union spokesman, negotiations must 
continue on a group basis and any work stoppage must apply to the entire 
unit. The Board has held in multiemployer bargaining situations, however, 
that where the union strikes one or more companies but not the others, the non- 
struck companies are not free to close their plants. To deny employers this 
right creates a serious and unrealistic imbalance of economic forces in the bar- 
gaining process. The act must be amended to make it clear that employers have 
the right to defend themselves from this divide-and-conquer approach. 
Granting parties direct access to courts 

More than 6 years’ experience under the act has demonstrated the need to 
extend to the private parties the right of direct access to the courts where quick 
court intervention is required to forestall irreparable injury. 

In secondary boycott situations, as we already have noted, the present pro- 
vision necessitating bringing the action through the Labor Board is all too cum- 
bersome and time consuming. We see no reason why there should not be ex- 
tended to the employer, for example, the choice of seeking a temporary restrain- 
ing order directly in the appropriate court, or proceeding through the NLRB. 
Allowing him to do so would in many cases overcome the problem posed by 
tardy Board action. No one’s rights would be endangered by this change. The 
court would be bound by the same requirements of the statute, in any event. 
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The same privilege should be extended the private parties in at least two 
other types of situations. We submit that affording the injured party direct 
ess to the courts in jurisdictional disputes cases would be a constructive 
change and would meet an important need where providing swift relief obviously 
< good public policy. Similarly, in cases of violation of collective agreements, 
either party, we believe, should be free to seek appropriate restraining orders. 


LAKE CARRIERS’ ASSOCIATION, 
Cleveland, Ohio, January 29, 1954. 
Re 8. 2650 
Hon. H, AEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

DEAR Sir: Lake Carriers’ Association is an organization consisting of 45 vessel 
ompanies owning in the aggregate 328 bulk cargo vessels, all of which are 
nder United States flag and are engaged in the transportation of iron ore, coal, 
mestone, grein, and other dry bulk commodities on the Great Lakes. Those 
essels constitute about 95 percent of Great Lakes tonnage under United States 

nag. 

The association is opposed to the enactment of that portion of S. 2650 which 
relates to the proposed new subsection (e) of section 8 of the National Labor 
Relations Act, as amended. As section 8 now reads, it is not an unfair labor 
practice for an employer to make an agreement with a labor organization 
requiring, as a condition of employment, membership in such organization on or 
after the 30th day following the beginning of such employment. This provision 
of law applies to all employers subject to the act. Among other things, the 
proposed new subsection (e) would reduce the 30-day period to 7 days. 

In his message to the Congress, delivered January 11, 1954, containing several 
egislative recommendations affecting labor-management relations, the President 

ientioned the desirability of some exception to the foregoing rule. In this 
onnection, the President stated : 

“Employees engaged in the construction, amusement, and maritime industries 
have unique problems because their employment is usually casual, temporary, 
or intermittent. I recommend that in these industries the employer be permitted 
to enter into a prehire contract with a union under which the union will be 
treated initially as the employee’s representative for collective bargaining. I 
also recommend that in these industries the employer and the union be permitted 
to make a union-shop contract under which an employee, within 7 days after the 
beginning of his employment, shall become a member of the union.” 

Obviously, the purpose of the proposed subsection (e) is to give effect to the 
foregoing recommendation of the President. As subsection (e) is drawn, how- 
ever, it would seem to go beyond the corrections which the l’resident believes 
desirable. Whereas the President’s message relates to certain industries in 
which “employment is usually casual, temporary, or intermittent,” the language 
of the proposed subsection (e) is susceptible to the interpretation that, irre- 
spective of the facts as to the tenure of employment with a particular employer, 
the subsection would apply to all employers in the construction, maritime, or 
entertainment industries and to all other industries in which it may be found 
by the Labor Board that employment is “casual, intermittent, or temporary.” 

While Lake Carriers’ Association makes no representations with respect to 
the duration of employment of seamen on United States vessels operating out of 
seacoast ports, the association assures you and the members of your committee 
that as to United States vessels operating on the Great Lakes, there is nothing 
easual, intermittent, or temporary about the employment of seamen. In the Great 
Lakes trades, seamen are not engaged for short periods or trips of short dura- 
tion. On the contrary, every seaman who attaches to a Great Lakes vessel upon 
fit-out on the opening of navigation in the spring not only may, if he desires, but 
is encouraged by his employer to remain with the vessel during the entire season 
of navigation, approximately 8 months, and until the vessel is laid up and goes 
into ordinary for the winter. Indeed, a very high percentage of seamen on 
Great Lakes vessels remain with the same vessel throughout the navigation 
Season and return to the employ of the same company year after year. As evi- 
dence of the desire of vessel owners to encourage continuous employment, there 
is among Great Lake vessel owners a universal practice of paying bonuses at the 
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end of the season to seamen having continuous service during the season. Fur- 
thermore, many vessel owners have established pension retirement and disability 
plans for their seamen on an individual employer basis. 

It is the position of Lake Carriers’ Association that to place the employment 
of seamen on the Great Lakes in the class of industries which offer casual, inter- 
mittent, or temporary employment would be to disregard the facts of such 
employment. Except for the winter season interruption, employment in the 
Great Lakes vessel industry is as regular, stable, and continuous as in any 
other industry. Legislative fiat will not alter that fact. The rule that applies 
to employers generally ought to be applicd to the Great Lakes vessel industry. 

For these reasons the association submits that S. 2650, as respects the pro 
posed subsection (e), should be amended by inserting at the end of line 3, page 
6, the following: 

“Provided further, that nothing in this subsection shall apply to an employer 
with respect to the employment of seamen on a Great Lakes vessel.” 

Very truly yours, 
GILBEerT R, JoHNSON, Counsel 

The CHarrman. I wish to announce at 2:30 this afternoon there 
will be in this room a further meeting relative to the confirmation of 
Mr. Beeson as a member of the National Labor Relations Board, and 
I call the attention of the committee especially to the time of meeting 
tomorrow morning, at 9:30. This committee will meet here in this 
room. The witnesses will be Mr. Kitchel, of Arizona, representing 
the American Mining Congress; Mr. Gilbert Klein, of Milwaukee, 
representing the Council of State Chambers; Mr. James B. Carey, 
of the International Union of Electrical, Radio and Machine Workers 
of the CIO; and Mr. Woodruff Randolph, of ITU-AFL. 

(Thereupon at 12:05 p. m., a recess was taken until Wednesday, 
February 3, 1954, at 9:30 a. m. 
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WEDNESDAY, FEBRUARY 3, 1954 


Unrrep States SENATE, 
ComMiITTEE ON LABoR AND Pusiic WELFARE, 
Washington, D.C. 

The committee met at 9:30 a. m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith (presiding), Purtell, Goldwater, Cooper, 
Upton, Murray, Hill, Neely, and Lehman. 

The Cuarrman. The committee will come to order. 

Senator Nrety. Mr. Chairman, I suggest the absence of a quorum, 
and ask for a roll call. 

The Cuairman, I will ask the clerk to call the roll of the members 
of the committee. 

The Crierk. Mr. Ives, Mr. Griswold, Mr. Purtell, Mr. Goldwater, 
Mr. Cooper, Mr. Upton, Mr. Murray, Mr. Hill, Mr. Neely. 

Senator Nrety. Present. 

The Cierx. Mr. Douglas, Mr. Lehman, Mr. Kennedy, Mr. Smith. 

The CuarrMan. Present. 

Is Mr. Carey here? Mr. Carey, will you come to the stand, please ? 
We are glad to see you here. We would be glad to have you give us 
your testimony in any way you choose. You know we are discussing 
the President’s recommendations for amendment of the Taft-Hartley 
Act. 


STATEMENT OF JAMES B. CAREY, PRESIDENT, INTERNATIONAL 
UNION OF ELECTRICAL, RADIO, AND MACHINE WORKERS, CIO 


Mr. Carey. I am James B. Carey, president of the International 
Union of Electrical, Radio and Machine Workers, CIO, and secretary- 
treasurer of the Congress of Industrial Organizations. 

I am grateful to this committee for the opportunity to testify 
concerning the proposed amendments to the Tatt-Hartley Act, con- 
tained in S. 2650 and based on the recommendations of President 
Eisenhower. I always consider it a privilege to appear before this 
committee, even though at times I may strongly disagree with the 
viewpoints of some of its members. 

A number of CIO witnesses have already testified before you about 
this bill. The statements they have made have my full support, and 
I do not intend in this statement to cover the same ground again. I 
shall take up only a few of the proposed amendments and offer some 
of my views on them. 

It has always been my assumption, possibly a naive one, that laws 
are enacted in order to correct existing evils. Unless something is 
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wrong about a particular situation there is no need to pass a law 
about it. 

The Cuarrman. Might I ask you there, Mr. Carey, you make the 
statement that you are taking up only a few of the proposed amend- 
ments. Does that mean that you approve of the others ? 

Mr. Carey. No, sir. I supported the views expressed by President 
Walter Reuther and other members of the CIO that testified before 
this committee. 

The CuHamman. You make your testimony part of the overall ap- 
proach of the CIO? 

Mr. Carry. Yes, sir, I do. 

The CHamman. Thank you. 

Mr. Carey. Simply stated, that appears to me to be the first princi- 
ple in establishing the need for the legislation. I consider the second 
principle to be that if an evil exists the remedy devised should be 
reasonably calculated to eliminate that evil. And, last, the remedy 
devised should not create greater evils than the one sought to be elim- 
inated. 

Or, to put the matter more specifically with respect to the pending 
legislation, what are the administration’s objectives? Are they sound ‘ 
Are the amendments which are proposed to carry them out wise and 
necessary 4 

In order to determine the objectives, it is not unreasonable to exam- 
ine what President Eisenhower has said. 

He pointed out at the beginning of his message to Congress that 
the prosperity of all our people is in a great “degree dependent on the 
existence of genuine mutual respect and good feeling between employ- 
ers and employees.” He declared, as to the field of labor-management 
legislation, that: 

Although the process is not and perhaps never will be complete, we have now 
achieved a measure of practical experience and emotional maturity in this field 
which, I do not doubt, is responsible for the relatively peaceful character of re- 
cent industrial relations. No drastic legislative innovations in this field are 
therefore desirable or required at this time. 

Federal labor-management legislation at best can provide only the framework 
in which free collective bargaining may be conducted. It should impose neither 
arbitrary restrictions nor heavy-handedness upon a relationship in which good 
will and sympathetic understanding should be the predominant characteristics. 


He concluded his introductory remarks with the statement: 


Experience gained in the operation of the [Labor-Management Relations] Act, 
however, indicates that changes can be made to reinforce its basic objectives. 


During the course of his election campaign he stated : 


The contest between labor and industry cannot be abolished without abolishing 
economic freedom. The role of Government is to serve as a referee. It is my 
hope that we will soon have an administration that will observe the rules of 
fair play. 


And again: 


The big solution to our labor problems are found, of course, in collective bar- 
gaining * * * 


And again, he stated he believed: 


* * * In the power of strong and responsible unions to meet management and 
determine their best interests right on the spot * * * 


The CIO would give wholehearted endorsement to almost every- 
thing I have quoted above. We, too, believe in the necessity for strong 
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and responsibile unions. We, too, believe that the contest between 
labor and industry cannot be abolished without abolishing economic 
freedom. We think it follows, obviously, that arbitrary restrictions 
on the power of labor to engage in that contest means a corresponding 
loss of economic freedom. We, too, believe that genuine mutual re- 
spect, good feeling, and symp: athetic understanding ‘between e mployers 
and employees is essential for the proper conduct of collective bar- 
gaining. 
~ Moreover, we believe, and we are confident that President Eisen- 
ower would agree, that a strong labor movement is essential to a 
strong and virile democracy. As he pointed out, the continuance of 
conomic freedom is dependent upon the continuance of the contest 
between labor and industry. I know you are aware that the first 
signs of the loss of freedom in any country is the shackling, or the 
destruction of its free labor movement. 

[ suggest it it imperative, then, that when you consider any basic 
legislation in this field you determine whether or not it will impair the 
exercise of economic freedom. If your answers are in the affirmative, 
then you must conclude that such legislation will, sooner or later, 
weaken the fabric of our democracy. 

Such, in effect, are the considerations this committee must have in 
mind in dealing with the proposed legislation. I am aware, of course, 
that great pressures are being ex xerted upon you. The responsibility 
of this committee and of the C ongress is to determine whether those 
pressures flow from an insatiable self-interest which i ignores the pub- 
lic welfare, or whether they flow from an insistent demand for the 
elimination of actual evils. In short, I am asking that this committee 
consider the proposed legislation, not on the level of political partisan- 
ship but on the lal of statesmanship. I trust that 1 am not asking 
too much. 

I should like to take up now, in the light of the foregoing consid- 
erations, several of the pending proposals. 

1. Free speech: The President’s message declared : 

The right of free speech is fundamental. Congress should make clear that 
the right of free speech, as now defined in the act, applies equally to labor and 
management in every respect of their relationship. 


Whatever else that statement may mean, it is certainly clear that 
the President intended that the rights involved should apply equally 
to labor and management. 

The definition to which the President referred appears in section 
8 (c) of the act, which states : 


The expressing of any views, argument, or opinion, or the dissemination thereof 
whether in written, printed, graphic, or visual form, shall not constitute or be 
evidence of an unfair labor practice under any of the provisions of this act, if 
such expression contains no threat of reprisal or force or promise of benefit. 

. 2650 would amend this section by adding the words, “Nor shall it 
be the basis for setting aside an election conducted under section 9.” 

If this Smith amendment carries out the administration’s intention, 
then it appears that the Presidential language quoted above was used 
to conceal, not to reveal, that intention. One thing should be made 
clear at the outset. Despite all the hue and cry to the contrary, there 
has never been any limitation on the right of an employer to express 
his opinion about unions in noncoercive language. It is true that the 
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Board has from time to time applied different criteria in determining 
what is coercive language. But, so far as we know, even the most out. 
spoken antiunion employers have not claimed in public that they have 
the right to use coercive language. The Supreme Court has repeat- 
edly made it clear that an employer has the same freedom of speech 
that all persons have under the Constitution, but if he exercises his 
rights in such a maner and under such circumstances that his words are 
found to have a coercive effect, the Board may take appropriate meas- 
ures to effectuate the purposes of the law to insure employes protection 
of their rights. 

We are all aware, of course, that the so-called captive-audience doc- 
trine is primarily responsible for this proposal. But that doctrine 
has already been nullified by the new Eisenhower NLRB, except for 
the limitation that an employer may not yield to his fierce desire to 
explain the union problem to his employees, on company time and 
property, within 24 hours before the election without incurring a 
new election if the union loses. This was hailed far and wide as a 
solution of the problem. 

Aside from this fact, however, it must be emphasized that the cap- 
tive-audience doctrine as previously applied did not, in any way, limit 
the freedom of speech of the employer. The Board did not say that 
the employer could not talk to his employees against the union on 
company time and property. It held only that, if he does, he must, 
upon appropriate request made by the union, give a union representa- 
tive opportunity to address the employees on company time and prop- 
erty. If the company refused to accede to such a request, under such 
circumstances, the union would have the right to ask for a new election 
if it lost. 

The new Board rule, and the proposed amendment, mean that the 
employer can now refuse to accord the union this privilege without 
risking a new election of the union loses. It should be quite clear 
that the employer’s free speech has never been involved in this par- 
ticular situation. It is the union’s opportunity to speak which was in 
issue. 

If the President’s language were taken literally, and the right of 
free speech were applied equally to labor and management, then the 
captive-audience doctrine would be written into the law, or the captive 
audience made illegal—but not the reverse. 

In other words, some employers are complaining that when the 
Board set aside an election after applying its captive-audience doc- 
trine, it imposed a penalty on the employer for the use of his right 
of speaking. Why should the ordering of an election, in which em- 
ployees merely choose their own collective- bargaining representative, 
be considered a penalty to an employer? Only an antiunion employer 
would advance such an argument. If this proposal is written into 
law it is only the antiunion employer who will benefit by it because 
he is the only type of employer that uses the captive-audience tech- 
nique. 

I ask the committee to examine the source of the pressure on be- 
half of this so-called free-speech issue. If you do that, you must, 
perforce, conclude that it comes primarily from antiunion employers. 
The outstanding example, in the industry with which I am most 
intimately familiar is the General Electric Co. 
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That company has been among the loudest complainants about the 
deprivation of constitutional privileges, its own constitutional priv- 
ileges, of course. About 6 years ago, more or less, GE’s antiunion 
zeal drove it to publish full-page ads in metropolitan newspapers to 
tell all and sundry, including its employees who were engaged in an 
intense struggle to throw off Communist leadership of their union, 
that the company wished “a plague on both your houses.” That gen- 
erous benediction has recently been affirmed. 

During every election at a GE location in which IUE-CIO has en- 
gaged in the last 3 years, GE has issued letters attacking all unions 
in general and the IUE-CIO in particular. Letters from GE have 
gone into the homes of every employee involved in these elections 
belittling, insulting, and degrading the union leadership. Large 
and small groups have been called together in GE plants for the same 
purpose. All this is done, of course, with the design of deterring the 
employees from selecting a collective-bargaining agent. 

GE is one of the loudest champions of this proposed amendment, and 
has repeatedly appeared before congressional committees in previous 
years to urge its adoption, or one similar to it. There are, of course, 
other employers of like-minded attitude who are pressing for this 
amendment. I suggest to this committee, however, that they try to 
find out how many employers, if any, who are not hostile to unions 
are seeking adoption of this amendment. I am confident that if you 
do make such a search you will be looking for the proverbial needle 
in a haystack. 

I ask you to apply to this proposal the criteria that the President 
has himself suggested. Does it lead to the establishment of strong 


and responsible unions? Does it promote genuine mutual respect, 
good feeling and sympathetic understanding between employers and 
employees? Clearly, the answer must be in the negative. 

2. Strike votes: On the subject of strike votes the President’s 
message declared : 


In the employer-employee relationship there is nothing which so vitally 
affects the individual employee as the loss of his pay when he is called on strike. 
In such an important decision he should have an opportunity to express his free 
choice by secret ballot held under Government auspices. 

The confusion that followed that vague and ambiguous statement 
has been only too evident to this committee and to the public. The 
Smith bill ealls for a vote after the strike has begun. The admin- 
istration has apparently made it clear now that it wants a strike 
vote before the strike begins. 

I do not propose to go into the merits of this proposal. You have 
already heard the arguments against it a number of times, and T think 
they are devastating in their impact, that the proposal is based on the 
erroneous assumption that union leaders act contrary to the wishes of 
their members, that it will interfere with collective bargaining, that 
it will worsen relations between employers and the employees, that it 
is a curb on the right to strike, that it is an unwarranted governmental 
intervention in collective bargaining, that it is an inexcusable inter- 
ference in the private affairs of unions, that it is a strikebreaking de- 
vice, that it is costly and futile, and so on. Ihave heard no plausible 
rebuttals to these arguments, and I doubt that this committee will 


hear any. 
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What I would like to consider is the motivation behind this proposal. 
What justification has the administration produced to support it? 

It is completely inconsistent with the high-sounding phrases of the 
President’s message. He declared there: 

No drastic legislative innovations in this field are therefore desirable or re- 
quired at this time. 

This is one of the most drastic innovations that has ever been pro- 
posed in peacetime. It strikes at the root of the collective-bargaining 
process. It is a profound limitation on the democratic self-govern- 
ment of unions. If President Eisenhower is unaware of these things, 
then he must be deemed uninformed about the basic elements of the 
problem on which he presumes to advise the Congress. 

His message stated that his recommendations are based upon experi- 
ence gained in the operation of the Taft-Hartley Act. Certainly, 
Secretary of Labor Mitchell produced no evidence of any experience 
requiring such change. No other administration official has produced 
any such evidence. 

It ought to be significant that never, heretofore, has any responsible 
leader of the Republican Party made such a proposal. Senator Taft, 
who always followed the administration of the Taft-Hartley Act 
closely, never suggested such a change. And he, as you know, made 
many proposals for a number of changes in the Taft-Hartley Act. 
During 1953, when this administration was trying to work out its pro- 
posals for amendments, no such suggestion saw the light of day. 

Again, we must look to the bitter extremists for the source of this 
drive. In my opinion, General Electric Co. is entitled to what dubi- 
ous credit can be assigned for having maneuvered this proposal to its 
present stage. General Electric has been propagandizing this pro- 
posal for at least 3 years, and submitted testimony on it last year to 
both the Senate and the House Labor Committees. This colossal cor- 
poration, managed by a small, tight clique of financiers who never con- 
sult their stockholders in regard to the company’s labor-relations 
policy, presumes to teach democracy to the unions of its employees. 
This tight clique of managers has provoked strikes of GE employees 
which have cost the company’s stockholders many millions of dol- 
lars, unnecessarily. It is these exponents of corporate autocracy who 
show such tender solicitude for their workers losing pay without 
participating in the kind of vote that GE thinks they ought to have. 
It would be the kind of vote, no doubt, which would give the company 
the opportunity to deluge its employees with the kind of union- 
busting propaganda GE invariably issues in representation elections. 

I would like to emphasize to this committee how devices of this 
kind play into the hands of employers like GE, who want to nullify 
the collective-bargaining process. From the time that a union seeks to 
be certified as bargaining agent to the time when, if it is successful, 
it signs a collective bargaining agreement, it is constantly subject to 
provocations and harassments by that company. Unless it is content 
merely to be a rubberstamp for GE, the union leadership is continually 
being belittled, demeaned, and reviled. Efforts are constantly made to 
create antagonism between union membership and leadership, to sow 
mistrust and create a lack of confidence. 

The strike vote proposal is a pernicious part of this technique. For 
example, we expect to propose to GE at the forthcoming national 
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negotiations in April establishment of a guaranteed annual wage, 
along with other needed improvements in wages and working condi- 
tions. If the compay follows its past practice, it will soon after begin- 
ning of negotiations begin to throw out hints that a strike is in the 
offing and that the employees will be dragged away from their work 
against their will. Then, as suspicions are generated, the company 
will warm up to its work with reminders to the employees to call for 
strike ballots. The company does this, of course, despite the fact that 
it knows that every local in the IUE-CIO conducts votes of its mem- 
bership before strikes are called, and, in many instances, as much as 
a two-thirds majority is required. The company is, of course, ready 
to impeach even this democratic process because it invariably dis- 
credits elections held by unions. In the light of all this skepticism 
one may legitimately wonder to what extent its own corporate elec- 
tions, such as it holds, have any genuine validity. 

In any event, it should be clear that this entire management design 
is geared to the objective of defeating effective collective bargaining. 
I am quite certain that the committee will find that the same attitude 
prevails among a great majority of the corporate defenders of the 
strike ballot. It should be evident that this proposal cannot be con- 
ducive to the genuine mutual respect and good feeling between em- 
ployers and employees which President Eisenhower properly considers 
so necessary. 

3. Checkoff: The proposal in regard to checkoff is not of great im- 
portance, but reveals some of the basic lack of understanding that lies 
behind so many of the proposals. 

The President’s message declared: 

The authorization which an individual employee gives to his employer for the 
checkoff of the employee’s union dues should be made valid until the termina- 


tion of the collective-bargaining contract which provides for such checkoff, unless 
the employee sooner revokes such authorization. 


Like some other parts of the message, this statement gives an er- 
roneous impression of the law as it now stands. Section 302 of the 
law now permits a checkoff, provided : 


That the employer has received from each employee, on whose account such 
deductions are made, a written assignment which shall not be irrevocable for 
a period of more than 1 year, or beyond the termination date of the applicable 
collective-bargaining agreement, whichever occurs sooner. 

There can be no doubt that the law as it now stands permits exactly 
what the President has recommended. It also permits checkoffs to 
be made irrevocable for a period of 1 year. This is a widespread 
yractice, and so far as I know there has been no objection to it, at 
east from any informed and responsible source. 

I suggest, again, that this committee should inquire as to what 
experience has been acquired in the administration of the Taft-Hart- 
ley Act which warrants this change. What are the complaints? From 
whom do they come? 

If we assume that this proposal has a rational basis, then it appears 
to me that there can be only one explanation. This is one more step, 
albeit a small one, to reduce the security which unions may bo able to 
negotiate for themselves with the employers with whom they have 
bargaining relationships. It is a minor form of union security. It 
is a convenience which provides for a little certainty, and avoids some 
clerical work. The employer who agrees to a checkoff finds it to his 
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advantage to have the definiteness of arrangements which are assured 
by the yearly irrevocable checkoff. On the other hand, an employee 
who doesn’t care to sign a checkoff authorization is under no compul- 
sion to do so. The law now requires that these assignments be en- 
tirely voluntary. 

It is evident that those who have instigated this amendment may 
hope that, if all checkoffs are required by law to be revocable at will, it 
may be easier for hostile employers to induce their employees to revoke 
the checkoffs and so reduce union revenues. If there is any such hope 
it is illusory. The proponents of union-busting have overshot their 
mark, The amusing thing there is that this proposal galls even the 
United States Chamber of Commerce, but for the extraordinary rea- 
son that it is more helpful to the unions than the present arrange- 
ment. Mr. Barton, general counsel for the chamber of commerce, 
pointed out in his testimony before you that contracts are not infre- 
quently written for as long as 5-year periods. He goes on to say: 

This is an extremely long time during which to impose such a charge against 
an employee's paycheck. We fear the right to revoke would have little meaning 
to the average employee. Once a checkoff authorization took effect, would he 
not be most unlikely to exercise the initiative required to revoke it, even though 
he might like to do so. 

The chamber, therefore, prefers the present law on this point. 

However, even though the effect of the proposal may be dubious, the 
principle behind it is highly significant. This is another example of 
an attempt by the Government to interfere in the terms of the col- 
lective-bargaining contract. It is one more step down the road to- 
ward Government control of the labor contract, and then of the labor 
union. 

The President’s message, very highmindedly, states that : 

Federal labor-management legislation at best can provide only the framework 
in which free collective bargaining may be conducted. 

The word “free” will soon become a stranger in that particular con- 
text as the Government adds one item after another to the collective- 
bargaining subjects which it controls. In the light of this checkoff 
proposal, the President’s message sounds highly ironic when it states: 

It [government] should impose neither arbitrary restrictions nor heavy- 
handedness upon a relationship in which good will and sympathetic understand- 
ing should be the predominant characteristics. 

4. Federal-State relations: The President has not made any recom- 
mendations for amendment of the Taft-Hartley Act in this respect at 
this time. He did, of course, say that there is a need for clarification 
of jurisdiction between the Federal and the State governments in the 
labor-management field. He also said, however, that the Department 
and agency heads concerned have been requested by him to examine 
the various areas in which conflicts of jurisdiction occur. When such 
examination is completed, he said, he would make recommendations 
to the Congress for corrective legislation. 

However, S. 2650 jumps the gun, with its proposal that: 

Nothing in this act shall be construed to nullify the power of any State or 
Territory to protect the health or safety of the people of such State or Territory 
during emergencies resulting from labor disputes. 

It seems to me quite clear that this proposal does not carry out the 
President’s recommendations. It is evident that the President wants 
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a study made of all the areas in which alleged conflict of jurisdiction 
in labor-management matters occur. The area covered by Senator 
Smith’s proposal must be considered one of these areas, otherwise no 
need could be claimed for making this amendment. Surely there is 
no such emergency about this matter that legislation must be enacted 
before a study is made by Government agencies. Or is the urgency 
based on the corporate fear that more knowledge, information and re- 
flection will prevent the passage of such an amendment ‘ 

We are, of course, strongly opposed to this amendment. Behind 
this facade of words is the clear intention to limit the right to strike. 
There has never been any question, and there is no question now, that 
the Taft-Hartley Act does not prohibit the States from applying their 
police powers to violence in all labor disputes or invasions of private 
property, or other violations of laws adopted pursuant to traditional 
police powers of the States. Consequently, insofar as health and 
safety of a State’s inhabitants are affected by such violence, or 
breaches of the peace, there is nothing in the law to inhibit the State 
from protecting its citizens. 

No: that is not what the proponents of this amendment are seeking. 
In his testimony before this committee, Secretary of Labor Mitchell 
stated in regard to this amendment: 

The National Labor Relations Act and the decisions of the courts have had the 
apparent effect of leaving the States powerless to deal with emergency strike 
situations which incidentally affect interstate commerce. 

He said further: 

I assume that this [amendment] will make it possible for the several States 
to empower their governors to deal with these situations in the way the Presi- 
dent can in cases of emergencies endangering the national health or safety. 

It has already been pointed out to you that one obvious effect of this 
proposal would be to encourage the enactment of State legislation 
requiring con-pulsory arbitration of labor disputes in public utilities. 
Thus, in their implacable drive to derogate from the power of the 
Federal Government to handle labor disputes which affect inter- 
state commerce, and to turn these matters over to State governments 
where they can be more easily controlled, these powerful corporate 
interests are willing to swallow, at least for the time being, a penn. 
ciple which has been anathema to them heretofore, namely, compulsory 
arbitration of labor disputes. Perhaps vhey believe, and we have no 
reason to doubt the sound basis for their belief, that they will be able 
to manipulate State legislatures to reach results satisfactory to them. 

Secretary Mitchell was apparently conscious of this problem. For 
he made the bland assumption that governors of the respective States 
will handle their emergencies the way the President is empowered to 
handle national emergencies under the Taft-Hartley Act. The Presi- 
dent, of course, has no power to require arbitration of national emer- 
gency disputes. He has, in fact, declared himself unalterably opposed 
to compulsory arbitration. However, he can obtain injunctions for 
80 days. 

What I want to point out particularly is the type of dispute in 
which the President has intervened under color of the national emer- 
gency provision. I think this is important because Secretary Mitchell 
has assumed some parallel between the two situations. 

Among the various national emergencies that have been declared, 
1 involved a single steel fabricating plant, 1 involved a group of cop- 
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per mines, 1 involved the meatpacking industry, 3 involved bitumi- 
nous coal production, and 2 involved the maritime industry. There 
was only 1 in the utility field, namely, long-line telephones. 

All these emergencies were declared, remember, in the name of the 
national health or safety. 

In the light of these samples, what is there to prevent any State 
from making an equally broad interpretation as to the types of 
disputes that affect the health or safety of their inhabitants? Is it 
not evident, consequently, that such a provision may well result in 
removing substantial parts of the American economy from the juris- 
diction of the Federal labor-management laws? I submit to the 
members of this committee that this proposal, if enacted into law, 
has the potentiality for destroying the effectiveness of Federal legis- 
lation in this field. 

On this subject, again, I ask you to consider the source of the drive 
for legislation of this type. 

I must return again to companies exemplified by General Electric. 
This is a company with hundreds of operations of various sizes in 
most of the States of this country. Consider the tremendous advan- 
tage which such a company enjoys in its relations with unions in this 
field. Its major policy, insofar as its relations with unions are con- 
cerned, is, first, to see that its employees are not organized, and, 
second, if it cannot prevent organization, at least to see that the 
employees are scattered in as many unions as possible. 

It should be apparent that in this game of playing off one union 
against another, an employer would have an extremely valuable 
weapon in the fact that the labor laws of each State are different, 
particularly in the handling of strikes. It is here that you have the 
nub and the kernel of the opposition by these vast corporations to 
Federal regulation of these matters. 

A reasonable degree of uniformity throughout the Nation, obtain- 
able only through Federal law, is a definite obstacle to the divide- 
and-conquer policy of such corporations as General Electric. 

Moreover, it is not merely the clarification of alleged conflicts in 
which the protagonists of this and similar proposals are interested. 
They want States to have unlimited power to abridge the right to 
strike. 

In its testimony before this committee a year ago, General Electric 
declared, first, that States should not be restricted in their right to 
regulate strikes and picketing, and second, that there should be no 
limitation on the right of State courts and legislatures to define the 
objectives and purposes for which a strike or picketing is illegal. 
That, gentlemen, is where such proposals as this will eventuate, by 
judicial interpretation, if not by original intent of the Congress. 

In view of the profound significance of this amendment, we must 
conclude either that the Smith bill does not carry out the administra- 
tion’s intention, or that President Eisenhower was unaware of the 
effect of this proposal. In view of Secretary Mitchell’s testimony, I 
must exclude the first alternative. If I must accept the second alterna- 
tive, then it passes my understanding how the President could have 
declared in his message that: 

No drastic legislative innovations in this field are therefore desirable or re- 
quired at this time. 
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If the committee does not consider this proposal drastic, then I 
suppose the only prescription that would fit that definition would be 
outright repeal of the Taft-Hartley Act. Yet, it would not be fan- 
tastic to say that if this amendment is adopted, most of the provisions 
that might be deemed favorable to labor in the Taft-Hartley Act 
would be, to all intents and purposes, repealed. 

If the time available to me, as well as your patience, permitted, I 
would discuss some of the other proposals that have been made for 
amendments to the Taft-Hartley Act. However, I think I have ade- 
quately indicated not only my point of view on the particular amend- 
ments proposed, but my view as to the criteria that should be observed 
in judging them. 

In conclusion, I reiterate the hope I expressed earlier that the legis- 
lative judgment on these proposals should be lifted from the arena 
of partisan politics to the level of impartial statesmanship. I urge 
you to take the long view of the hazardous road down which these pro- 
posed amendments would be taking our Nation’s economic life and 
its traditional right of democratic self-determination. 

Consider them first for their effect on collective bargaining, and the 
peaceful resolution of industrial disputes. We are confident that ma- 
ture consideration of these restrictive amendments will bring you to 
the same conclusion, expressed, for example, by Dr. George W. Taylor, 
former Chairman of the War Labor Board and of the Wage Stabiliza- 
tion Board, several years ago: 

Seldom is there a full comprehension, by the parties or by the public, of the 
fact that collective bargaining doesn’t produce results automatically. Success 
depends first of all upon a state of mind that leads to restraint in the use of 
power and then sparks a purposeful direction of the mechanics of joint dealing 
toward agreement making. Reconciliation of conflicting demands through under- 
standing, persuasion, and by compromise is the essence of collective bar- 
gaining. * * * 

Wide latitude of decision and an extensive right to use economic power as the 
ultimate determinant of unresolved issues must remain with unions and with 
management if the essentials of collective bargaining are to be preserved. Each 
substantial narrowing of latitude and every restriction upon the right to strike 
weakens the structure of collective bargaining. * * * 

Secondly, consider their effect on the growth of a vigorous labor 
movement. This Nation has assumed the leadership of the free 
democracies of the world. Every important action taken by this Na- 
tion is carefully scrutinized by both our friends and our enemies 
abroad. The actions we take which follow the line of our democratic 
traditions increase the faith and hope of, and strengthen our prestige 
with, those people in the world who are free or who are struggling for 
their freedom. Conversely, every action we take which permits a re- 
striction on our democratic heritage is broadcast with perverted em- 
phasis around the world by the Communists as proof of their claims 
of democracy’s weakness and hypocrisy. 

The CIO and AFL have devoted huge funds and personnel to assist 
in the development of democratic unionism in other countries of the 
world. They believe—yes, and you know—they have made substantial 
contributions in this way to the preservation and the strengthening 
of the nations of the free world. They have been able to exert such 
influence because they could demonstrate that they are genuinely free 
trade unions with a strong democratic heritage, unfettered by the 
whims of governmental intervention. It is this kind of background 
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which gives the American labor movement such persuasive voice in 
the councils of the Internationa) Confederation of Free Trade Unions, 

Consider then, if you will, the inevitable effect of the restrictions 
proposed by S. 2650. If this legislation is adopted the peoples whom 
we are trying to influence to come into the orbit of freedom must in- 
evitably lose hope in the ultimate success of their efforts when they 
see that the strongest labor movement in the world is unable to protect 
itself from crippling restrictions imposed by its own Government— 
restrictions initiated be reactionary management. 

Consider, finally, the effect of this action on those workers in this 
country who have been struggling desperately with varying degrees 
of success to throw off the Communist leadership that has so grossly 
misled them these many years. You are, of course, well aware of the 
tremendous strides that the American labor movement, particularly 
the CIO, has made in crushing the insidious influence of the Commu- 
nists in unions and in sensitive defense industries. We have done so 
by exercising the democratic process, by showing the confused and 
deluded worker the real advantage of belonging to a democratic, 
American trade union as against. belonging to unions which are mas- 
querades for the Communist Party. Our ar guments have carried con- 
viction because we have been able to demonstrate that even despite the 
handicaps heretofore imposed by the Taft-Hartley Act we are still 
relatively free, still strong, still democratic. 

But how can our words carry conviction if legislation of this type 
is adopted? What defense would we have against the smears of those 
who could rightfully point out that we are being increasingly shackled 
by restrictive legislation? I flatly predict that if amendments of this 
type become law you will immeasurably increase the difficulty of our 
struggle to eliminate the influence of Communists in the American 
labor movement. No legislation that you could devise, aimed solely 
at getting rid of the Communists, could ‘possibly undo the damage such 

amendments would cause to the morale of the American worker. At 
the same time, nothing could provide more effective ammunition for 
the Communist arsenal in the United States, nothing could better 
serve as Communist fertilizer for a rebirth of Communist influence 
in the American labor movement than the enactment of these further 
constrictions on democratic trade unionism which President Eisen- 
bower and the Smith bill propose. 

This committee, in considering these proposed amendments, will 
betray its solemn obligations if it fails to realize in every moment of 
its deliberations that it is not dealing solely with a domestic issue of 
labor-management relations. It is dealing with an issue of worldwide 
democratic leadership, an issue that will affect the attitude of millions 
upon millions of workers in Asia, Europe, Africa, South America, 
and particularly in the Russian satellite countries, toward the United 
States. 

I warn that where this committee—and the United States Con- 
gress—fail or prove derelict, the Communists will succeed. Both in 
the United States and throughout the world they will capitalize— 

capitalize against our lives and our democracy—on whatever mistakes 
of commission or omission you may make. 

Mr. Chairman, I would be pleased to answer questions on any part 
of the testimony or any phases of the Taft-Hartley Act, the Presi- 
dent’s message, or the Smith proposal before this committee. 
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The Cuarrman. Mr. Carey, we are very grateful to you for your 
testimony. While I do not agree with all your conclusions, I want to 
cay this, and I want to say it for the record, that I have been personally 
familiar with the work you have done in my State of New Jersey on 
this Communist struggle and I want to congratulate you on that and 
make it clear we approve, and hope to support you in every way pos- 
sible. Whether you are correct in your statements with respect to 
the President’s proposals, I am not in a position to admit at this time. 

It has been suggested here by some witnesses that we take the free 
speech provision out of the act entirely. Would you favor that? Do 
you think that would be a better approach, just have nothing about 
it in the act at all? 

Mr. Carry. This Congress seeks legislation to restrict the strength 
and growth of free democratic unions. This I think is the finest com- 
mittee that this Congress has. This committee has a splendid record 
of having proposed one single piece of legislation to increase the con- 
fidence of American labor in our democratic process in almost 20 
years. I refer to the Fair Labor Standards Act. I do not know, sir, 
of a single solitary employer that can claim that its freedom of speech 
was ever limited in the management-labor relations field. I do not 
suggest that this committee or this Congress or anyone else can show 
one single employer that was ever discharged because he joined his 
employer’s organization, I do not know of a single solitary case where 
the employer did not have the free right to express all his views re- 
garding labor unions. The only question involved was whether or 
not they had the right to discharge people because they exercised 
their God-given right of joining with their fellow workers in a union 
to defend their interests. 

Sir, with that as the record, do you know of a single employer whose 
freedom of speech was ever limited? The only question that arises 
here is whether the employer can call together the employees of the 
plant, using the company time and the company property, as a captive 
audience, and use coercive language to those employees. 

The Cuamman. Do you think we should eliminate the captive audi- 
ence idea on either side? That would apply to unions as well if they 
fine a member for not coming to a meeting. Should we eliminate both 
those factors ? 

Mr. Carey. Sir, I would suggest that this Congress understand that 
organizations of employers and organizations of unions are nongov- 
ernmental institutions. The Congress should not attmept to write 
the rules. Congress has a right to write the rules to guide the referee 
in this contest that operates in a free society. 

No, sir, I would suggest that this committee ought to strongly 
recommend that Congress not write the constitutions of unions, not 
write the rules that govern employers or the workers, unless those 
rules tend to violate the interest of other citizens. What is it the 
business of this committee as to how management and unions in their 
freedom get along in the dissemination of their propaganda and in- 
formation. Let them have the freedom that they are supposed to have 
under the Constitution on a fair and proper basis. Limit of course 
unions restricting the freedom of speech of employers if they should 
ever do that, and they never have, and likewise limit the restrictions 
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that employers impose because of their economic power over the lives 
of the people involved. 

I would suggest that we not seek to make unions instruments of the 
Government, controlled by the Government. The proposals we con- 
sider here, sir, mean that this Government of ours will write the rules, 
the constitutions of our unions, their methods of conducting strike 
votes, their methods of conducting the course of their business, that 
is purely within the realm of a nongovernmental organization. The 
less legislation you have in that regard, the better, simply because we 
already have over the years proven that our constitutional guaranties 
of freedom of speech are one important segment of our society. 

The Cnamman. I am still not clear what you are advocating. Shall 
we take out the free-speech section out of the law entirely and let 
nature take its course ? 

Mr. Carey. I am fearful if it would be misunderstood. If I sug- 
gest that you take out the free-speech section, it could be construed 
to mean we would restrict the free-speech privileges that now exist. 

The Cuarrman. They are guaranteed under the Constitution. 

Mr. Carry. I would suggest that you not add the words as proposed 
in the Smith bill to the present legislation. I would suggest that 
we look and see if there are any ev ils now in the present practice. If 
there are, correct them. It just so happens that the captive- -audience 
proposal, a rule of the Labor Board, that if the employer engages in a 

‘aptive-audience technique, and the union asks for an equal oppor- 
tunity, the employer is required to grant that equal opera or 
in the event the election is lost by the union, the Board could order 
another election. That was enough in itself to prevent employers 
from violating the free-speech provisions of the law of our land and 
unfairly using the position they held. 

The Cuarrman. Would you permit the representatives of employers 
to appear at any union meeting that discussed the issue and have the 
same opportunity before the union meetin 

Mr. Carey. If he is a full-fledged member of the union with the 
rights and privileges of membership, certainly, sir. 

The Cuatrman. I do not think that is the answer. 

Mr. Carey. What business would it be of a guy that is not a member 
of a union coming in to try to influence its policies and program, an 
employer particularly ¢ 

The Cuareman. I am just suggesting that it work both ways. 

Mr. Carey. It works both ways. If the corporation gathers to- 
gether the employees on company ‘time and property, the union should 
have the same privilege. Ifthe employer gathers together the people 
off company time and property to call meetings, the union should have 
the same privilege to do that. 

I will give you an example. The Westinghouse Electric Manufac- 
turing Co. in East Pittsburgh shut down their operations and called 
together the employees. The purpose of that was so that the members 
of management could address that group on international trade. They 
contended unfairly and unwisely that products coming from abroad 
denied this group of workers their opportunity for employment. It 
was untrue. The facts would not sustain it. We would have no right 
to protest that. But if that employer by the captive-audience tech- 
nique brought the people together for the purpose of degrading or 
reviling the union or discussing collective-bargaining matters, the 
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corporation ought to in all fairness invite at the same meeting, at the 
same time, a representative of the union. But if the employer fails 
to do that, if an election is pending of a representation nature, it is 
only fair and wise that the employers not do it, or have the union 
people come in. 

' The CuarrmMan. I do not want to belabor this at the moment, be- 
cause we have limited time. I am going to ask the members of the 
committee if they have any questions. First I will ask Senator Gold- 
water. 

Senator Gotpwarer. Mr. Chairman, I have no questions. I think 
that Mr. Carey has raised an interesting point on the matter of a 
captive audience. I suggest that we are a captive audience this morn- 
ing, and if what you say is true, that the employer should not have the 
right to belittle the union, and in turn refuse the union the right to 
answer those charges, I suggest it is wrong for any testimony, whether 
it comes from labor or management—— 

Mr. Carry. Please—— 

Senator Gotpwarer. Will you let me finish. You have been making 
a speech all morning. 

Mr. Carry. I am testifying here. Do you have any questions to 
ask of the witness 4 

Senator Gotpwarer. I am making a comment, and I have a 
right—— 

Mr. Carry. Are you making a comment on my statement and 
testimony ¢ 

Senator GotpwatTrrR. Yes, I am. 

Mr. Carry. I havea chance to make a rebuttal to your comment. 

Senator Gotpwatrer. Mr. Chairman, will you ask the witness to 
allow me to complete my statement? He can make all the comment he 
cares to. 

The Cuarrman. Mr, Carey—— 

Mr. Carrey. Mr. Chairman, I object to the statement made by the 
Senator that I am holding him here in captive audience. It is untrue. 

The CratrmMan. Will you sit down, please, and let Senator Gold- 
water finish his statement. 

Senator Gotpwarer. I repeat, in effect we are a captive audience and 
this witness, as have other witnesses—and I will say the same for 
management if they came in here and made derogatory remarks 
against the unions—the other side should have the right to come in 
here and answer those accusations. In his testimony, Mr. Carey said 
on page 7: 

The union leadership is continually being belittled, bemeaned, and reviled. 


I think it is fair that General Electric or any other company so 
accused be given an opportunity to come in here and testify and answer 
those charges. 

Mr. Carey. I agree with the Senator fully and completely. I just 
merely object to the fact that the Senator tries to indicate that I 
would be opposed to General Electric coming in here as General 
Electric did, as my testimony so indicates. General Electric was in 
before this committee in April of last year. 

Senator Gotpwarterr. I suggest that you were in last year, Mr. Carey. 
Mr. Carry. Before this committee, sir? 
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Senator Gotpwater. I do not remember these specific charges being 
made. 

Mr. Carry. They were published widely, sir, in books. 

Senator Gotpwater. I have the complete record. I just make the 
point that I do not think it is fair for management or labor to come 
in here and make statements that cannot be answered or the oppor- 
tunity is not offered to make the answer to those statements. 

Mr. Carey. I do not think it is fair for a Senator to make an 
accusation that I engage in a technique of captive audience that I 
object so strenuously to on the part of management. 

Senator GotpwarTer. You can take the accusation any way you 
want. 

Mr. Carey. Sir, I just want to assure you that you are not a victim 
of a captive-audience technique. You can come in late, you can 
go out early, but that is not true of an employee in a manufacturing 
plant just prior to an election. Sir, it is not very often that you 
have the opportunity of having contact with the labor movement 
or a labor leader, and I agree with you that anything we can do 
to encourage that would be extremely helpful. I have just been 
more fortunate in view of my background of having a greater oppor- 
tunity to understand something of this democratic American labor 
movement, and what it is attempting to do, and I do vigorously and 
with some considerable emotion oppose the kind of restrictions that 
uninformed people, pretenting to be specialists in this field, are 
engaged in promoting. Certainly, sir, I would like to see the repre- 
sentative of General Electric, who is in this room, come up and 
discuss this subject with me. That would not be too awfully bad 
to do, and it would be extremely helpful despite the time that this 
committee—— 

Senator Gotpwarer. May I ask Mr. Carey a question? Were you 
referring to the committee when you said “uninformed experts on 
this subject” ? 

Mr. Carey. Everybody is an expert in this field. 

Senator Gotpwarer. I disagree with you. They are not experts. 

Mr. Carry. Pardon? 

Senator Gotpwarer. Everybody is not an expert in this field. 

Mr. Carry. They set themselves up as experts. 

Senator Gotpwarer. I have been an employer all my life, and I 
do not consider myself an expert. 

Mr. Carry. Sir, you are on the committee. 

Senator Gotpwater. Are you sorry I am? 

Mr. Carey. No, sir; I did not say that. 

Senator Gotpwater. I thought you said that you were. 

Mr. Carry. I said you are on a committee that specializes in this 
field. Membership on that committee requires you to be extremely 
well informed, even more so than other Members of the Senate, be- 
cause it is upon your guidance and advice that they must act. If, 
sir, you have been an employer most of your life, it would be well 
that you use every possible opportunity you have to see if you cannot 
understand the other point of view. The other point of view is 
that of the people that work for the employer. We represent, both 
of us, the most productive people in the world. The great strength 
of our Nation in this contest against totalitarianism rests in the fact 
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that the workers of this country can outproduce any other group of 
workers in the world, not just 2 to 1, but in many cases5tol. | 

I am privileged to represent that group. I ask for consideration 
of the most important segment of our society in time of war and 
peace, the wage earners of this country. 

Senator Gotpwater. You feel, then, that a man who has been an 
employer and businessman can be fair in these matters! 

Mr. Carey. If he is informed; yes, sir. If he does seek to balance 
out his past experience with any additional experience that is made 
available to understand the point of view of the people that work. 
I admit the difficulties involved in that. It is untortunate that 
we do not have more people in the Senate who have a background 
of trade unionism and a backgvoun of labor that you can consult 
with from time to time. It is unfortunate, sir, that we have not 
had in the ranks of labor an equal opportunity with other sections 
of our society. I just simply say—and it is not because of limita- 
tions imposed upon the employers in their right to express anti- 
union views—anyone that knows the labor-relations situation in the 
United States would know that employers better than workers use 
the mediums of public information. Labor does not have a chance 
against an employer when it comes to newsprint or radio or tele- 
vision, and all these other media of communication. The labor move- 
ment in the United States is having considerable difficulty. 

I sit before a committee of this nature and one side of the table thinks 
that labor was in clover for the last 20 years, sir. It is not so. It is 
worse now than it was, yes. But it was not particularly good in the 
last 20 years to my knowledge. I cite as an example that this labor 
committee has initiated one piece of legislation to gain the confidence 
of the workers of this country in almost 15 years. Yet we hear that 
labor was so awfully well treated in this country in the last 15 years, 
that some people seem to have « mission in life to correct that im- 
balance. 

I would like to look at it ana have others look at it a little more 
objectively. I think labor in this country is being so abused that 
the confidence that they hold in their democratic institutions is in 
jeopardy and I so testified. 

1 appreciate the views expressed by the chairman of the effort by 
the union that I am privileged to represent in the field of fighting the 
Communists. I stated in my testimony that we fought and we had 
some success despite the provisions of the Taft-Hartley Act in New 
Jersey and other States. But it hurts, sir, when our union had to pay 
$85,000 tribute to the Communist Party in the form of the UE be- 
; cause some judge was uninformed about these issues, he reversed the 
‘ decision of the court where the hearing was held and said to our local 

unions, “You have to turn over the funds and property you possess 
; to the Communist controlled UE.” Over my objections, the local 
i unions, wanting to live, did just that. Otherwise, the property of the 
union officers was in jeopardy. 
Senator Upron. This occurred where—In Massachusetts ? 
| Mr, Carey. It occurred in the State of New Jersey, and I suppose 
will occur again. 
; The CrArrman. I will have to ask the committee, if they will; to 
| follow the usual procedure and question the witness one by one. Is 














































Senator Goldwater, who was the ranking member before Senator Pur- 
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tell came in, through? I will ask Senator Murray if he has any ques- 
tions. 

Senator Murray. Could you furnish the committee with any exam- 
ples of General Electric propaganda to defeat union organization? 
You made some reference to that in your testimony, I understand. 

Mr. Carey. Yes,sir. This General Electric Co. at one time-was con- 
sidered one of the finest corporations in regard to the manner in which 
they dealt with the employees in the histor y of the country. I would 

say that General Electric was a splendid corporation under the leader- 
ship of Mr. Gerard Swope, the president of that company, and Mr. 
Owen Young, the chairman of the board. They did not engage in 
actions against the union now engaged in by that corporation. So 
when you speak of the General Electric Corp., sir, 1 am speaking of 
the present managers of that corporation. 

Under date of May 8, 1950, they set forth a summary of the present 
proposals before this committee, and they said: 

As we did 4 years ago, we went to Washington this week to urge Taft-Hartley 
revisions before the House. We had been before the Senate in April. Our prin- 
cipal emphasis before each committee was on what to do about Communist dom- 
ination of labor unions. We also urged compulsory unionism be outlawed. 
Among other additional recommendations, we urged that State powers in the 
labor-relations field be preserved, that the rules against secondary boycotts be 
clarified and tightened, that free speech be fully restored to employers as to 
other citizens, and that a secret ballot honestly conducted and counted be re- 
quired before a strike. 

This is a pretty good summary of the present proposal that is under 
consideration here made exactly 9 months before it was born in Janu- 
ary of 1954. So I feel perhaps GE was there at the conception, if it 
could anticipate the characteristics of the proposal that far in advance. 

Then, sir, they proceed to put propaganda out all over the place. 
Rome, Ga., is an example. They advertise in Rome, Ga. There are 
eighty- -some-percent native Anglo-Saxons, and they talk about no 
labor disputes there and they talk about a great number of other items. 
They carry on campaigns against the people joining unions. Of 
course, I think the people in Rome, Ga., will join a union. Of course, 
that effort on the part of General Electric was heavily subsidized in 
the form of tax amortization by the United States Government. It 

carried on campaigns in Anniston, Ala., Louisville, Ky., and all over 
the place, and we have a tremendous amount of material here and now 
that we could display before this committee. If the members of the 
committee feel that is not a proper thing to place before this com- 
mittee, we could do it in some other fashion or form. I would prefer 
to do it jointly with the General Electric Corp. Never to my know]l- 
edge has this company ever been impeded in their vicious campaign 
to advertise their antiunion point of view. And to suggest that they 
have any limitations on freedom of speech I thing is a denial of the 
truth. 

Yes, sir; we would be glad to submit before this committee the 
information of the nature that if unanswered would prevent the people 
from having a freedom of choice of the collective bargaining instru- 
ment that they desire. 

(The information referred to was not received at the time the hear- 
ines were printed. When received it will be retained in the committee 


files.) 
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Senator Murray. I think some examples would be desirable to 
have. 

Mr. Carry. One of their fine methods was to pass out lollypops in 
Louisville, Ky., advertising the fact that you would be a sucker to 
join a union, and asking the people to vote no union. The people 
overwhelmingly voted for the union. 

That, we would say, since we have the privilege of passing out 
lollypops or refusing to accept them is a different proposition than 
the captive audience technique. So I am not suggesting, sir, that 
their effort has been effective. It is just when General Electric, who 
has always enjoyed this opportunity of speech has never stopped 
talking. 

The CHatrman. I will say in all kindliness to you that you are 
holding up your own pretty well on the speech situation this morning. 

Mr. Carry. Forgive me, if you will, sir, but it is awfully close. We 
go into negotiations with General Electric and the other companies, 
and we know that the discussion of these proposals—for instance, the 
attitude of the House committee—may weaken our position as we are 
trying to bargain effectively with this extremely powerful corporation. 
1 do hope my voice holds up through those negotiations. 

The Cuarrman. I may say that in the light of Mr. Carey’s testi- 
mony and his own suggestion, I see on my schedule that because one 
of our witnesses could not come tomorrow we will have a spot for a 
representative of the General Electric Co. So some time at tomor- 
row’s hearing, we will permit somebody to appear from General Elec- 
tric and meet your charges. 

Mr. Carey. I am perfectly willing to give the balance of my time 
to the representative of General Electric who is here now. 

The Cuatrman. There is nothing left of your time, Mr. Carey, but 
I must give my colleagues a chance to ask questions if they want to. 

Senator Murray. I have just one more question. 

What is your idea of the meaning of equal opportunity in terms of 
free speech ? 

Mr. Carry. Equal access to the poset you are trying to appeal to. 

Senator Murray. Equal acccess / 

Mr. Carey. Equal access, yes, sir. 

Senator Murray. You will furnish those examples of General Elec- 
tric propaganda ? 

(The information referred to was not received at the time the hear- 
ings were printed. When received it will be retained in the committee 
files. ) 

Mr. Carey. Yes, sir. I see a sharp distinction between, say, a free 
press and freedom of the press. Such a thing as having freedom of 
the press but not having free press. I would say by and large if we 
could get the testimony of the real employers of this country—not 
the professional association officers—if we could get the testimony of, 
say, the president of the General Electric Corp., or the production 
people, not just the propaganda artists, it would be so much better. 
[ regret that looking over the schedule of the employers to appear 
before this committee there are so awfully few actual employers ap- 
pearing before this committee. It is unfortunate. I think as you 
get the presidents of the union to appear, and you should, you might 

likewise get the presidents of corporations, not just the associations, 
because it is too easy to hide behind the name of an association when 
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you are actually either standing for or opposing a piece of legislation 
regarding the labor-relations field. 

Senator Purret.. Mr. Chairman. 

The Cuatrman. Senator Purtell. 

Senator Purre.y. I just wonder how many members of the unions 
appear here rather than union leaders or representatives of large 
union organizations. I do not recall having had any just plain union 
members here. I do not disagree with your remarks, but 1 wanted to 
indicate that I have been in these hearings now for the second year 
and I recall very few, if any, just plain union members coming up 
here to testify. 

Mr. Carry. Are you suggesting that we have some ? 

oar Purreti. I would suggest that we have not had any . 

Mr. Carey. I think you should. I really believe particularly you, 
slediabon, in view of the industrial makeup of your constituency, I 
suppose you ought to be privileged to have a chance to meet a worker. 

Senator Purrei.. Not only have I had a chance to meet them, but 
I have been one for a good many years. 

Mr. Carey. That is fine. That is as good an answer as I could give 
Yes, I think you ought to have this opportunity of meeting wor kers, 
because I do think that in the present atmosphere the members of the 
Senate Committee on Labor ought to be privileged to know more about 
this subject and to meet the people that are actually involved. 

Senator Purreiy. You feel that they really ought to have a right to 
be heard ¢ 

Mr. Carey. Sir, I think we should not move so rapidly in consider- 
ing such important legislation to always be looking at the clock to 
say you have 10 minutes to express a view on an important subject 
like this. 

_ Senator Purrei.. I wonder if you would mind answering my ques- 
tions ¢ 

Mr. Carey. And the limitations on those who do appear. I suggest, 
yes, sir, we should have more workers appear. We should have actual 
employers appear. I would just hope to meet an employer who would 
contend that he has not had the complete right to freedom of speech 
and where it has been impeded to the extent that legislation is neces- 
sary to correct an evil. 

Senator Purrett. What I wanted to say was that I agree with you, 
that workers ought to be heard, and I am trying to provide one way 
that workers can be heard by the secret ballot in strikes, 

Mr. Carey. Sir, I get elected every year. I am subjected to elec- 
tions as the secretary- treasurer of the ‘CIO and as president of the 
union, and I would appreciate it if at least in this instance you would 
respect my credential as it is. 

Senator Purrex. I have. 

Mr. Carey. I am a spokesman for it, the [UE-CIO. If the Senator 
feels that perhaps a worker or the members of the union I represent 
would take a position different than my own, I think that contest 
ought to be carried out so that you find out whether or not it is true, 
as his proposal before this committee indicates. This proposal in- 
dictates that this Senate, so far, does not believe that the union officers 
express the views of their members, that they have doubts. They want 
to carry that to a vote. What vote would you care to carry it to, sir? 
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I think the testimony that I present to the committee would be ratified 
by the members of the union I represent. 

Senator Purrecy. In many instances we have no way of knowing 
whether it backs up leadership or not. I really think, Mr. Carey, that 
in the majority of cases it will substantially back up the le: adership 
of unions. I think that it will strengthen their hands. It will for- 
ever dissipate this question as to whether they do represent the work- 
ersor not. I cannot understand why union leadership fears or opposes 
it. If the union leadership does speak for these people in a strike, 
it would seem to me that the results of these elections would fortify 
them in those cases where they did speak for the worker. 

Mr. Carey. Senator, you know that the elections are held. You 
know that in General Electric we hold elections in all our local unions 
before we go through the process of a strike. You know that. You 
know in your own State you hold elections. 

Senator Purrett. How long before the strike is called are they held 
in all unions? 

Mr. Carey. It just so happens that the ones you should be familiar 
with, the General Electric Co. is in your State, sir, they held the 
elections; the people voted against the strike; the st rike was not held. 
Is that not so? 

Senator Purretn. I do not recall that particular case. 

Mr. Carey. It is the Bridgeport plant at General Electric. The 
votes were held and the people vole against having a strike and no 
strike was held. While that was going on, this corporation contends 
that the ballots are not going to be counted properly. They question 
the validity of it. They widely advertise that the proposition is not 
honest. I'am suggesting on this ballot proposition that it is a snare 
and a delusion. You know that the purpose of it is to limit the right 
to strike. 

Senator Purrety. I disagree with you. The purposes of my bill is 
not to limit the right to str ike. I hes urtily disagree with you. I want 
the record to show that the workers should be given the right to strike, 
but he should know what they are striking for when they strike. 

Mr. Carey. Does not the bill now contain a provision that before 
a strike can be called, that the last offer of the employer must be 
nai lered ¢ 

Senator Purrety. The worker shall know what the status of the 
negotiations were at the time the impasse was reached and why you 
were afraid to tell them what those terms were. 

Mr. Carry. I am not afraid to tell them. 

Senator Purrei.. Then why not tell them ? 

Mr. Carey. Why don’t we tell them? Go ahead, why don’t we tell 
them ¢ 

Senator Purrenn. Why are you fearful of it? 

Mr. Carey. Who is fearful of it? We do it. It is the law of the 
land. We would do it even if it was not required by law. 

Senator Purret.. Mr. Carey, do all unions do it ¢ 

Mr. Carey. All the unions I represent do, sir, and I might say it is 
a pretty large section of the American labor union. Do you know of 
any unions that do not do it? 

Senator Purres. I know of many unions where the strike yote is 
taken by a show of hands of those in the union hall at the time, and 


so do you. 
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Mr. Carey. I do not object to a show-of-hands vote. I think a 
show-of-hands vote can be a democratic technique. 

Senator Purrei.. It can be. It is not always so. 

Mr. Carey. No; it is not always so, but sometimes a union could be 
a democratic organization and operate at least as well as the Congress 
of the United States. 

Senator Purrety. Mr. Carey, there are. Many unions are. 

Mr. Carry. That is correct. 

Senator Purrer,. And those unions have nothing to fear in my 
opinion from a secret ballot. That is why I think it would strengthen 
their hands. 

Mr. Carey. I think those unions have more to fear from Govern- 
ment control and regulation. Those unions have been fighting battles 
against that kind of a society. I might say that the vigorous attitude 
we take against the Communist-controlled unions grows out of the 
fact that unions in the Soviet Union are nothing more than instru- 
ments of the Government. 

Senator Purretz. That is right. 

Mr. Carey. And if anybody wants to do something to help the Com- 
munists, then take the American trade unions and make them instru- 
ments of Government. That is what this will do if it isadopted. That 
is the effect. 

Senator Purrett. You are speaking of my bill or all of the bills 
that were introduced. 

Mr. Carry. I am speaking of the bill I am testifying on. 

Senator Purrety. The whole bill. Thank you. That is all. 

The Cuarrman. The next questioner is Senator Neely. 

Senator Nrevy. Mr. Carey, the distinguished chairman, Mr. Smith, 
has congratulated you and the CIO on its achievements in New Jersey. 

1 extend the latitude and the longitude of those congratulations for 
the CIO’s faithful service so as to include all that vast area which lies 
between the Atlantic on the east and the Pacific on the west, and 
stretches from the Arctic Circle on the north to the Equator on the 
south. The CIO has made this part of the earth a better place in 
which to live. My sincere congratulations are also extended to you 
personally for the great work you have done not only for labor but 
also for humanity. 

Mr. Carey. Thank you, sir. 

Senator Nrety. I want to ask you, also, 1 or 2 questions. 

First, Mr. Chairman, I must respectfully, and I do it regretfully, 
dissent from the opinion, as I understand it, expressed by a distin- 
guished member of the committee on the other side, to the effect that 
the members of this committee constitute a captive audience to a wit- 
ness like Mr. Carey who appears before us. No law in the statute 
book, or language in the rule book compels a committee member to 
listen to the testimony of any witness. But when an employer at his 
or his company’s expense summons his employees to come to a hall and 
hear him deliver a tirade against a labor union, the audience that he 
thus obtains is captive in the highest degree. 

The distinguished Senator from Connecticut, Mr. Purtell, ex- 
pressed a desire for rank and file employees to testify before us regard- 
ing labor matters. In behalf of the beneficent equipoise, let me suggest 
that rank and file stockholders of giant corporations also appear and 
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favor us with their opinion of the proposed amendments to the Taft- 
Hartley law. 

Senator Purretz. I still love you. 

Senator Neety. With unfeigned sincerity, I return the compliment. 

The Cuatmrman. Are you through, Senator Neely ? 

Senator Neery. Yes, sir; that is all. 

The Cuamman. Senator Cooper? 

Senator Cooper. In view of my good friend, Senator Neely’s com- 
ments, I am certain this question may be raised at some unexpected 
time or perhaps expected time. I would like to say that in all of the 
meetings that consider the Taft-Hartley Act, I think the record will 
show I have been present at all of them. I have been twice 15 minutes 
late, but I have stayed until the close of the hearing, and I think I 
have heard the testimony. 

Senator Neety. Mr. Chairman, please let me assure my dear friend 
from Kentucky that, in my opinion, his record for prompt and faith- 
ful attendance at Senate committee meetings shines like the bright 
and morning star. My chronic complaints about tardy members who 
render it impossible for us to obtain a lawful quorum for from 15 to 
30 minutes after the hour set for convening were never meant for 
Senator Cooper. I congratulate him and hope that others will emu- 
late his good example. 

The Cuarrman. The chair is entirely with Senator Neely on what 
he said. 

Senator Purretn. Mr. Chairman, this is not a healthy glow on my 
face; it is a blush, because I came in late this morning. But I have 
the record of attendance of last year, and I want to take my hat off to 

Senator Neely. He was at the beginning of more meetings than most 
of us, and he may well have been at the end of more meetings. I do 
not know where he was in between. You were here 21 times. I was 
at the meetings 18 times. Our Senator Goldwater was in attendance 
16 times. I will not read the rest, because I think too much of some 
of the gentlemen. 

Senator Neety. Let us hear them. It might help us in the future, 
Senator. 

Senator Purret.. Our dear departed Senator Taft was here a great 
many times. One member was here twice; another 11; another 14; 
another 15; and another member—and he does not sit on this side of 
the aisle—was here 4 times; another 13 times; 12 times; and 16 times. 

I think it ought to be noted that you are correct; that you were here 
21 times, I was shere 18 times, and Mr. Goldwater was here 16 times. 

Senator Nerety. Do you not think that both you and I have a good 
record of attendance ? 

Senator Purretu. In this respect I do. 

Senator GotpwaTeR. Because my name has been called as a guilty 
party, I suggest it is just as important to hear witnesses at the end of 
hearings as well as at the start. My record is remarkable, of sitting 
through the hearings regardless of how late they go. 

The Cuarrman. Senator Cooper, are you asking a question ? 

Senator Cooper. I am sorry I precipitated this exchange. 

Mr. Carey, of course I know your position. You favor the repeal of 
the Taft-Hartley Act. But are there any proposals made by the 
President that you are in favor of, any one of them? 

Mr. Carey. Sir? 
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Senator Coorrr. What are the ones you favor ¢ 

Mr. Carey. In the ae presented by President Reuther, he 
dealt with all those items. I dealt with the items that have a serious 
impact on this very heated contest that goes on within our industry 
primarily. I set forth the statements of President Eisenhower on 
which I would have wholehearted support given to me by those I serve, 
if we could enact into legislation those items. 

When the President makes the statement, as a candidate for that 
high office, “The contest between labor and industry cannot be abol- 
ished without abolishing economic freedom. ‘The role of Government 
is to serve as a referee.”—that statement has my wholehearted support. 
That should be the kind of legislation, if legislation is needed to correct 
evils, that this committee should recommend. 

When the President makes a statement such as this: “And the power 
of strong and responsible unions to meet with management and deter- 
mine their best interests right on the spot,”—the President, I think, 
believes in that statement. 

It is items such as that from which would flow some proposals made 
by the President in his recent statement. 

Correcting a secondary boycott situation is one that we would favor, 
and several other items of that nature. The bulk of my testimony, 
however, was directed to see if we could not influence this committee 
to prevent further restrictions being imposed upon the labor movement. 

I might suggest that our role in the International Confederation 
of Free Trade Unions is in jeopardy because of these proposals. We 
could not in all sincerity, without practicing hypocrisy, remain a 
part of the International Confederation of Free Trade Unions if 
we are not a free trade union. If we become a Government-regu- 
lated and controlled organization, we might well be subject to ex- 
pulsion from the International Confederation of Free Trade Unions. 
If the Government adopts the proposals here, such as the one on the 
question of a vote before or after the strike, a Government-imposed 
constitutional provision for a nongovernmental organization, and if 
the Government should adopt as the law of the land some of these 

other things, I do not believe that we could say that the American 
labor movement is any longer free and has the right to participate in 
the affairs of the International Confederation of Free Trade Unions, 
nor would we then have the right to oppose as vigorously as we do 
the kind of unions that operate under that name in the Soviet Union. 

So there are a great number of items in President Eisenhower's 
message to Congress that we favor. I hope each one will be con- 
sidered on its merits rather than as a package proposition. 

I do believe, by and large, if you take the good and the bad, it 
would be better if the recommendation of President Eisenhower had 
not been made and, since it has been made, would not be approved. 

The situation in its complete form is worse than nothing at all. 

Senator Coorrr. The point I wanted to get, and you answered it, is 
that there are recommendations that Mr. Reuther named—I think at 
least four—which you would say are progressive, as far as the unions 
are concerned. 

I have listened to your arguments against the strike vote. It seems 
to me it is based on the idea that the Government should not interfere 
with the democratic processes of a union. I ask you this: Are the 
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unions—is your union and other unions you are familiar with—taking 
every means to insure that a democratic process is observed on the 
most important decision a union may make? Have you any record 
of how many vote in these elections? 

Mr. Carey. Yes, sir. When the General Electric Co. testified in 
\ pril, the spokesman for that corporation said, “We have frequently 
offe red to the unions, and not one has accepted, this prestrike vote. 

Our union—and I happen in my bag to have the notes of the 
meeting with the management that took place immediately following 
that testimony —our union said to the management of General E lec- 
tric, “When did GE offer our union the opportunity of conducting a 
vote on company property at which time, as the corporation had 
stated in their full-page ads, they had offered to pay the workers for 
any time lost in casting that vote?” 

The company said, “We did it loc ally but never in negotiations.” 

I suggested, “Isn’t it proper to make a proposal of that nature in 
negotiations? Because if you are prepared to make that proposal, 
our union is prepared to accept it.” We said, “We will take the date, 
we will agree upon it, and I suggest September 9, and we will have : 
vote in all of General Electric as to whether or not the union will 
accept the company’s last offer, or that they vote for a strike. The 
company would write the provisions on that ballot to describe the 
company’s offer, and the only other thing that would be on it would 
be. ‘Would you vote to strike?’ ” 

We made that offer to the company, and the company says, “Oh, 
you would want it on all the plants of General Electric. We want 
it just as the company proposed it before this committee.” 

However, we said, “We would like to do it on the basis that the man- 
agement and union agree to it, and not on the basis of legislation.” 

The company says, “No; we will do it plant by plant.” 

We said, “O. K., we will take it plant by plant.’ 

They said, “Who will count the ballots?” 

We said, “We will take any impartial agency, and we suggest the 
Honest Ballot Association.” 

The spokesman of the company said, “If you think you are going 
to agree to do what Mr. Boulware testified that GE wanted, you are 
wrong.” 

Now, sir, if every union I represent, every local union, has in its 
constitution the procedure for taking a strike vote before a ballot, if 
in addition to that it must be agreed upon by the other local unions 
of the same corporation by a two-thirds vote—there must be two- 
thirds of the people represented in the General Electric setup or 
Westinghouse, or wherever it may be, in addition to the member- 
ship—plus the fact that the international president by constitution 
is given the right to intervene to see if he can work out a peaceful 
settlement before a strike can be permitted—if all of that has been 
engaged in, plus another thing, which is that we have to notify the 

State departments of conciliation, the United States Department of 
Conciliation; we must go through all the requirements now existing 
in law, which are all there, sir—I suggest there is no evil to correct. 

The unfortunate thing in the case of General Electric when the 
votes were taken recently, the votes that we took happened to be 

against the strike, and no strike was engaged in. 
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Senator Cooper. I am not directing my question particularly at 
your union. All I am saying is this: That there are a great many 
people who, rightly or wrongly, believe that in many unions there is 
not a democratic expression upon a strike. As Senator Ives said in 
discussing this question when he said he was opposed to it, he said it 
was a matter of responsibility of the union. There are a lot of people 
who do not believe that there is an actual expression of many of the 
members of the union on a vote. When you say there is nothing 
wrong, it seems to me that it is contradictory of testimony of some 
others who admit that in many unions there is not this free expression, 
or whether it is by design, or whatever the reason. My question is, 
What do you, as leaders of unions, do to see that in all unions there is 
this full opportunity and conditions set up which will insure it? 

Mr. Carey. Senator, I have suggested where this proposal has been 
promoted for somany yearscame from. Since the Seatuccae has indi- 
cated that the management of General Electric is going to be accorded 
an opportunity to testify, perhaps you will direct your question to 
them. 

Senator Coorrer. I am not arguing its source. I only stated my 
position on it. 

Mr. Carey. I think you should have the information as to what 
evil we seek to correct here, and I mention in my testimony that the 
Secretary of Labor, nor any other Government official, showed any 
experience in the operation of the Taft-Hartley Act that indicates 
that a law of this nature is required. 

A agree with you, by and large, a lot of people think unions operate 
in a manner other than they operate. The unions I am familiar with, 
sir, have ample opportunity to get the expression of the views of the 


membership, and the officers would not engage in a strike without 
having the express support of the membership that would have to 
carry the burden of that situation. 

Senator Cooper. I have just one other point. I want to say that 
I have been very much interested in your arguments upon particular 
points and recommendations. As a union leader your people pay 


tremendous attention to what you say. This may be quibbling, but 
I notice on page 3 you say, “I am aware, of course, great pressure is 
being exerted upon you,” speaking of the committee. I do not know 
what kind of pressures you are speaking about, but if there is an idea 
that some pressure is being directed upon us from outside, I think it 
should be disabused. There is no pressure, none from the Republican 
members of this committee or none from employers I am conscious of. 
I just wanted to say that. 

The CuarrMan. I can assure Mr. Carey there is no pressure on any 
of us. We are not able to be pressurized. That is the whole com- 
mittee. 

Mr. Carry. I am talking about the kind of pressure I am engaged in. 
1 am trying to influence the members of this committee along a certain 
course. 

Senator Purrets, Are your pressurizing us? 

Mr. Carry. No. 

The Cuarrman. Are you “free speeching” us? 

Mr. Carry. No, sir. I am not objecting to the kind of pressure I 
am exerting, sir. I am objecting to the pressure which flows from in- 
satiable self-interests which ignore the public welfare. 
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The CuarrMan. I want to remind the committee that the witness has 
had an hour and a half. Of course, we have detained him with our 
questions. I have three other witnesses this morning that I will try 
to get to if I can. I am not trying to curtail the questioning, but 
keep in mind our responsibility. 

Senator Leuman. Mr. Chairman, I think the record will show that 
I have been a prompt, regular, active, and somewhat vocal attendant 
at the hearings of this committee. 

The Cuairman. I will say for Senator Lehman he was here last 
night. 

Senator Leuman. I was prevented by other official engagements 
from being here today to hear Mr. Carey. I shall, of course, read his 
statement very carefully. 

I do want to ask him one question. 

Mr. Carey, would you favor an amendment making it an unfair 
labor practice for either employers or unions to exercise discrimination 
on the ground of race, color, religion, or national origin ? 

Mr. Carry. Yes, sir: very definitely. I would consider that to be an 
important item. The right of people to have access to employment 
opportunities is one that should not be denied. If there are practices 
that deny people equal opportunity for employment—and there are— 
that would be a clear existing evil that needs to be corrected. 

Whether it is done under the form of an amendment or whether it is 
done in the form of legislation to correct that existing evil would be a 
matter of the judgment of the Congress. But certainly there should 
be legislative provisions that would protect the equal opportunity of 
people to have access to employment opportunities regardless of race 
or nationality or sex or any of the other natural differences that exist 
among people. 

Senator Lenman. What I have in mind would take the form of 
defining that kind of discrimination as an unfair labor practice. I, of 
course, fully agree with the statement made by the witness. 

I have no more questions. 

The Cuarrman. Senator Upton has not been heard from yet. 

Senator Uprron. Would you favor writing a nondiscrimination 
clause into the Taft-Hartley Act? It has been suggested making dis- 
crimination an unfair labor practice. 

Mr. Carey. Sir, the Taft-Hartley Act is a controversial subject. 
The question of writing a nondiscrimination clause in the Taft-Hart- 
ley Act may be a matter of, should like management and labor relations 
be considered on a statesmanlike basis of a nonpartisan character. I 
would much prefer that the two great Senators from: the State of New 
York, Senator Ives and Senator Lehman, draft a provision to be en- 
acted into law, present it to this committee, rather than bring that con- 
troversial question into this controversial question. I so thoroughly 
believe in the nondiscrimination approach by legislation that I would 
prefer having it done by getting two splendid Senators like Senator 
Lehman and Senator Ives to prepare such legislation to be presented 
to this committee for consideration by the Senate, and I would not have 
it become mixed up in this kind of business, 

Senator Urron. You would be willing to have the concurrence of 
the other members of the committee as to what they might do? 
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Mr. Carry. Yes,sir. This situation is bad enough without bringing 
in another item of that nature to it, if you seek the enactment of that 
kind of legislation. 

Senator Upron. With reference to the strike vote, you regularly take 
a vote before launching a strike? 

Mr. Carey. Yes. 

Senator Urron. That is, a vote of your members? 

Mr. Carry. Yes, sir. 

Senator Upron. That is done before the strike ? 

Mr. Carey. Yes, sir. 

Senator Upron. And the proposal made here for a strike vote, if 
the vote were to be taken before the strike, would be merely conform- 
ing to your practice / 

Mr. Carey. No, sir. To do it by legislation, sir, would not be con- 
forming to our practice. 

Senator Urron. It would be giving effect to your practice. 

Mr. Carey. No, sir, because it would be placing the Government in 
the position of correcting an evil that does not exist. It would make 
the unions an instrument of the Government. It would destroy the 
whole collective-bargaining process, in my opinion. 

Senator Upron. If the Congress should declare that a vote should 
be held before the strike, we would merely be following your pattern. 

Mr. Carey. No, sir, it would be directly opposite. 

Senator Upron. A similar pattern. 

Mr. Carey. There is a great deal of difference. You would be fol- 
lowing the pattern adopted in the Soviet Union, yes. It would be 
following the pattern as adopted in many totalitarian societies. But 
you would not be recognizing a union as a nongovernmental organiza- 
tion. You would destroy its rights of self-government. It is just 
directly opposite to what we are suggesting ought to be done and what 
is being done. Because we hold votes before we have strikes; we do 
that because that isthe democratic approach. That is one of the meth- 
ods of dealing with a nongovernmental, self-governing organization. 

I don’t agree with this notion that we ought to enact legislation 
to take votes among stockholders and we should do all these other 
things to place the corporations under Government control, because 
IT am against the Government control of either corporations, employer 
organizations, or labor unions. 

Senator Upton. That is all. 

The Cuarmrman. Senator Purtell? 

Senator Purrett. In the first place, Mr. Carey, you know that this 
is not at all similar to what is in the Soviet Union, and I think, for 
the record, perhaps you would want to change your testimony. The 
union members in the Soviet Union have no chance to vote for a strike. 
I do not know too much abont it, but I certainly think I know enough 
about it to know they do not have an opportunity to vote for a strike. 
This is a practice which, if it were suggested in the Soviet Union, I 
would imagine perhaps if I suggested it I would not be living today. 

Another thing, I somewhat resent your implication—— 

Mr. Carry. Senator, could I deal with them one at a time? 

Senator Purreit.. Of course you can, and no doubt you will. 

Mr. Carry. I went to the Soviet Union three times for the purpose 
of looking into such matters, and I find that they do have the right 
to vote for a strike. 
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Senator Purtre.y. Do they strike? 

Mr. Carry. They had a strike in an electrical plant in the city of 
Leningrad 2 days before I arrived in Leningrad. In fact, they told 
me about it 2 days before I left Moscow. They said, “Y ou think we 

can’t strike here. You wait until we get to Leningrad.” So they 
had a strike there. It was over a ventilator. It had not been re- 
paired for 2 years. So they had a beautiful dress rehearsal of the 
strike. They went through the process of a vote, and they all voted 
“Da,” and they had themselves a strike. 

They had one before that, too, in 1919. 

Senator Purrett. They had to wait for a new crop of people to 
come along after they liquidated the first. 

Mr. Carrey. No. You should have seen the papers in Leningrad. 
They came out denouncing this commissar who didn’t fix this ventila- 
tor. It was terrific. “This commissar is depressing the poor 
workers.” I don’t doubt he was given a Lenin Award the day after 
I left. They had a nice orderly strike. It didn’t last very long. 
The ventilator was repaired and people went back to work. 

Don’t let anybody kid you about the conditions under which they 
operate. There is little difference between some of the regulations 
of Taft-Hartley and some of the labor regulations in the Soviet Union. 
I am not saying word-for-word, but awfully close to it. There are 
some major differences, of course. For example, in the Soviet Union 
you cannot engage in what we call companywide collective bargaining. 

Senator Purreti. Repeat that, will you please? 

Mr. Carey. Many of the regulations governing the operations of 
unions in the Soviet Union are almost identical to the Taft-Hartley 
Act, and to these amendments, plus one additional item. 

You say, “What is it, a coincidence?” 

Senator Purrett. No, I want to hear you. 

Mr. Carry. Senator, I will be pleased to get the regulations in the 
Soviet Union under which they operate and show you what happens 
when you go down this road of government control of unions, and 
what it leads to, and how little you have to move now in this Congress 
in order to make the American trade unions operate under the same 
regulations as the Soviet Union trade unions. 

Senator Purreti. This secret ballot has to do with the differences 
between management and labor where they have not been able to re- 
solve their difficulties. It has to do with wages and working con- 
ditions. The instance you cited was the case ‘of a ventilator. You 
are talking now about the things that would be covered by the secret 
ballot, particularly in the case of wages and working conditions. 
Have you seen any strikes in the Soviet Union against wages and work- 
ing conditions as we recognize them here? 

Mr. Carry. I misunderstod you here. I thought you said, Do they 


have strike votes? 
Senator Purtret.. Yes, on matters of wages and working conditions 


such as we do _— here. 
Mr. Carey. I say to you they do have strike votes. It is one of the 


techniques of eliminating the possibility and opportunity of people 


to engage in a strike. 
Senator Pourreiyi. Then it is not a democratic strike vote as we know 


it here. 
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Mr. Carry. No more than this one here. 

Senator Purrety. I beg your pardon. Every man has a right to 
vote. 

Mr. Carey. And they have in the Soviet Union. You know, they 
nave a right to vote for whatever officers they want in the labor 
organizations. 

Senator Purreitn. That is right. 

Mr. Carry. But it is not the same as here. 

Senator Purrets. That is right. 

Mr. Carry. They don’t have the right to write their own constitution 
in the Soviet Union. The government writes it for them. 

Senator Purrert. Let me ask you another thing. On this secret 
ballot that you are willing to accept in the case of GE, you must have 
subseribed to the idea that it was a good thing in that instance. 
Would you accept now—forget the Government—a provision that 
management and labor together must under the auspices of some in- 
dependent organization, such as the Secret Ballot Association, hold a 
strike vote before a strike is taken? 

Mr. Carey. No, sir. 

Senator Purreii. You did in the case of General Electric. 

Mr. Carey. General Electric said they had proposed that they were 
willing to do that. We, on the proposition of collective bargaining, 
said, “You have not proposed it; but if you will propose it, we will 
accept.” 

Now, if you have a union that is willing to accept that but is so 
vigorously opposed to having imposed upon them additional Govern- 
ment restriction, why does General Electric say they want it if they 
refuse to do it in an agreement with the union ? 

Senator Purreiy. I am speaking now of having it so that an in- 
dependent organization that would be selected by both management 
and labor would have this poll. 

Mr. Carry. That is a different proposition. For you, sir, it is 
selected for us. 

Senator Purrett. Would you accept that as an amendment? 

Mr. Carey. If it is done by the Congress of the United States, no, 
sir. 

Senator Purtriy. In other words, you do not want it set up in the 
rules by which these labor-management negotiations are carried out. 

Mr. Carey. I want you to be the referee. 

Senator Purrety. All right. 

Mr. Carey. Just a minute. I want you to be the referee, if you 
could take your gloves off for a minute. 

Senator Purreiy. I never had them on. 

Mr. Carry. Here we are, General Electric and a union, engaging in 
a discussion. ‘The company has said to you that they want a certain 
kind of vote, and we say to them, “O. K., we will have it. Let us have 
it just as you have suggested.” If you want to empower the Labor 
Ried to conduct such a vote where both parties agree to it, that is 
QO. K. with us. That is the role of a referee. But don’t say to us, 
“You have to change your constitution and a the wishes of your 
membership in adopting that constitution. You have to do it ina 


way that is determined by the Government of the United States, not 
by the parties to the question.” 
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What is wrong with the parties agreeing to these things, the union 
and the management in General Electric agreeing to that kind of 
vote, for example? That is what we are going to propose to them 
when we go into the negotiations. 

Senator Purren.. That is wonderful. 

Mr. Carry. We don’t want the Congress of the United States to 
get into this area, with their gloves on, beating the living hell out of 
just one partisan. 

Senator Purretn. I am glad to know you agree with me in princi- 
ple. It is apparently only a question of mechanics. 

Mr. Carey. We do not agree in principle. I am against Govern- 
ment control of labor unions or American corporations to the extent 
of determining how people are to express their views within those non- 
governmental organizations. 

Senator Purrett. We have a right to our honest differences of opin- 
ion. I want to make one thing clear to you, Mr. Carey, and for the 
record. By implication you have said, and I hope you did not mean 
it, that you know where this question of a secret ballot came from. 
Let me tell you that it may be that the General Electric officials be- 
lieve that 2 and 2 are 4, and I, too, believe that 2 and 2 are 4, and the 
fact that we believe 2 and 2 are 4 together, because it is, does not mean 
they have told me what to believe, or vice versa. I have talked to no- 
body about this. This is a result of requests by people in unions and 
out of unions, by the general public, that they have a secret ballot. 

I have been working on this piece of legislation for several months. 
To show how there is no dictation, Senator Smith and I, my esteemed 
and beloved colleague and chairman of the committee, differ very es- 
sentially in what he proposes in the way of legislation and what I 
propose. There has been no dictation. This is an honest attempt to 
solve a problem that faces the American people and workers. 

I believe ultimately we have to solve it. As far as Senator Ives, who 
has been quoted here, Senator Ives has repeatedly said he has been 
trying to find a way for years in which it can be done. I say, let us 
not find out how it cannot be done; let us find out how it can be done. 

Mr. Carey. Let us find out how it is being done. If it is being done, 
that relieves you of the obligation of doing something that is already 
being done. 

Senator Purtett. We know it is not being done. 

Mr. Carey. How do you know that? Was there any testimony 
presented here that it was not being done? Do you know of any 
unions that do not hold a vote before a strike? 

Senator Purretu. I know a lot of unions that vote before a strike, 
but by a holding-hand vote, and that is not a secret ballot. 

The Cuarrman. I am getting hundreds of communications from all 
over the United States, “Please make sure the secret ballot is put into 
the bill in some way or other.” 

Senator Hill? 
Senator Hitz. No questions. I am sorry I did not hear Mr. Carey’s 


statement. 
The Cuarrman. If there are no further statements, thank you very 


much. 
Mr. Carry. I want to thank the members of the committee, be- 


cause I do believe it is awfully important for this committee to spend 
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at least a portion of its time trying to regain the confidence of the 
American workers and the democratic process of this Congress. 
Thank you. 
The Cuatmman. The next witness is Mr. Denison Kitchel. Please 
identify yourself for the record, and then you may give your testimony 
In your own way. 


STATEMENT OF DENISON KITCHEL, CHAIRMAN, SUBCOMMITTEE 
ON LABOR RELATIONS, RESOLUTIONS COMMITTEE, AMERICAN 
MINING CONGRESS, PHOENIX, ARIZ. 


Mr. Krrcne.. My name is Denison Kitchel and I am appearing on 
behalf of the American Mining Congress, the national organization of 
the mining industry. I reside in Phoenix, Ariz. , where I am engaged 
i n the practice of law as a member of the firm of Evans, Hull, Kitchel 

Jenckes. For many years I have devoted a major portion of my 
tiie to matters of labor relations law and participated extensively 
in the negotiation and administration of collective bargaining agree- 
ments. Tam the chairman of the subcommittee on labor relations of 
the American Mining Congress’ resolutions committee. 

I will confine my testimony to the prepared statement which the 
committee has before it, but I have added a few paragraphs at the end, 
which I will give in connection with some information I did not have 
at the time I prepared the statement. 

The Cuarrman. May I ask you in the first place if generally speak- 
ing you are for or against the recommendations of President Eisen- 
hower ? 

Mr. Krrenev. I would say, sir, it is about 50-50, and I expect to 
spell that out. 

The CHarrman. Very well. 

Mr. Krrener. The American Mining Congress has officially ex- 
pressed its position on substantially all of the issues involved in the 
recommendations made by the President in his January 14 message to 
the Congress on the subject of amending the Labor-Management Rela- 
tions Act, 1947. That official expression, a copy of which is appended 
to this statement, is set forth in the Declaration of Policy on Labor 
Relations adopted by the American Mining Congress at its annual 
convention in Seattle, Wash., in September 1953. Iam, therefore, pre- 
pared to present to this committee the position of the American Min- 
ing Congress on most of the provisions of the bills which have been 
introduced to implement the President’s recommendations. However, 
because of the wisely conceived time limitation placed on this presenta- 
tion as well as on those presented by all other witnesses appearing 
before the committee, I propose to confine myself to a brief outline of 
the position of the American Mining Congress on some of the major 
issues involved in the President’s recommendations and to devote the 
remainder of my time to a more detailed discussion of one point, 
namely, strike votes. 

Our summary of position on recommendations is as follows 

As to communism in labor unions, although in our opinion such 
legislation would serve no valid purpose, we have no objection to the 
recommendation for applying the Communist disclaimer provisions 
to employers. You will note I have stricken from my text the word 
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“strenuous” which preceded “objection.” We have in fact no objec- 
tion to the proposal. We favor, and the President apparently does 
likewise, the enactment of legislation specifically designed to meet the 
vital problem of Communism in labor unions, such as that embodied 
in S. 1254 introduced by Senator Goldwater, as an ultimate substitute 
for the Communist disclaimer provision. 

The Cuatrman. I might say that Senator Goldwater’s bill has been 
taken out of this committee and referred to the Judiciary Committee, 
which is considering that kind of legislation, with the approval of 
Senator Goldwater. I am hoping it will come out of committee and 
before the Senate simultaneously with this bill, whatever we do with 
this legislation. I am hopeful we will not have to put in this Com- 
munist oath at all. 

Mr. Krrenex. Secondly, on freedom of speech, we are in accord 
with the recommendation that the freedom of speech provision be ex- 
tended, as originally intended, to cover representation as well as unfair 
labor practice proceedings. 

As to suspension of obligation to bargain, in our view the enact- 
ment of the recommendation which would specifically suspend the 
obligation to bargain collectively during the term of a fixed-period 
agr eement would greatly enhance the stability of labor relations under 
collective bargaining agreements. I believe this committee has before 
it a bill by Senator Ives on that point. 

On States rights, in view of the recent decision of the Supreme 
Court in the Garner case, we favor an immediate amendment to the 
present law which would restore to the States their right to regulate 
strikes and picketing. Such an amendment is embodied in S. 1161, 
introduced by Senator Goldwater. 

As to the check-off, in line with our opposition to compulsory union- 
ism in any form, we favor the recommendation which would require 
dues assignments to be revocable at any time. 

Other recommendations. We object to the remainder of the Presi- 
dent’s recommendations, other than that involving the strike vote, for 
reasons which we are prepared to express in detail if the committee 
so desires. In varying degrees each one is an attempt to appease the 
labor bosses without justification. One of them, the recommendation 
which would permit prehire union shop contracts in certain industries, 
would place in the hands of the bosses of certain unions greater mo- 
nopolistic power than they ever had even under the Wagner Act. It 
represents an advocacy of compulsory unionism in its most drastic 
and evil form—compulsory unionism without even the opportunity on 
the part of employees to choose the union they will be forced to join 
as the price for working. 

On the subject of strike votes, and the justification, a recommenda- 
tion that the law require a secret ballot election before a strike is 
instituted was made to this committee by the American Mining Con- 
gress as early as 1947 and most recently at the time of our appearance 
in March of last year. 

With the growth of the power of labor bosses the individual worker, 
union and nonunion alike, is gradually becoming a helpless pawn in 
matters directly affecting his livelihood. This is most apparent with 
regard to strikes. You will be told over and over again by the spokes- 

men for organized labor that their unions are steeped in the democratic 
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processes of open and full discussion and decisions by secret ballot, 
particularly with respect to the matter of calling strikes. Neverthe- 
less, it is well known that in many instances local unions are run by 
small cliques who receive their orders from the high strategists of the 
international unions and faithfully carry out those orders by any de- 
vice or subterfuge which will accomplish the desired result.  ~ 

In the case of strikes, the usual procedure is to require the member- 
ship to vote well in advance of any impasse in negotiations on whether 
or not the union’s negotiating committee should be armed with au- 
thority to call a strike. Naturally at such a time, when the matter of 
a strike is somewhat academic and the issues which may be involved 
in any ultimate dispute are not clear, it is not difficult to obtain a 
favorable vote. Where a strike vote is taken, either at the preimpasse 
stage or when a strike is imminent, it is not unusual to employ the de- 
vice of taking the vote at odd hours to insure the absence of those who 
would be opposed. Or, if the meeting is well attended, the vote is 
taken by requiring those who oppose the strike to stand up and be 
subjected to the taunts of the militant. Very frequently the ruling 
clique will either fail or refuse to disclose, if they know, the object 
of the strike, or, if it is a strike arising out of negotiations, the ac- 
curate details of the employer’s position and last offer. 

By these and other devices, the individual union worker is forced 
or hoodwinked into going out on strike and to give up his only means 
of livelihood, his wages. The nonunion worker, even though he may 
be one of a group constituting 49 percent of the working force, is, of 
course, even more helpless than the union worker to determine his 
economic fate. This is so because of the exclusive-representative status 
which the union acquires under the law. If, in ite of the 
union sponsored strike, he attempts to work, he may be effectively pre- 
vented from doing so by mass picketing, violence and other terroristic 
tactics of the union, or by the employer's iability to continue 
operations. 

Strikes are costly for all concerned, the public, the employer, the 
union and the employee. They are least costly to the union and most 
costly to the worker. It may take the worker years to make up what 
he loses during a strike, even though the strike results in an increase in 
his wages. And if you take in account the number of strikes that 
fail and the number of strikes that are finally settled on the basis of 
what the employer was willing to agree to at the time the strike started, 
the whole situation adds up to a dismal picture for the individual 
worker. 

We agree that the right to strike for lawful objectives under lawful 
circumstances is essential to the worker and should not be denied. We 
think, however, that just as important as is the worker’s right to 
select his bargaining representative by secret ballot is his right, in 
fact, his essential need, to participate by secret ballot in the decision 
of whether or not to exercise his right to strike. Legislation designed 
to protect that freedom of choice should limit the right to strike only 
of those in the minority on the question of whether or not that 
right should be exercised in a particular situation. That would be 
a thoroughly democratic limitation and, we are convinced, would 
result in a substantial and justifiable diminution in the disruptions 
of commerce which it is the objective of the law to prevent. We are, 
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therefore, in complete accord with the President’s recommendation 
on this point. 

As to procedure, we believe that the procedure provided in S. 2697, 
introduced by Senator Purtell, represents a sound approach to the 
problem. The essential purposes of the legislation would be to pre- 
vent minority-manipulated work stoppages sand to protect individual 
workers against the loss of wages resulting from such stoppages. To 
achieve those purposes it is necessary that the vote be taken prior 
to the institution of the strike. Such a vote should not be taken, 
however, until the Federal Mediation and Conciliation Service is 
convinced that all possibilities of resolving the dispute have been 
exhausted. When that point is reached the job of conducting the 
strike vote should be turned over to the National Labor Relations 
Board which is equipped by experience, personnel, and facilities to 
perform that function. We think, however, that the Conciliation 
Service, in addition to certifying the dispute to the Labor Board, 
should certify the issue or issues on which the employees would be 
afforded an opportunity to vote. This could be done either by 
defining the issues and stating the respective positions of the negotiat- 
ing parties, or by merely setting forth the last offer of the employer. 
Such a requirement would afford some assurance that the employees 
would be voting on an informed basis. 

Obviously the voting unit should coincide with the bargaining unit 
affected by the dispute. But the result of the election should be 
determined on the basis of the majority voting, not on the basis of a 
majority of the employees in the umt. If an individual did not 
have sufficient interest to vote on such an issue, he would have only 
himself to blame if he were affected by a strike which he did not 
favor. 

Now we come to some answers to objections. Many standard argu- 
ments are advanced by labor spokesmen against this proposal. First 
and foremost of these is the claim that experience has proven that 
strike votes are ineffectual because they are always won by the 
union advocating the strike. This claim is predicated to a consider- 
able extend on the experience under the Smith-Connally Act during 
World War II. Suflice it to say with respect to the Smith-Connally 
experience that in view of the then existing no-strike pledge an 
employee voting in favor of a strike knew that, in fact, no strike 
would occur and that his vote would merely qualify the dispute for 
consideration by the War Labor Board. The Smith-Connally experi- 
ence is, therefore, meaningless. 

Also cited is the experience of the union-shop-authorization elec- 
tions under the Taft-Hartley Act. Obviously there is no parallel 
between the interest and action which an individual might take in 
a strike vote and his interest and action in a union-shop vote. Again, 
it is claimed that the last-offer vote suggested by the present law 
has proved to be a failure. 

I would like the committee to pay particular attention to this 
statement, if they will. 

As a matter of fact when the Conciliation Service followed that 
suggestion during the period August 1947 through June 1948 the em- 
ployer’ s last offer was accepted in 55.4 percent of the cases in which a 
vote was taken. See First Annual Report, Federal Mediation and 
Conciliation Service, Fiscal Year ended June 30, 1948. 
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Another argument advanced is that the strike-vote requirement 
would unfairly hamper the bargaining strategy of the unions. Pre- 
sumably what is meant is that unions would be denied the weapon of 
sudden strikes without notice. Such an argument only has validity if 
collective bargaining is viewed as armed conflict wherein cocked 
triggers bring the most effective results. In this connection it should 
not be overlooked that under the decisions of the NLRB the em- 
plover has no counterweapon whatsoever. 

Finally, it is said that the strike vote requirement would impose 
an unjustifiable burden and expense on the governmental agency re- 
quired to conduct the elections. The facts in answer to that argument 
are interesting. 

During the 5-year period 1948 through 1952 there was an average 
of 4,344 strikes per year (31 L. R. R. M. 90). Assuming, although 
there is little validity to such an assumption, that the existence of the 
strike vote requirement did not diminish the number of strike sit- 
uations, the NLRB would be called upon to conduct an average of 
4,344 strike votes each year. When you compare that figure with an 
average of 8,175 union authorization proceedings handled each year 
by the Board during the 3-year period 1949 through 1951 and the 
average of about 10,000 representation cases handled by the Board 
every year (NLRB annual reports), the assumed strike election figure 
of 4,344 seems relatively insignificant. 

Certainly, if it is agreed that in the interest of diminishing labor 
disputes which disrupt commerce it is as important to protect the 
worker in the exercise of his right to strike as it is to protect his right 
to select his bargaining representative, then imposing a burden and 
expense of less than one half of the former purpose than that cur- 
rently imposed for the latter purpose is easily justified. And if the 
Federal Government is willing to send its agents into every nook and 
cranny of the land to handle 10,000 representation cases a year, cer- 
tainly it should not hesitate to send them into the same nooks and 
the same crannies to handle 4,000 or less strike vote cases a year. 

As a matter of fact, it is our opinion that that figure of 4,000 might 
be reduced by as much as 50 percent by the mere embodiment of the 
strike vote requirement in the law. If at the same time recognition 
strikes were outlawed, as has been often and validly suggested, that 
figure would be reduced by another 10 percent, according to the statis- 
tics on the causes of strikes. 

And finally, if legislation along the lines of S. 1785 introduced 
by Senator Smith were enacted and the extent of NLRB jurisdiction 
thereby curtailed, the number of strike votes required would be re- 
duced to a very small figure. In view of these facts we suggest to 
this committee that the argument concerning the impracticability of 
the strike vote proposal is wholly without ‘merit. 

The real reason for opposition. We believe that there is a real but 
undisclosed reason behind the opposition to this strike vote proposal. 
A union which affords constructive leadership and always acts in the 
best interests of the workers whom it represents might well argue that 
the strike vote proposal would serve no useful purpose, but, by the 
same token, it would have no fear of the effect of the proposal on 
its ability to accomplish its objectives. On the other hand, a union 
which realizes that its power stems from oligarchic rule and whose 
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principal objective is the perpetuation of that power, has every reason 
to fear such a proposal and to voice high sounding objections with 
vreat vigor. We submit that in such fear lies the real reason for the 
opposition to this proposal. ‘ 

Witnesses appearing before this committee during these current 
hearings have stated that the strike vote recommendation impugns 
the honesty of labor union officials and that the membership of their 
unions is not in favor of government strike votes. Since the prepara- 
tion of our statement some interesting statistics on this claim have 
come to our attention. These, I believe, are statistics not heretofore 
presented to this committee. 

In April 1953 the Opinion Research Corp., Princeton, N. J., pub- 
lished a study containing the results of a personal interview survey 
taken with a nationwide cross section of the general public, including 
proprietors, managers, professionals, and skilled, semiskilled and 
other union and nonunion manual workers. Here is one of the 
questions included in that survey, and I quote: 

Before the union actually calls the men out on strike, do you think there 
should have to be a strike vote to see if the employees want to accept the 
‘company’s latest offer, or shouldn’t the law require that? 

Responding to this question, 90 percent of all persons interviewed 
said yes, require a strike vote, and only 5 percent said no. Manual 
workers answered as follows: 89 percent yes, 7 percent no. Non- 
union voters answered 88 percent yes, 6 percent no. Union members, 
and this is most interesting, answered as follows: American Federa- 
tion of Labor, 91 percent yes, 7 percent no. Congress of Industrial 
Organizations, 91 percent yes, 9 percent no. 

We submit that these figures bear out our contention that this strike 
vote proposal is not only an essential one, but one highly desired by 
those most concerned, the wage earners of America. 

The Cuamman. Mr. Kitchel, attached to your statement is what 
appears to be an excerpt from the American Mining Congress Dee- 
laration of Policy, and so forth. Do you wish to have that incorpo- 
rated in the record in connection with your statement ? 

Mr. Krrcowex. Yes, sir, it is appended to the statement. 

The Cuarrman., It is so eidered. 

(The excerpt is as follows :) 


JXCERPT FROM AMERICAN MINING CONGRESS—A DECLARATION OF PoLiCy—ADOPTED 
AT SEATTLE, WASHINGTON, SEPTEMBER 21-23, 1953 





LABOR RELATIONS 


Less than a year ago the electorate expressed emphatically its desire to re- 
turn to sound principles of government. Inherent in that expression was a re- 
jection of political bossism in any form. Nevertheless, in the field of Federal 
labor legislation there has been evidence that the appeasement of labor leaders 
may still be a dominant factor in the formulation of national policy. The politi- 
cal forces which would lead the Nation down the inevitable path to socialism un- 
der a labor government continue to exert relentless pressure on our national 
leadership. Their immediate objective continues to be the weakening of the 
Taft-Hartley Act. 

Our great bulwarks of free enterprise and individual liberty can be as readily 
destroyed by the appeasement of socialist forces at home as by the appeasement 
of Communist forces abroad. To the extent that national leadership appeases 
on either front, the fundamental institutions of our Nation are threatened. 
és We vigorously oppose the following suggestions for amendment of the Taft- 

artley Act: 
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1. To permit further extensions of the principle of compulsory unionism under 


: 2 s 

governmental sanction ; e 

2. To outlaw State laws regulating or prohibiting compulsory unionism ; ; ber’ 

3. To eliminate any safeguard against communism in unions; bi the 

4. To permit replaced economic strikers to vote in representation elections ; : tha’ 

. To relax the prohibitions and procedures against secondary boycotts ; th 

. To qualify the exemption of supervisors ; a wiht 

. To reduce union responsibility ; - are 

. To relax limitations on the checkoff : on | 

9. To permit unilateral administration of welfare funds by unions; and cer 

10. To encourage strikes during contract negotiations. ) 

It is essential that the task, commenced in 1947, of establishing a fair code on x pe 

labor legislation be completed. To this end we again urge that the act be = out 

amended to: it 1 

1. Prohibit compulsory unionism in any form; wo 
2. Prohibit labor monopolies and industrywide bargaining ; § 

3. Uproot communistic influence from the internal affairs of the unions; -™ ora 

4. Require the President in threatened national emergency strike or lockout a are 

situations, to utilize the provisions of the act; { un 

5. Safeguard, from union encroachment, the functions of management and the i ’ 


rights of workers; ? 
6. Effectively outlaw mass picketing, violence, intimidation and similar terror- a 

istic devices in labor disputes; pre 
7. Effectuate the requirement that decisions of the National Labor Relations 

soard be based upon the preponderance of evidence ; | a Ll: 
8. Restore stability to labor agreements. ; : 
9. Preserve to the States their right to regulate strikes and picketing; and ‘ cal 
10. Effectively protect freedom of speech. { 
The fight to curb monopoly control of our economy by labor leaders deserves 

the active support of all loyal Americans. To the continuation of that fight 


we pledge our unceasing efforts. 4 dle 
The Cuamman. Senator Purtell, do you have any questions? : 
Senator Purret.. Except to thank Mr. Kitchel for presenting in- it 
formation here on the attitude of workers both organized and unor- th 
ganized toward this matter of secret ballot, I want to make it clear = T 
that Iam no union buster. As a matter of fact, I was brought up in = re 
a union atmosphere. My father was a union member for many, many th 
years. I believe in unions. I think they are doing and can do a better wi 
job. They are doing a splendid job now. But I believe more that 
the American people ought to have the opportunity when they are ée 
in unions to freely express their opinions as to whether their income 
shall be cut off as it is during a strike. Whether they wish to accept 
the offer that might be satisfactory to them. i 
I want to thank Mr. Kitchell for presenting additional information P 
which confirms my opinion that this is very much needed legislation. s ? 
I find, too, that you agree with me that No. 1, it should be explored = ? 
by the Concillation Service first, and that when an impasse is reached, | 
that the workers before they vote should be notified as to the status 7 
of the negotiations when the impasse was reached, Then they vote : 
on what the offer was at the time the impasse was reached. P 
I cannot help but believe, Mr. Kitchel, and I would like to ask you, _ * 
whether you do not believe that will strengthen the hands of union j 
leadership that truly represents the will of the people in the union? 
Mr. Krrenen. I agree very wholeheartedly. I think that you would 
find companies and employers who do not deal squarely and fairly 
in negotiations opposing this proposal because they do not want to 
see a vote of employees that will solidify union leadership. But those = }, 
who deal on top of the table and are willing to go to their employees t 
just as the unions should be willing to go to those employees have no m™ <¢ 


fear of it, and feel it is highly democratic and essential. 
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Senator Purrstt. I have many letters from people who are mem- 
bers of unions who strongly believe in unionism, who would fight to 
the last to see unions protected, who just as vigorously oppose the idea 
that they can be called out on strike without the right of determining 
whether the final impasse has been reached as to whether or not they 
are going to strike. I cannot for the life of me see this opposition 
on the basis that it is undemocratic or that it will hurt unions. It will 
certainly forever dissipate the feeling on the part of so many of our 
people that all union leadership perhaps led people into strikes with- 
out any justification or sanction of the complete membership. I think 
it is going to strengthen the hands of those who do represent the 
workers. I think it is going to be a good thing for those real demo- 
cratic unions. It will help substantially in cleaning up those that 
are not. I think in the long run it is going to be a fine thing for the 
union movement. I want to again thank you. 

Mr. Krrenen. Thank you. 

The CuarrmMan. Senator Murray, you just came back. Are you 
prepared to ask any questions? 

Senator Murray. No. I shall read the statement very carefully. 
I am sorry I was detained, but I will go over your statement very 
carefully. 

The CuHarrMan,. Senator Goldwater. 

Senator Gotpwater. Mr. Kitchel, just as a point of information, 
do you have any knowledge of the wording of the ballots that were 
used during the Smith-Connally Act? 

Mr. Krrcusn. I do have knowledge. I did not have knowledge of 
it until recently. This is another amazing thing about the argument 

hat the Smith-Connally Act proved that strike votes are useless. 
They say that the unions always won them. I pointed out that the 
reason they won them was because there was a nonstrike pledge, and 
the voter knew he was not going on strike. Here is the question that 
went on that ballot: 

Do you wish to permit an interruption of war production in wartime as a 
result of this dispute? 

Can you imagine an honest patriotic American worker answering 
that yes, if he knew he was going on strike? I do not think it is 
possible. I think that is why the fact that there was the no-strike 
pledge absolutely nullifies any argument of the Smith-Connally ex- 
perience, 

Senator Purretn. May I interject for just a moment? The fact 
of the matter is that under the Smith-Connally there were 2,100 strikes 
involved, and even in those cases and under the circumstances you 
point out there were 300 of the unions in which the membership voted 
against the strike. 

Mr. Krrewe.. That is true. 

Senator Purrett. That is 15 percent of the total. 

Mr. Krronen. That is right. 

Senator GoLpwatTerR. That is all I have. 

The Cuarrman. Senator Hill. 

Senator Hirx, Mr. Kitchel, in reference to these figures you cited 
by the surveys that have been taken, those surveys did not pose 
Fi quegane as provided either in the Smith bill or the Purtell bill, 
did they ? 
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Mr. Krrcnex. Actually neither the Smith bill nor the Purtell bill 
provides what the question will be, if I understand them. The only 
question in the survey was the one I quoted, Senator Hill. 

Senator Hitz. Mr. Reuther, testifying here for the CIO, a few days 
ago, as I recall his testimony, stated it was the practice, the rule and 
procedure of the CIO before any strike was taken, to have a secret 
vote on the part of the members of the particular union. 

Mr. Krrcnet. I think that is a true statement. But I do not think 
Mr. Reuther went into the timing of that vote in all instances. As 
I pointed out, and I might give an example, Senator, if I may, one 
union that we deal with, unfortunately as does a great deal of the 
copper industry, is the International Union of Mine, Mill and Smelter 
Workers, which was expelled from the CIO. They have a procedure 
for a strike vote which they will come before you and tell you is the 
most democratic thing in the world. What they do every year about 
a week after our negotiations commence, they call for a strike vote 
throughout all of the industry, and at that vote—I do not know how 
it is taken, but I presume it is a secret ballot election—the question 
is, Do you authorize the negotiating committee to call a strike when 
and if it becomes necessary? That will usually be at least two months 
before they could strike under the provisions of their existing con- 
tract or under the law. 

I think that throughout the unions that have such procedures you 
will find various timings on the thing which do not give the proper 
eee to the final impasse which is so important. 

enator Hix. In these surveys that you speak about, did any of 
them vote on the question as to whether or not the government itself 
should impose and administer this strike vote? 

Mr. Kircnet. In this particular survey, no. 

Senator Hitz. So do you not think there is a great difference as 
to whether you are going to have a strike vote, and whether or not 
you are going to have the Government impose and regulate and con- 
trol and administer that vote? 

Mr. Krrcueu. The reason I cited the statistics, Senator, was that 
some of the spokesmen here, Mr. Reuther, Mr. Carey and others, 
have said that the membership does not want this particular thing, 
and it impugns the honesty of the officials of the union, I was citing 
the figures merely to show that a high percentage of union members 
would like to have a strike vote. 

Senator Hix. Mr. Reuther, as I understood his testimony, said 
that he did not want the Government imposing and regulating and 
controlling and administering the vote, but that it was the practice, 
procedure and rule of the CIO to have a strike vote before there was 
a strike. 

Mr. Krronet. At some time, yes, I believe that is true. 

The Cuarrman. Senator Cooper. 

Senator Coorrr. On page 7, you state: 

Again, it is claimed that the last offer vote suggested by the present law 
has proved to be a failure. As a matter of fact when the Conciliation Service 
followed that suggestion during the period August 1947 through June 1948 the 
employer's last offer was accepted in 55.4 percent of the cases in which a vote 
was taken. 

Will you elaborate on that statement and describe some of the con- 
ditions and the types of votes? 
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Mr. Krronen. As I recall it, it is in the first annual report of Mr. 
Ching, who was then the Director of the Conciliation Service. You 
will recall that there is a provision in the Taft-Hartley Act which 
suggests to the Conciliation Service that if all other efforts fail, that 
they in turn might suggest to both parties to the dispute an employer’s 
last offer election. ‘ 

During the first six months of the service being in operation, they 
attempted that. Mr. Ching at the end of the year condemned 
the whole procedure, and said it does not prove a thing. Then he 
cited these statistics. But what he was actually condemning and the 
reason he was condemning it was that the unions would not accept 
the suggestion or maybe the employers would not in certain instances. 

The point of my statistics here is that when it was accepted by 
both parties in 55 percent of the cases the vote of the Spee was 
in favor of the employer’s last offer which eliminated the strike. 

Senator Cooper. Do you know how many instances such a vote oc- 
curred ? 

Mr. Krrene.. In that 6 months period I think only 129. I am 
speaking from memory now. I would be glad to get that report, if the 
committee would like it, and file it with my statement, which gives 
the figures on that. But it is the report of the official citation on my 
statement. 

Senator Purrem. I suggest that be included in the record, Mr. 
Chairman. 

The CHarmman, It will be so included. 

(The information referred to was not received at the time the hear- 
ings were printed. When received it will be retained in the committee 
files. ) 

Senator Cooper. That is all, Mr. Chairman. 

The Cuarmman. Senator Neely. 

Senator Neery. Mr. Kitchel, za you know whether there are any 
Communists employed by any of the companies affiliated with the 
American Mining Congress? 

Mr. Krronet. I do not know, sir. 

Senator Neety. You do not know? 

Mr. Krrcnex. I do not know whether there are or not. 

Senator Neeiy. Has there not been publicity to the effect that some 
of them are Communist infested ? 

Mr. Krrenex. You may be referring, sir, to some of the officers of 
this International Union of Mine, Mill and Smelter Workers. To the 
best of my knowledge, none of them are employed by the mining com- 
panies. 

Senator Nregny. So far as you know, there are no Communists 
employed by the affiliates of your organization. 

past Krrcnet. There may . or there may not be. I have no way 
of saying. 

Senator Nreexny. That is all, Mr. Chairman. 

The Cuarmrman. Senator Upton. 

Senator Upton. No questions, Mr. Chairman. 

The Cuamman. Senator Lehman. 

Senator Lenman. Mr. Kitchel, my position with regard to a 
Government conducted strike vote is well known. I am against a 
Government conducted strike vote either of unions or corporations, 
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as has been suggested by some people. I assume you have had a good 
deal of experience, as I have, with corporations and the mechanics and 
procedures and the administration of corporations. I wonder whether 
you would not agree with me that so far as democratic processes are 
concerned—-and by that I mean the election of officers and directors 
of unions and of corporations—the procedure followed in the unions is 
not a great deal more democratic than the procedure followed in 
corporations. 

Mr. Krrenet. Is not a great deal more democratic, is that the 
question ¢ 

Senator Lenman. My question is whether you will agree with me 
that in the unions the process of election of officers and directors or 
governing boards is more, very considerably more democratic than 
that followed in the election of officers, and directors of governing 
boards in corporations? 

Mr. Krrcnet. I do not believe I would agree with that. But I 
have very little experience with the matter of electing officers in the 
unions. I have heard lots of stories about it. Of course, your im- 
pressions are made by what goes on in a particular union that you 
happen to hear at lot about. This one union that I mentioned, and 
T have watched through newspapers how they elect their officers, and 
it is not democratic. 

Senator Lenman. I am quite sure that when Mr. Randolph takes 
the stand that he will, I hope, describe the method of elections in his 
great union. So I am not going into that, except to say that my 
understanding is that in most unions every member has exactly the 
same vote as any other member. It is cast by him freely for the 
election of officers and governing boards. Whereas in corporations, 
in a vast majority of the large corporations, only a very small part of 
the stock is actually owned by the people who run the companies. 

Furthermore, I think this is an established fact that at a corporation 
meeting of a great company like United States Steel Corporation or 
the railroad companies or the great oil companies, an almost negligible 
amount of stock is voted for the election of officers or directors by 
the actual owners of the stock. 

I would say that in most cases, at least 90 to 95 percent is voted by 
proxy. It seems to me that under those circumstances the average 
stockholder has no control of what kind of proposal the companies 
are willing to make or what the procedure of a company should be in 
connection with settlement of a strike. 

In the unions there has been a strike vote taken in most cases and 
the officers and governing boards are selected directly by the individual 
member. That certainly is not the case in relation to the large 
corporations. 

want to emphasize again, I would be as much against the Gov- 
ernment taking strike votes in corporations as I am against the Gov- 
ernment taking strike votes in the unions, because I think it is an 
unjustified and unjustifiable interference with the internal adminis- 
tration of both unions and of the corporations. But I am getting 
tired of hearing people come in here and talk about the undemocratic 
processes that unions follow in connection with strikes, when I have 
not heard any leader of industry come here and criticize the proce- 
dures that I think in many cases are undemocratic in the large cor- 
porations. 
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Mr. Krrenen. Senator, if I may comment on it, in the first place. 
I do not thing there is any analogy with the situation we are talking 
about, which is the strike vote. One thing which always seems to be 
overlooked is that whereas every stoc ‘kholder in a cor poration has a 
vote, although it may not be too effective because he is one of many, 
that you have a situation where a strike is about to be called where as 
many as 49 percent of the employees who are going to be affected by 
the str ike; and are going to be denied work have no vote at all on that 
Issue. 

These bills that have been introduced, Senator Purtell’s bill, pro- 
vides that every employee in the bargaining unit shall be entitled to 
vote. Ido not think there is any parallel between the two situations. 

Senator Lenmay. I think there is definitely a parallel. Every 
stockholder is interested in the integrity and in the prosperity of his 
ee When a strike has been invoked or is threatened, the 

ianagement of the corporation deals with the unions. The individual 
stockholder has no voice at all. Let us take an example of a union 
asking for an increase of 10 cents an hour in wages. It is quite pos- 

sible, and I think it has happened, that the corporation managers, 
wishing to destroy or seriously cripple the union, will refuse to ac- 
cept the offer, even though in their Searta they may think it is fair, 
and even though the majority of the actual owners of that company 
would think it was fair, if they were polled, and yet you do not 
propose to poll them. 

Mr. Krrenen. Senator, I think that is a very wnusual situation. 
In the realities of collective bargaining, which I have experienced, I 
known of no situation where an employer has precipitated a strike. 
It may occur. With respect to a strike, the affirmative party is the 
inion. They are the ones who stop production. If we were talking 
about whether or not management should lock out its employees and 
(uke the initiative of stopping production and thereby denying to the 
stockholders some profits that would be realized, then I think ‘the two 
situations should be considered as alike. Under the law as interpreted 
by the NLRB, there is no right to lock out. There is no counter 
weapon in the hands of management to that of the strike in the union. 

Senator Lenman. I am not going to continue this colloquy but I 
just want to add this word if I may. You may not know about any 
cases, but I am very positive from my own experience that there have 
been cases where management dealing with a troublesome union or 
® union they thought could be “busted” have taken a completely 
intransigent attitude merely for the sake of crippling the union, feel- 
ing they “could starve out the union by refusing to make a settlement 
in any reasonable time. I am not at all certain that, if in some of 
those eases the issues had been submitted to stockholders, management 
would have been sustained. 

Senator Gotpwater. Mr, Chairman, this question has been injected 
into these hearings so often that I do not think we would be wrong 
on this committee in asking the SEC to come before the committee 
and explain how stockholders are required to vote, and how the votes 
are regulated by law. I do not think there is any comparison between 
a stockholder’s voting and a labor man’s voting. One side is money, 
and the money does not have to be invested. It is invested because 
the man has made a study of the company and has confidence in it, 
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and expects a return on it, and expects management to give him: that 
return. 

On the other hand, you have labor that for employment depends 
on these people who are willing to invest their money. I suggest that 
the great majority, by far the great majority of stockholders in this 
country today are made up from the ranks of labor. I think it might 
be well to consider, Mr. eatened the advisability of an open dis- 
cussion by the officials of the Government who have control of the 
regulation of stocks and bonds of this matter, because there seems 
to be a misunderstanding on the part of some members as to just what 
a corporation’s operations are. 

The Cuarrman. Thank you, Senator. We will give consideration 
to that. 

Senator Purre.. I have heard so often here this question of stock- 
holders, and whether or not stockholders should be given the right 
to vote. I think that has little weight at all in this question. They 
are saying that unless the sheakhablors are asked to vote, then labor 
should not be asked to have a secret ballot. They are not at all provin 
that the idea of a secret ballot is in itself bad. They say if you don’t 
do it for one you shouldn’t do it for the other. In my book that has 
very little weight. 

Let us look at the practicalities of this thing. The fact of the 
matter is that a stockholder can sell his stock any time he wants to 
and depart from that company and invest it in some other company. 
But the poor worker is nailed to that job. His material welfare is 
determined, and that of his family, by whether or not he does or 
does not go on strike. 

There are many instances when he should go on strike. There are 
many instances when striking is the only way he can get that which 
is his just due, and I am for him. But he ought to have a right to 
decide that. 

The stockholder can say, “I will sell my stock and invest my money 
elsewhere.” But the worker is stuck with his job. There is a vast 
difference. 

Mr. Krrenet. I agree, sir, the right to work or to withdraw one’s 
work is probably the most fundamental right that the worker has, 
and he should take part in the deliberation of the decision as to 
whether or not he is going to cut off his own earnings. I see no par- 
allel between that ab a stockholder. 

The Cuarrman. Any further questions from Mr. Kitchel? The 
hour of 12 o’clock has just about arrived. I am sorry to say that we 
have two witnesses who have been waiting all morning. I would ask 
them if they would like to file their statements for the records, or 
whether they prefer to appear tomorrow? Mr. Klein, would you 
prefer to file your statement or appear personally ? 

Mr. Kier. Mr. Chairman, I am authorized to appear by 31 State 
and regional chambers, and I would very much desire to appear 
personally. 

The Cuarrman. Mr. Randolph, what is your wish ? 

Mr. Ranvotpx. I would prefer to appear personally. 

The Cuamman. All right, sir. We have other witnesses tomorrow, 
but we will give these two witnesses the right of way. 
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Lat $ The American Trucking Associations, Inc., of Washington, D. C., 
s §6have submitted a statement which they desire to be incorporated in 
ds ’ the record in lieu of appearing personally to testify. 
at (The statement is as follows :) 
11S 
ht MEMORANDUM SUBMITTED BY JOHN V, LAWRENCE TO UNITED States SENATE ComM- 
is MITTEE ON LABOR AND PUBLIC WELFARE CONCERNING THE PRESIDENT’S MESSAGE 
Ee A RECOMMENDING CHANGES IN THE LABOR-MANAGEMENT RELATIONS Act, 1947 
he i .np 8S, 2650 INrRopUcED To Carry Out THESE RECOMMENDATIONS 
” | On April 7, 1958, Mr. Benjamin R. Miller, director, industrial relations de- 
. | partment, American Trucking Associations, Inc., appeared before your com- 
mittee and presented the views of our industry concerning necessary changes 
yn ‘ in the Labor-Management Relations Act of 1947. His testimony appears in 
part 2, pages 733 threugh 756 of the printed proceedings of those hearings. In 
as ; his statement, Mr. Miller presented the trucking industry's views on the second- 
= ary boveott, preemption of States rights, and recognition strikes. He also filed 
at a supplemental statement expressing our industry’s views on the administration 
'y of collectively bargained health, welfare, and pension funds. 
r It continues to be the opinion of the governing bodies of this organization 
that these points require attention by the Congress. Accordingly, we wish to 
e : restate our position on these points with respect to their treatment in the 
t Presidential message and 8. 2650, 
S 
SECONDARY ROYCOTTS 
e 2 While we cannot admit that a secondary boycott can be justified because of 
O ‘ the nature of the industry involved, we do not at this time take issue with 
, ; the language in S. 2650 which would permit, under certain circumstances, a 
: secondary boycott in a labor dispute within the construction industry. How- 
S ever, we feel that additional language is necessary to clearly limit the industries 
r n which such conduct may take place. We urge clarifying language defining 
the construction industry so as to exclude those who supply or are otherwise 
‘. incidental to industries primarily engaged in construction. 
, 3 Beginning on page 747 of the above referred-to printed hearings, Mr. Miller 
L 4 presented five situations in which the congressional intent of section 8 (b) 4 of 
> ; the act has been undermind or distorted by NLRB and court decisions. We again 


cite for your consideration these five obvious loopholes in the language or mis- 
interpretations of the secondary boycott provisions in the LMRA. We urge 
your committee and the Congress to enact legislation to eliminate the un- 
conscionable activities permitted labor unions as a result of these deficiencies 
in our current national labor-relations law. 

: President Kisenhower, in his words on the subject, stated that, “The true 
secondary boycott is indefensible and must not be permitted.’”’ We whole- 
heartedly endorse the sentiments so well expressed in his words. However, 
we do not feel that the amendments recommended in 8S. 2650 carry out their 

$ spirit. 

During Mr. Miller’s oral presentation to your committee, the late Senator 
Robert A. Taft showed particular interest in an escape given unions by the 
Board from the provisions of section 8 (b) 4, through collective-bargaining 
agreements permitting employees to refuse to handle hot cargo or unfair 
goods. He found it difficult to believe that through such an agreement a labor 
organization could freely engage in activities otherwise proscribed by the act. 
As was pointed out by Senator Taft, the result of such permitted conduct fore- 
closed the innocent boycott victim from the protection Congress thought it was 
providing in section 8 (b) 4. In the words of the late Senator, “The whole 
purpose of the provision (sec. 8 (b) 4) is to protect the third party.” We 
4 earnestly recommend that a change in the act is necessary to prevent the con- 

duct of such grossly unjustified activity now allowed by provisions of a col- 

4 lective-bargaining agreement between a union and employer. 

i We submit that the language of S. 2650 will not take care of this situation. 

In addition, we also submit that additional language is necessary in 8S. 2650 

“6 to clear up the secondary boycott activities permitted under the four other loop- 

holes cited in our testimony. These are: 

(1) Secondary boycotts permitted away from the actual and primary site 
of the dispute or permitted as such place because of the coexistence at the pri- 


nal lat a 2 
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mary site-of other employers and employment unrelated to the primary labor 
dispute. Interpretations of the Board in this respect permit the picketing 
of an employer’s trucks away from the site of the primary dispute at places 
where the employer is engaging in business with secondary employers; 

(2) Secondary boycotts through employees not so defined in the act. For 
exainple, agricultural and railroad employees. 

(3) Secondary boycotts permitted through a strained interpretation of con- 
certed refusal. For example, where a union may induce and encourage em- 
ployees one at a time to concertedly engage in secondary-boycott activities ; and 

(4) Secondary boycotts permitted because of the NLRB’s indefinable inter- 
pretation of the words “to induce and encourage.” Under this loose inter- 
pretation a union may avoid the provisions of the act by requesting secondary 
employees at the place of their employment to honor the primary union’s picket. 
line at a place of business far removed from the premises of the secondary 
employer. 

We do not feel that the language in S. 2650 will take care of these situations 
which so clearly demonstrate the circumvention of congressional intent ex- 
pressed by the Congress in its consideration of the language contained in sec- 
tion 8 (b) 4 and which we believe are true secondary boycotts, President Eisen- 
hower would find indefensible. 


STATES RIGHTS PREEMPTION 


On pages 754 and 755 of the above referred to printed hearings, our industry 
urged legislation to clearly establish the area in which the several States may 
regulate the conduct of labor relations and labor disputes within their borders. 
We endorse the President’s statement in connection with this matter and the 
corresponding language in S. 2650. We submit, however, that 8. 2650 does not 
grant the States sufficient latitude in their right to regulate and qualify conduct 
in labor disputes. We are disturbed by the implication in this language that our 
States and Territories are not now permitted to “protect the health or safety of 
the people of such State or Territory during emergencies resulting from labor 
disputes.” It is our position the States and Territories have this right under our 
Constitution and that such language is merely a reiteration of this right. We 
submit that States and Territories should be permitted to control and regulate the 
right of employees to strike and picket or employers to lockout their employees 
where the exercise of such right is contrary to the public policy of that State 
and not merely where the exercise of such right will endanger the health and 
safety of the citizens in that State. As we pointed out on page 755 of the hear- 
ings, the field of labor relations is too complex to permit the Federal Government 
to preempt the regulation of such relations. It cannot be simplified by giving 
the Federal Government this exclusive jurisdiction. A central government is too 
far removed from the actual scene of labor relations to warrant preemption of 
States rights in labor relations. It is particularly imperative that small business 
be provided ready access to relief which might be more quickly obtained in their 
States. It is our firm belief that the recent decision of the Supreme Court in 
the Garner case cannot be allowed to stand. Accordingly, we do not believe 
that language in S. 2650 provides an adequate remedy of States rights preemption 
by the Federal Government. 


THE STRIKE VOTE 


In his message, President Eisenhower urged the Congress to provide that 
employees be given the right by secret ballot to express their desires concerning 
a strike in which they might be involved. As evidenced by your committee’s 
decision to hold the instant hearings, many problems require solution before 
this provision could be effectively carried out within the frame work of the 
LMRA. We hasten to state, however, that we thoroughly support the principle 
involved in this portion of the message and in §, 2650, 

We feel that our recommendation that a strike for recognition be removed 
from protected activity reserved for labor organizations would substantially con- 
tribute to the desired end. Unlike an economic strike of employees where there 
is no question concerning the union’s representation status, there can be no justi- 
fication for a labor organization to strike for the purpose of receiving recognition 
from an employer as the collective bargaining representative of his employees. 
Such a change in the act would substantially reduce labor strife and remove 
one of the primary and most wanton causes for secondary boycotts. Considering 
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the purposes of the act and its provisions for establishing collective bargaining 
rights for labor organization, it seems an outrageous abuse of law and its proc- 
esses to permit recognition strikes. 

The motives that stir a labor organization to strike for recognition are not 
difficult to understand. Where a union truly represents a majority of the em- 
ployees in a bargaining unit, the act establishes the procedure by which that union 
may secure recognition as such representative. Why shouldn’t that labor organi- 
ation choose to have its cause established by a peaceful representation election? 
A strike for recognition evades the act’s processes, often forces workers into 
inions against their wills, and in many instances brings loss of pay to the em- 
ployees and of business to their employer. 


WELFARE FUNDS 


In a supplemental statement filed after the presentation of his testimony before 
your committee, Mr. Miller expressed the views of our industry concerning the 
administration of collectively bargained health, welfare, and pension funds. We 
fully endorse the President’s recommendation that “Congress initiate a thorough 
stady of welfare and pension funds covered by collective-bargaining agreements, 
with a view of enacting such legislation as will protect and preserve these funds 
for the many working men and women who are the beneficiaries.” The need for 
careful husbanding of these funds becomes an absolute requirement when the 
enormity of those in existence and the even greater sums which will evolve in 
the future are considered. As these funds grow in size and the purposes for which 
they are created become more varied, every temptation or possibility of mis- 
administration or misdirection of such funds should be studiously eliminated. 


The Cuarman. I think we will make the meeting at 9 :30 tomorrow 
because we are limited in time, as we did this morning. So we will 
recess until 9:30 tomorrow morning. 

(Thereupon at 12 o’clock noon, a recess was taken until Thursday, 
February 4, 1954, at 9:30 a. m.) 
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THURSDAY, FEBRUARY 4, 1954 


Unirep Srates SENATE, 
CoMMITTEE ON LaBoR AND Pustic WELFARE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room P-63, the 
Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith (presiding), Purtell, Goldwater, Cooper, 
Upton, Murray, Neely, and Lehman. 

The CuarrMan. The committee will come to order, 

Senator Neety. Mr. Chairman, I suggest the absence of a quorum, 
and ask that the roll be called. 

The Cuarrman. The clerk will call the roll. 

The Crerx. Mr. Ives, Mr. Griswold, Mr. Purtell, Mr. Goldwater. 

Senator GoLpwaTerR. Present. 

The Crerx. Mr. Cooper, Mr. Upton, Mr. Murray. 

Senator Murray. Present. 

The Cierx. Mr. Hill, Mr. Neely. 

Senator Nrrety. Present. 

The Crerx. Mr. Douglas, Mr. Lehman, Mr. Kennedy, Mr. Smith. 

The CuatrMan. Present. 

This morning we have a number of witnesses. Mr. Randolph has 
been here for 2 days, I know, waiting to be heard, and so we will call 
Mr. Randolph first, if he is here. 

Mr. Randolph, we are glad to hear from you. 


STATEMENT OF WOODRUFF RANDOLPH, PRESIDENT, INTERNA- 
TIONAL TYPOGRAPHICAL UNION 


Mr. Ranvotrn. Thank you, Mr. Chairman. 

The Cuamman. I am sorry we have been delayed in these hearings, 
and you have been kept waiting, but we are glad to have you with us 
this morning. 

Mr. Ranvotrw. I have an undue amount of patience, Senator. 

The Carman. We are glad to hear that. You may proceed in 
your own way. 

Mr. Ranvoten. I am Woodruff Randolph, president of the Inter- 
national Typographical Union. I have made a very few changes in the 
written statement I have filed and I will read it as I have changed it. 
I have supplied the reporter with a corrected copy. 

The CHatrman. You want the entire statement with whatever 
changes you have made incorporated in the record? 

Mr. Ranvoiten. Yes; I would like to have it in the record. 

The Carman. It is so ordered. 
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Mr. Ranpotru. Let us face the facts. The Eisenhower proposals of 
January 11, 1954, and S. 2650, ostensibly designed to carry them into 
effect, are much ado about nothing. Some slick salesmen seek to con- 
vince us that the Taft-Hartley jalopy can be made into a modern car 
by wiping the dust off the windshield. I do not believe that working 
people will be so easily fooled. 

The Cuatrman. Do I understand, Mr. Randolph, you are opposed 
to all of the President’s suggestions, or are you going to indicate any 
you favor, or which ones you disfavor ¢ 

Mr. Ranpotrn. I am opposed to the entire law. I would like to 
see it all eliminated, but I have also a statement that I will ask to be 
incorporated in the record by way of an advance proof of an article 
I have prepared for our journal in which I have submitted an analysis 
of each of the proposals. 

The CuammMan. You are opposed to all of them? 

Mr. Ranvoten. Yes. 

The Cnarmman. And you favor the repeal of the Taft-Hartley Act! 

Mr. Ranpoten. The complete repeal of the entire law. 

The Cuarrman. Of course, the President has said that he favors 
continuing the act with certain changes. I want the record to be 
clear that you are opposed to every recommendation made by the 
President of the United States to amend the Taft-Hartley Act. 

Mr. Ranpotrn. And still stand on our original position that the 
complete law should be repealed in toto. 

The CHamman. You may continue. 

Mr. Ranvotrn. During the 1952 campaign, President Eisenhower 
promised to seek the removal of the union-busting provisions of 
Taft-Hartley. Last summer, Secretary Durkin was instrumental in 
drawing up proposed amendments; they were never sent to the Con- 
gress, and the 1953 convention of the American Federation of Labor 
said of them that they “do not meet the objectives of the labor move- 
ment and have no AFL sanction or approval.” The present bill is 
« watered-down remnant of that program with some new anti-labor 
proposals added. The propaganda mill is now in high gear to con- 
vince the American people that enactment of this program will make 
Taft-Hartley fair. It will do nothing of the kind. 

Hearings on Taft-Hartley have come, more and more, to concern 
themselves with bureaucratic trivia. I intend to talk about some 
fundamentals. 

First, the President noted that “legislation at best can only provide 
the framework in which free collective bargaining can be conducted.” 
Free collective bargaining needs no framework; it is either free, 
or it is not. The most glaring example of this is found in the limi- 
tation on free collective bargaining concerning hiring imposed by 
Taft-Hartley. Inthe printing industry, for over a century, employers 
and unions concluded that their mutual interests were best served by 
agreements that only union members would be hired. No evil results 
followed from these arrangements, No monopoly was established. 
In the course of 6 years of litigation during which our every act and 
record was painfully combed through by a horde of investigators, not a 
shred of evidence was uncovered to show the slightest evidence of finan- 
cial irregularity or moral wrongdoing on the part of any officer or mem- 
ber of the ITU; hence it is clear that such arrangements did not lead 
to corruption. 
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S of Our industrial history shows that exclusive employer control over 
into hire does lead to corruption. ager joints and shanghaiing of sailors 
On disappeared when union hiring halls were established. There are no 
car kickbacks to foremen as the price of a job where unions and employers 
Ing jointly control hiring. The blacklist exists only where the employer 
las the monopoly of available jobs. Where a union exercises some 
sec control over who is to be hired, the union itself will see to it that 
iny available work is fairly rotated. The boss’ nephew has to take his 
turn like everyone else. 
to This was proved in our industry. On the employer’s agreement to 
be hire only union members, we erected the structure of our priority 
clef laws which determined who was to be hired, and in what order. The 
Sis employer always retained the absolute right to fire any person he 
thought unqualified or incompetent within a fixed period determined 
by collective bargaining. In exchange, our local unions agreed to, 


and did, supply employ ers with compentent workmen adequate to his 

te needs. These agreements gave us strong inducements, which were 
acted on, to interest ourselves in the training of apprentices; to limit 

T's our membership to persons of proved competence and good character ; 
be and to make certain that our part of the bargain was lived up to. 
he These arrangements gave our members a justified and earned security 
of tenure, gave the employer a disciplined and competent working 

le force, and produced fair competitive standards throughout the 


industry. 

Our union was organized in 1852. For nearly a century employers 

r and our organization have had satisfactory dealings based on agree- 
f ments to hire only union members. ‘The committee is aware that since 
n the passage of the Taft-Hartley Act employers have not, in practice, 
\- shown a particular eagerness to change these accepted methods of 
r doing business. Why then this ostrich attitude ? ? A primary purpose 
- of any labor union must be to get jobs for its members; no legislation 

S can change this fact. 

The problem is broader than any selected industry groups—you 
. do not meet it by talking about maritime or amusement or construction 
; workers: and concern about 7- or 30-day periods is equally beside the 
point. Only complete restoration of free collective bargaining on 
j these issues Is an adequate solution. Even so conservative an observer 
as Professor Schlichter of Harvard University has recently observed 
j (speech, Wharton School of the University of Pennsylvania, Apr. 10, 
; 1953) that 


I think that * * * the closed shop with proper safeguards should be permitted. 


We would add, of course, that proper safeguards should be provided 
by collective bargaining and not by legislation. 

The second fundamental issue grows out of the right to strike. 
; The experience of Germany and Russia and It: ily and other countries 
under totalitarian rule demonstrates conclusively that where the right 
to strike is abolished the Government must, and will, fix all conditions 
of labor; in our own country, the War Labor Board was the necessary 
consequence and condition of labor’s no-strike pledge. The right to 
strike, and its correlative, the right to lockout, are the necessary gov- 
ernors of any free enterprise sy vstem. As a trade union official for 
many years, I know something of the hardships of strikes, and my 
influence has been used many hundreds of times to prevent them. 
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But I am also aware that we hold over the head of the employer no 
weapon adequate to achieve a fair bargain other than the right to 
strike, and that without it collective bargaining becomes, as I have 
told the committee, collective begging. 

The chief burden of a strike necessarily falls on the parties to it. 
But it is almost impossible to conceive a strike that does not hurt 
some neutrals somehow. If steel mills are down, automotive workers 
may be laid off and stockholders lose dividends. In choosing a free 
enterprise system, we have determined that these incidental losses 
are better than Government dictation, compulsory arbitration, and 
wage slavery. There is only one way to protect neutrals in a strike, 
and that is to abolish altogether the right to strike, which no one 
advocates. 

But observe how irrationally Taft-Hartley deals with this subject. 
President Eisenhower says in his message that “The prohibitions in 
the act against secondary boycotts are designed to protect innocent 
third parties from being injured in labor disputes that are not their 
concern.” That is clearly not so. Taft-Hartley extends no protection 
whatsoever to innocent third parties—for example, the automobile 
workers who are laid off in consequence of a steel strike; for the 
reasons I have given I do not think the law can or should extend 
such protection. But the Taft-Hartley does protect all those in a 
business relationship with a struck or unfair employer, who make a 
profit out of that relationship. It therefore extends a preferential 
legal protection to “noninnocent” third parties. 

Two types of cases will illustrate this. 8. 2650 itself recognizes 
the inequity of compelling workers by law to do farmed-out struck 
work. But what of the person who, for a profit, supplies the mate- 
rials that enable a struck employer to continue operations? Is he 
neutral when he allies himself in this way with the struck employer? 
He has a highly partisan, and normally profitable, interest in the 
continuance of the relationship. He is not neutral. he is not innocent, 
he is helping another employer fight a union. Again, we would not 
deny his right to do so; we claim only the reciprocal right to take 
what steps we can to stop him. 

The glaring inequity of present law is dramatically made clear 
by the recent announcement by the Chairman of the Labor Board that 
they intend to accept the decision of the Davis Furniture case, which 
held that the members of an employer association might lawfully 
lock out their union members where a union had struck one member 
of the association. We think this is right; as we demand the right 
to strike, we concede the right to lock out. But present law says 
that employer A, whose employees are on strike, may legally ask em- 
ployer B to come to his assistance by locking out his employees, 
although union A, representing the striking employees, is forbidden 
under heavy penalties to make the same request of union B. There 
is, and can be, only one fair and acceptable rule: That in an industrial 
dispute either side may seek such allies as it wishes. 

The inacuracy of President Eisenhower’s remarks about secondary 
boyeotts is further demonstrated by the problem of unfair goods. 
Every industry has been, or can be, plagued by the chiseling em- 
ployer who undercuts the market by paying substandard wages. 
With this cost advantage he can often undersell fair employers, to 
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the point of driving them out of business. That means a loss of 
jobs for union members. Hence we have a direct and definite interest 
in doing what we can not to cooperate with the chiseler, and the most 
usual answer is to refuse to work on products coming from or going 
to him. But Taft-Hartley compels our members to do just that. 
Who can say that these industrial scavengers are innocent or neutral ¢ 
Normally they are the marginal and inefficient producers, or they 
would not be forced to these unfair methods of competition. 

The CHarman. I would like to ask you a question. Do you plan 
to read your entire statement ? 

Mr. Ranpoupew. Yes, sir. 

The Cuarmman. I wonder if you could not put the statement in the 
record, because 15 minutes have already gone by, and highlight your 
position. We have four witnesses yet to call. 

Mr. Ranpotrn. I thought I was going pretty fast. There are only 
13 pages. I have been waiting 2 days to talk about some fundamentals. 
The trivia is already in the record. If you do not want to hear it, 
1 will accede to your wishes. 

The CHarrMAN. I want to hear the high spots of your argument. 

Mr. RANDOLPH. Senator, these are nothing but high spots. I have 
tried to comb it down time and again and get it to a minimum. 

The Cuarrman, It is available to us. I do not know whether it is 
fair to the other witnesses here. Mr. Klein is the next witness and 
he was here all day yesterday, too, as you were, and is waiting for 
his time. I do not want to deprive him of the same amount of time 
you have. I have three other witnesses in addition to that. So it is 
just a question of fairness. I just appeal to your own sense of fair- 
ness about it. I do not want to shut you off. Others have done the 
very thing I am asking you to do, put the whole statement in the ree- 
ord, and you can emphasize the things you wish to. 

Senator Murray. I think the witness ought to be permitted to pro- 
ceed in his own way. We have always given witnesses that privilege. 
Inasmuch as he says that all of the points he makes here are high 
spots, it seems to me that it will not be imposing on us to permit him 
to proceed as he planned. 

The Cuamman,. All right, sir. Continue, Mr. Randolph. I will 
ask you to watch the time, if you will, and not take more than half an 
hour for the whole thing. 

Mr. Ranpoten. As I read along, if I see something that I can 
eliminate, I will skip it. 

The CaairmaNn. I would appreciate it very much. I want to give 
you every leeway. I am trying to get cooperation so that we can take 
care of the people we invited to come. 

Senator Leuman. Mr. Chairman, we have given other witnesses 
pretty broad latitude to make their statements. 

The Cuamman. We gave Mr. Carey quite broad latitude yesterday. 

Senator LeumaNn. He could have put the statement in the other 
a I think he should be permitted to continue. 

Senator Purretn. I have no objection to what course we pursue. I 
would like to know where we are heading. It is my understanding 
that we are going to have time allotted to these witnesses, or we are 
going to let the witnesses take as much time as they want. I think we 
ought to have an understanding so we can be fair with all witnesses. 
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Senator Murray. I think the witnesses ought to be permitted to take 
the time they feel is necessary to present their points of view. I think 
we ought to permit them to give us what they think should be given 
to us so that we may understand the problem. 

The CuaimrMan. I may say to my distinguished friend from Mon- 
tana that many people have asked to appear here that we have not 
found time to call. There has been agreement among witnesses and 
the staffs of both sides of the aisle. We have tried to be fair in the 
time we have at our disposal. We can spend from now on to the 
close of the session hearing witnesses on the subject. We have an 
enormous record from last year covering these points. I do not want 
to shut anybody off, but there must be some limit and some respect 
for the rights of others. So I suggest, Mr. Randolph, you go ahead 
now, and where you see you might eliminate something, I would 
appreciate it. I do not want to shut you off. I want to give you 
every possible chance. Just help us in our problem in trying to take 
care of the witnesses. 

Senator Purrett. Mr. Chairman, it was my understanding that 
these hearings would be for 2 weeks and we have health hearings, and 
Railroad Retirement Board hearings, and we have to be as fair to 
those people who are scheduled to come to those hearings as we have 
to these people coming here. If you have extended hearings beyond 
the time assigned and allotted then you are certainly not going to be 
able to take care of the people that wish to appear for the time we 
have assigned to the health and other hearings. I think you have to 
be fair to those. 

The Cratmman. I am glad the Senator raised the point. It helps 
to indicate the problem that we are up against. As I say, I would 
like Mr. Randolph to continue. 

Senator Nre.ty. We have lost 7 minutes in this discussion. Let 
Mr. Randolph proceed. I will yield my 5 minutes to him. 

Mr. Ranvotru. I want to point out that I am the only AFL union 
president that is appearing in this hearing. The AFL has passed 
it up. 

The Cuamman. Some are coming tomorrow. 

Mr. Ranpoipn. Officially there is nobody to appear. 

The CuamMman. Those invited will be here. 

Senator Neety. Mr. Beeson has branded Mr. Randolph as a rebel. 
Mr. Randolph is an outstanding man who ought to be permitted 
to proceed. 

Senator Murray. Also, there is the fact that Mr. Randolph has 
been an officer of a union for 25 years and is very familiar with the 
history of labor-management relations in this country. 

The Cuarrman. I am not trying to shut him off. Iam just asking 
him to cooperate. If he wants to go ahead and read the whole thing, 
it is all right. 

Mr. Ranvotpn. Continuing, why should the law extend to them 
a special protection ? 

These are serious limitations on the right to strike. Mr. Barton 
in his testimony for the chamber of commerce before this committee 
made much of the fact that injunctions were actually issued in only 
72 eases. All that this proves is that labor unions have carefully 
complied with the law. From my own experience, however, I know 
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that in Our Own organization alone there have been hundreds of in- 
stances where we refrained, often on the advice of counsel, from 

aking necessary action because of the outrageously heavy penalties 
whieh the law provides for a wrong guess. Our power to wage effec- 
tive strikes has thereby been w eakened, and our strength in collective 
bargaining thereby been greatly reduced. 

S. 2650 shadowboxes with these problems. Farmed out struck work 
is but a tiny fraction of the overall issue. Building-trades unions are 
cviven almost no aid, since the proposed : amendments would legalize sec- 
ond: ury action only where the employees of the primary emplo} yer are 
on strike; since those employees are almost invariably nonunion, this 
too is a hoax. Repeal of section 8 (b) (4) is the only fair and 
icceptable answer. 

A third fundamental is the right to free speech. In all the hulla- 
bs loo a about the Bonwit Teller doctrine and employers’ rights of free 
-peech. almost nothing has been said about our right to free speech. 
When Taft-Hartley was passed, the Congress inserted section 8 (c) 
in the act to insure all parties the right of free speech. But it was 

almost immediately denied to unions; early in the game, the NLRB 
n the Klassen and Hodgson case (23 LRRM 1233) held that section 
Ss (c) did not protect admittedly truthful and peaceful picketing in 
certain cases. Unfortunately, this view has prevailed in the courts 
and the earlier statements of the Supreme Court that picketing is a 
form of free speech—as it is—are little more than a forgotten legend. 
This has now been carried to the extreme that admittedly truthful 
ind peaceful picketing directed at a struck product may be enjoined 
if its effect may be to deter some employees from crossing the picket 
line. All these results are obtained by throwing a single dangerous 
word into the decisions: “coercion,” even where the facts c learly, show 
that there was no coercion. 

On the other hand, employers have been given a steadily protec _ 
position under the guise of protecting their free speech. S. 265: 
would carry this still a step further by denying the NLRB the right 
to set aside elections because of speeches made ‘to employees. It is a 
fair statement of present law to say that the employer may speak even 
though such speech is coercive, and that unions are denied the right to 
speak even when it is noncoercive. Insidiously, the NLRB and the 
courts are moving against unfair lists, consumer boycott appeals and 
the like and thereby - removing one by one the traditional weapons of 
labor in strikes. 

On that point I will summarize those comments in this fashion. I 
will say there is no reason whatever of an employer having a need to 
speak to those employees unless he is trying to get them not to join a 
union and no one has yet heard of an employer exercising his free 
speech in any plant to get them to join the union. So obviously what 
he is going to say to them is to discour: ie organization of his workers. 

An employe r cannot visit the homes of all of his employees before 
an election to express his views and neither can the union committees. 
Why, by approving captive audiences for employers, make it easier 
for the employer and impossible for the employees to engage in fair 
argument on the matter to be voted upon ¢ 

If you are going to talk about free speech, be fair. We don’t 
begrudge it to employers, but we have our interests too. 
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A fourth fundamental arises from the so-called jurisdictional dis- 
putes section of Taft-Hartley in section 8 (b) (4) (D). This limits the 
right to strike against the employer’s assignment of work to employees 
in “any trade, craft or class.” When he does that, he takes work from 
ourmembers. This goes to the very heart of our problem in obtaining 
work for our members, and in preventing a lowering of working con- 
ditions. Our union is a craft union which insists on contracting for 
all of our craft processes making up our trade. Wealso must contract 
for evolutionary processes as we we during all our history. This 
section invites dismemberment of our craft union by any employer. 
Needless to say, under free collective bargaining, we would not chal- 
lenge the right of an employer to assign work to whomever he desires; 
we ask for ourselves only the same right to oppose such action when 
it is hostile to our interests. Here, again, the employer is left entirely 
free to take action in his interest, and we are shackled in taking action 
to protect our position. Here, again, Taft-Hartley blunts our right 
to strike, and gives the employer a very special legal protection. If 
you want to be fair, give us the same right as the employer to protect 
our interests. 

A fifth and basic fundamental sums up many of those I have men- 
tioned. We want free collective bargaining. Everyone pays lip serv- 
ice to free collective bargaining; we mean it. I have already demon- 
strated that you cannot have that without having the right to strike, 
so the first necessary step is to reaffirm the guaranty of the Wagner 
Act that “nothing in this act shall be construed so as to interfere with 
or impede or diminish in any way the right to strike.” That means 
jettisoning the whole paraphernalia of injunctions, damage suits, un- 
fair labor practice proceedings and prohibitions contained in Taft- 
Hartley. 

Free collective bargaining means that either party should be allowed 
to propose, to insist on, or to refuse any provisions it desires. In 
manifold ways, Taft-Hartley is inconsistent with this. It prohibits 
or regulates collective bargaining on union security, checkoffs, health 
and welfare funds, discharges, and the like. This so-called framework 
of collective bargaining is actually a useless and harassing series of 
limitations on free collective bargaining. 

There are two grave fallacies which underlie these restrictions. The 
first is the assumption that the Congress or some NLRB employee or 
the courts know better the needs of the parties than the parties them- 
selves do. This is real conceit. Those of use who have spent a life- 
time in an industry, who know its traditions and its needs, who are 
familiar with its history, its capacities and limitations, will do a far 
better job of settling problems rationally than any outsider can ever 
accomplish. For a century we got along well running our affairs; 
we do not need, and have not used, and do not want, incompetent 
outside assistance in our tasks, 

The second fallacy is that legislative restraints are necessary because 
there are no others. This too is nonsense. Every proposal that has 
ever been made in our history has had to be first camille scrutinized 
by our members and officers who are experienced and responsible. 
If it passed that scrutiny, it then had to be negotiated with employers 
who are hard-headed and thoroughly conscious of their interests. 
If they disagreed, as they often did, we had to decide whether we 
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would strike to get it; and if we decided we would, we then had to 
go after it the hard way. These restraints on our activity, believe me, 
are real and earnest; only those who believe in fairy tales accept the 
myth that a union merely by deciding what it wants can have it. 
These restraints upon us are more binding than any legislation ever 
can be. We had to work, and work hard, and spend millions of dollars 
to get the 11-hour day, the 10-hour day, the 9-hour day, the 8-hour 
day and Saturday half holiday. Each time we were told that we 
were dreamers and visionaries and unrealistic, and each time we had 
to prove to employers that we were as practical and hardheaded as 
they. There is no need for legislative restraint, for the process 
of collective bargaining and the costs and hardships of strikes are 
built-in restraints upon all our important activities. 

The restraints on collective bargaining are worsened by the steadily 
widening meaning which the NLRB assigns to the concept of “good 
faith” in bargaining. Even despite a reversal by the Supreme Court 
on this issue, they continue to insist that this allows an inquiry, not 
only into the text of proposals put forward in collective bargaining, 
but to the motives with which they are made. This was an essential 
point of the lengthy litigation involving the ITU; we proposed that 
contracts be cancelable by either party on 60 days’ notice, and the 
NLRB and the courts, while agreeing that the proposal was entirely 
lawful on its face, said it was unlawful because made with a bad 
motive. This is a new and pernicious form of thought control, where 
not only proposals, but the motives underlying them, are the proper 
subject of Government inquiry. It is the absolute opposite of free 
collective bargaining. It is bad enough that we have to consult lawyers 
about the language of proposals that we make to employers, but we 
can do nothing about what some government agency may later de- 
termine about our state of mind in putting them forward. 

In his testimony before the committee on Monday, February 1, Mr. 
Elisha Hanson, representing the American Newspaper Publishers’ 
Association, made some comments about the ITU without, however, 
mentioning it by name. On page 6, he criticized the administration 
of our pension and mortuary benefits on the ground that— 
moneys paid in by its members so as to provide retirement in their old age or 
benefits for their families have been withdrawn from such funds and devoted 
to other purposes, including the support of a policy characterized by the courts 
as illegal and consisting of “disapproval and defiance of the act and avoiding 
the impact of the provisions of the act on the traditional practices and policies 
of that particular union” (193 F. 2d 782-789). 

First, no such transfer has been made from the pension fund but 
if we had such transfer of funds as specifically authorized by the 
constitution of our organization it could be easily amended at any 
time by referendum vote of the membership. Each member, of course, 
subscribes to the constitution in joining the ITU. 

Second, the intemperate language of the court decision which Mr. 
Hanson cites related entirely to events occurring in 1947, long before 
any transfer of funds took place. Our present practices, as Mr. Han- 
son is well aware, have been found by the NLRB and the courts to be 
not unlawful. 

At page 10, Mr. Hanson pleads that “the courts should be em- 
powered upon their own motion to preserve the integrity of their 
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decrees.” What he means by this statement is that he should have the 
right to harass the ITU whenever he likes by running into court with 
unfounded contempt charges, with no screening through the NLRB. 
As a lawyer, Mr. Hanson understandably likes litigation, and his 
proposed amendment would produce a lot ‘of it. We think litigation 
is bad for labor relations, and are opposed to anything which would 
create more of it. One of our fundamental objections to the Taft- 
Hartley law is its encouragement of litigation as a substitute for 
free collective bargaining. 

At page 11, Mr. “Hanson deplores the decision of the Supreme Court 
with reference to section 8 (b) (6) of the act. This is not the first 
time that a disappointed litigant has asked the Congress to reverse 
a decision of the courts. His amendment would eliminate the re- 
quirement that a union demand be “in the nature of an exaction” 
and make illegal demands for services “which are not relevant or use- 
ful, and whether or not the objective of the labor organization or its 
agents is employment of its members.” 

If this means that employers are to decide what is “relevant or 
useful,” it means that any demand may become unlawful merely be- 
cause the employer decides that he does not like it. If it means, as 
seems more probable, that the NLRB will decide the matter, it runs 
into the danger succinctly outlined by Senator Taft during the debates 
on the Taft-Hartley Act that it is “impracticable to give to a board 
or a court the power to say that so many men are all right, and so 
many men are too many. It would require a practical application 
of the law by the courts in hundreds of different industries, and a 
determination of facts which it seems to me would be almost im- 
possible.” 

The amendment also appears to characterize as illegal the objec- 
tive of a labor organization to obtain employment for its mem- 
bers. This is a new and startling thought. Mr. Hanson would prob- 
ably deny that this was intended, and insist that unions may lawfully 
try to obtain “useful” work for their members. But this leaves us 
where we started, for Mr. Hanson’s and our ideas about what work is 
useful are widely different. For example, we have sought shorter 
working days, among other reasons, because they mean more employ- 
ment for our members. Mr. Hanson thinks this is useless. We dis- 
agree. 

We hope the committee will not undertake to flounder deeper in the 
wonderland of bureaucracy because Mr. Hanson lost a case in the 
Supreme Court. 

[ have purposely refrained from discussing many other provisions 
of S. 2650. Whether they are good, bad, or indifferent, their total im- 
pact on existing law is negligible i in comparison with ‘the problems I 
have undertaken to discuss. I am, however , offering for the record 
a statement concerning the 19-point program developed by Secretary 
Durkin and the 14-point program of President Eisenhower and ask 
that it be inserted in the record. 

The Cuatrman. Is that the article you referred to earlier? 

Mr. Ranpotpu. Yes. It includes the complete first page, page 62, 
and the first column of black face on page 63. 

The Carman. It will be so ordered. 
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(The article is as follows :) 


STATEMENT BY WoopRvUFF RANDOLPH, PRESIDENT, INTERNATIONAL TYPOGRAPHICAT 
UNION 


In my pages in the January Typographical Journal there was printed my letter 
o A. F. of L. President Meany concerning an interview of him as published in 
U. S. News & World Report. 

It is very gratifying now to print his reply to my letter because it reverses the 
published “answers” attributed to him. President Meany’s letter dated Janu 
ary 7, 1954 follows: 


Mr. WooprurF RANDOLPH, 
President, International Typographical Union, 
Indianapolis 6, Ind. 

DEAR SIR AND BrorHER: This will acknowledge receipt of your letter of Decem- 
ber 28 which I have read with a great deal of interest. 

The position of the American Federation of Labor in regard to the amend- 
ments that we feel are absolutely necessary to make the Labor-Management Act 
fair to both labor and management, has not been changed in the slightest de- 
gree by thé so-called 19 points which were subject to controversy between Presi- 
dent Eisenhower and Secretary of Labor Martin Durkin last fall. 

Our position was set forth by me in my testimony last spring before the Labor 
Committees of the House and the Senate. As you no doubt will recall, this 
position was formulated by a committee set up by the executive council to han- 
dle A. F. of L. strategy regarding Taft-Hartley amendments. 

I am in complete agreement with your statement that the so-called 19 amend 
ments would have fallen far short of meeting the minimum demands of the 
\{merican Federation of Labor. At no time when these amendments were the 
subject of much public discussion, or since then, have I made any statement that 
could logically or reasonably be construed as accepting these amendments as 
a compromise which would satisfy the American Federation of Labor. 

Our policy in regard to amending the Taft-Hartley Act has heen laid down 
by conventions of the American Federation of Labor through the passing of 
resolutions and issuance of. directives to the executive council to supplement 
those resolutions. I am sure that the officers of the American Federation of 
Labor and the executive council have no thoughts of deviating from the letter 
and spirit of these resolutions and directives, 

With all good wishes, I am 

Sincerely and fraternally, 
GEORGE MEANY, 
President, American Federation of Labor. 


In an effort to supply each of our members with a brief summary of the effect 
of the Eisenhower recommendations to Congress, hereafter referred to as “the 
14 points,” we have had our counsel prepare a summary of them and also a 
comparison of them and the 19-point recommendation which turned out to be 
or not to be recommended. The summary follows: 

The 14-point program to amend the Taft-Hartley Act, announced on January 
11, 1954, by President Eisenhower, is a snare and a delusion. 

President Eisenhower’s 14 points defeat the hopes of organized labor. They 
are a washed-out version of the 19-point administration program which led to 
Secretary Durkin’s resignation; even that program, said the 1953 convention 
of the A. F. of L. at St. Louis, did “not meet the objectives of the labor move- 
ment and has no A. F. of L. sanction or approval.’ Many of the 14 points restrict 
labor more than even Taft-Hartley. 

Even if these proposals were adopted as they stand- 

1. Government by injunction would still be the law of the land. 

2. Free collective bargaining for full union security would continue to be 
unlawful. 

3. Union members would still be forbidden to take effective action to protect 
themselves against unfair and nonunion goods. 

4. The right to strike would be completely denied in some cases, and severely 
restricted in others. 

5. Employers would have complete freedom of speech to attack and bust unions, 
while union members’ rights to free speech through picketing and unfair lists 
would still be withheld. 
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6. Unions would still be subject to damage suits. 

President Meany has correctly observed that these proposals “fail utterly to 
remove the major, objectionable features of’ Taft-Hartley; President John L. 
Lewis of the United Mine Workers describes them as “a few piddling amend- 
ments.” President Reuther says that they “do not change the antilabor char- 
acter of the law.” 

The 14 points would make Taft-Hartley worse in these ways: 

1. They would interfere with the right to strike, or to continue a strike, by 
requiring Government-conducted elections to determine whether employees want 
to strike. 

2. They would make it more difficult to set aside elections where unions were 
beaten through employer interference. 

3. They would remove any obligation on the part of employers or unions to 
discuss matters not covered by an agreement during the life of the contract, 
thereby rejecting the well-established principle that collective bargaining is a 
continuing relationship. 

4. They would give greater protection to State antilabor acts, where they are 
more repressive than Taft-Hartley itself. 

5. They would increase governmental intervention in so-called emergency 
strikes. 

6. They would make it easier for workers to get out of carrying their fair share 
of union costs, by limiting the right of checkoff. 

There are a few sops to labor in these provisions: 

1. The law of agency would be slightly changed to the benefit of labor. 

2. It would make it clear that union members need not work on farmed-out 
struck goods. 

3. It would allow unions in the construction, maritime, and entertainment in- 
dustries to enter into prehire agreements, and to require union membership 7, 
rather than 30, days after hiring. This would not help the printing trade-unions. 

4. It would equalize the discriminatory non-Communist affidavit provisions by 
requiring them of employers ; but the A. F. of L. position has been that they should 
be eliminated entirely. 

5. Mandatory injunctions would be removed, but discretionary injunction 
powers would be kept. 

6. Filing requirements would be somewhat eased. 

7. The right of economic strikers to vote would be slightly protected. 

The 19-point administration program, which was never sent to the Congress, 
contained these provisions which are now omitted from the 14-point program: 

The right of unions to refer applicants for employment to employers; the 
legality of competency and experience agreements as a condition of hiring; a 
broadened right of unions to seek the discharge of disrupters and others; the 
recognition of the supremacy of Federal over State law; the removal of the non- 
Communist oath provision; the clarification of the notice provisions where the 
parties desire to terminate or change an agreement; the encouragement of freer 
collective bargaining on health and welfare funds; and the narrowing of the 
definition of supervisors. 

From this summary it can be seen that the 14-point program represents a long 
step backward from the inadequate 19-point administration program. Both 
programs deal with trivialities, not fundamentals. 


Mr. Ranvotexn. But if these are trivial matters with which S. 2650 
deals, the propaganda campaign connected with them is not. A deter- 
mined and studied effort is being made to blow these scraps into a 
mammoth publicity balloon. The opponents of labor are attempting 
to hoodwink the American people into believing that adoption of these 
amendments would result in a “fair” law; that this is a “middle of 
the road” program; that the “union busting” provisions of Taft- 
Hartley will be removed. They will do nothing of the kind. 

We are unalterably opposed to any governmental agency interfer- 
ing in our right to take strike votes in any manner our members choose 
to do so. 

We don’t need publicity campaigns. We don’t need propaganda. 
We do need genuinely free collective bargaining. This program 
doesn’t give it to us. 
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The Cuarrman. Thank you, Mr. Randolph. Senator Murray, have 
you any questions ? 

Senator Murray. I will not take up the time of the committee by 
asking any questions. I wish merely to say that from my own obser- 
vations in my State of Montana, I do know of the responsibility and 
good citizenship of the members of this union. Mr. Randolph, I 
understand that you have spent many years of your life as an officer 
of this union, and have taken an active part in building up the labor 
laws of this country. Is that true? 

Mr. Ranvotpx. That is true. I have spent my entire adult life in 
union activity, and have been associated from the beginning of labor 
law in the last 27 years so far as it applies to national labor laws. 
I attended every meeting that was called for the purpose of consider- 
ing the old NRA, or Blue Eagle laws, and the inception of the Taft- 
Hartley law and the inception of the Wagner Act. In each case I 
have appeared before the committees in respect to the needs of organ- 
ized i 

Let me say that the only thing we ever asked, and I hope the mem- 
bers of this committee will give particular attention to this statement, 
it has been seldom been made—the only thing that organized labor 
asked for to begin with was for the Government to remove the illegal 
interference of the big corporations with the American right to 
organize that we have always had in this country. The removal of 
the illegal restraints was all we ever asked for in the beginning. We 
did not get that even in the Wagner Act. We did not get the approach 
to the law that we asked for. All we asked for was a guaranty of 
our American rights. We got a law that said in section 7 or 7 (a), 
it is the right of workers to organize and bargain through represen- 
tatives of their own choosing. 

It is a different approach. It supposedly grants somebody a right 
that they always had. All we asked for was an absolutely effective 
prohibition and punishment of those big corporations that interfered 
with the already established right to organize in this country. 

I ask you to consider that fundamental in everything you do be- 
cause you have now erected a mushroom of legal restraints, proposed 
rights alleged to be a magna carta of labor’s rights, all of that is an 
invasion of an American right already existent, a chance to control 
organized labor which will only spread to control of business just the 
same as the control of labor. 

What are you drifting into? You are drifting right headlong 
into either fascism or socialism as contrary to collective bargaining in 
a free economy. I warn you that we never asked for this kind of a 
setup in the beginning, and we have never wanted it. Leave us alone 
and guarantee us our American rights, and we will organize the 
unorganized people. 

It is plain from our 20 years of history that they are glad to or- 
ganize, willing and anxious to organize if they do not get punished 
by the employer for so doing. I wish you would consider that funda- 
mental, really. 

The Cratrman. As far as I am concerned, Mr. Randolph, I cer- 
tainly will, because I think you presented a very important issue 
here. I think your position briefly stated is that you feel that the 
closed shop principle should be applied throughout the labor move- 
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ment, and that the working class should be organized by the unions, 
yourself among others, and that they should determine the whole 
situation with regard to employment. 

Mr. Ranvorrn. By collective bargaining, Senator, that the unions 
do not themselves determine it, but they determine it by collective 
bargaining. 

The Cuatrman. Who determines who is to be employed? Do you 
employ anybody that applies? 

Mr. Ranpotru. We have over 100 years developed the best system 
that has ever been developed in that regard. We have competent 
men learning the trade that are members of the union, and as they 
become employees, their priority is established as of that date, and 
their priority determines their right to steady work. It is just as 
fair a system as you can ever invent. There is nothing wrong with it. 
Obviously, when you meet with employers and you ‘barg gain for all 
of the things that are substantial, you are going to solve these prob- 
lems. But I submit to you that no one in public office, and no one 
in the court can possibly have enough competency or enough informa- 
tion to solve the problems for them. All they need is a free opportu- 
nity to solve them themselves. 

The Cuatrrman. I will add one more word. There is a good friend 
of yours who lived in my State, Mr. Lou Herman, and we have talked 
about these thinks many times, and I am earnestly trying to move 
toward the solution of this difficult problem of whether we should 
close shops where employment depends on union admission and 
whether by recognizing the closed shops we can protect the individual 
who wants to earn a livelihood. And if we do, whether the Govern- 
ment has any responsibility at all to see that the individual is fully pro- 
tected in the right to participate in his union and so on. That is the 
whole question of the secret ballot idea. If the unions had that thor- 
oughly worked out so that there really was a secret ballot—undoubt- 
edly your union does, and the testimony we had yesterday of the 
automobile workers shows that they do—but I am getting a lot of 
complaints from people who say, “We don’t get a fair crack at the 
union meetings to express ourselves by secret ballot on whether we 
want this policy or that policy or that officer and so on.” That is 
what is bothering me. 

If you insist on compulsory membership, you are inevitably inviting 
the Government to protect the worker who says it is not fairly han- 
dled. If there is not compulsory membership, if anybody can join 
if he sees fit, I can see an awfully good argument for not interfering 
at all. 

Mr. Ranpoitpx. Senator, it should be obvious from a matter of legal 
principle that this Government cannot protect every individual in 
his right to a job because there are not jobs for every individual. 

The Cuarmman. We all agree on that, of course. 

Mr. Ranpotrn. If you did, you would be a complete autocracy 

The Cuatrman. I agree with that. 

Mr. Ranvotrx. You cannot do that. You cannot say to an em- 
ployer you must hire A or you must hire B. The absolute rock-bot- 
tom principle that you must look to, as I am trying to guide my re- 
marks here this morning, simply is that under our evolutionary sys- 
tem, the employer has had full and undisputed right to hire anybody 
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that he wanted to hire, pay him anything he wanted to pay them, work 
them any hours that he wanted to work them. The organized labor 
movement is the only way in which you can restrict that unlimited 
monopoly of the right to hire that an employer has always exercised. 
Only by the methods that the unions can themselves devise can they 
be effective. When you say that a nonunion man has a right to work 
in a union shop, you are denying the right of the union and the em- 
ployer to contract otherwise. 

I say that is not the province of a government to invade that kind 
of a field. 

This halo they put around a man who is antisocial enough not to 
recognize the advantage of a union, to put a halo around his head 
and say we must protect his right to come into your shop and get the 
advantage of wages and conditions that you established, is nothing 
more or less than union busting in its crudest form. 

The Cuarmman. That is one of the big issues before the country 
today. I am glad to get in the record your views from your years of 
experience. I say that sincerely. I am glad to have your testimony. 

Senator Purtretu. No questions. 

The Cuarrman. Senator Neely. 

Senator Nery. I think Mr. Randolph has made a clear presenta- 
tion of his union’s position and labor’s cause. The officers and mem- 
bers of the Typographical Union in West Virginia are among the 
State’s most praiseworthy people. Mr. Randolph, I think that you 
are not only a great union leader but also a great American. 

Mr. Ranvoutpx. Thank you. 

The CuatrMan. Senator Goldwater. 

Senator Gotpwater. No questions. 

The Cuarman. Senator Lehman. 

Senator Leuman. Could you tell us how the ITU handles the strike 
votes ¢ 

Mr. Randoien. Yes. We have a secret ballot on the taking of a 
strike vote and every member in good standing is entitled to vote 
except proprietor members not working at the trade. We have those 
who remain as members of the union even though they own shops. 
They have such a regard for the organization that they still want to 
belong to it, but they are on the other side of the table in bargaining, 
and obviously we cannot permit them to vote on whether or not we 
are going to strike. Members who have retired from the trade work- 
ing in governmental agencies or working at something else other than 
in the shop are not entitled to vote either. But, otherwise, every 
member is entitled to vote. But that, my dear sir, is only the 
beginning. 

A local union may not strike until after it has exhausted the col- 
lective-bargaining efforts and comes to a deadlock, and then they look 
over the results, and if they determine that they want to strike to ac- 
complish their purpose, they have to ask the International Typo- 
graphical Union for permission to take a strike vote in the first place. 

pon that request the international president has to go in person 
or assign a proxy to attempt to arrive at a settlement without a strike, 
and try to work out settlement. Most of the time that kind of settle- 
ment has been worked out. It is only after he has exhausted its 
efforts and he is convinced that a strike is in order that the executive 
council may grant the local union the permission to take a strike vote. 
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If the strike vote carries, you are not through yet. There is one of 
the dangers of any outside agency undertaking to tell us anything 
about a strike vote. The mere fact that the local union will take a 
strike vote does not mean that they are going to be on strike. The 
question of when the strike is to be put into effect, if at all, is still 
another question that has to be decided. There is some strategy in- 
volved in that. There is judgment involved in that. There is some 
further possibility even after a strike vote has been taken to evolve 
a proper settlement of the dispute. 

I say that any invasion of that feature will be upsetting to not only 
the rights of the membership, but to the opportunity to work out 
settlements even after a vote is taken. If the Government says that 
they are going to conduct a strike vote, who is going to be allowed to 
vote, when is the vote going to be put into effect? Do they have to 
strike because they voted for a strike? Are nonunion people working 
in the place going to be allowed to vote as to whether the union will 
strike or not? There are many, many questions that I cannot even 
think of right now that can come up that will defeat the purposes of 
the method of collective bargaining that has been Seieiean for so 
many years, and so successfully with a minimum amount of strikes. 

I say the resentment of the union people on the process of the Gov- 
ernment coming in to tell them what to do and how to do it, I think, 
would result in a complete vote for strike just for that reason and no 
other reason than that. They resent interference in their business, 
and there is no organization that resents it as completely and as defi- 
nitely as does the International Typographical Union and its locals. 

Senator Lruman. It is a secret ballot? 

Mr. Ranpotrn. Yes; it is that. 

Senator Purrett. May I exercise my right to ask a question in view 
of the question asked by Senator Lehman ? 

As I understand it, your local unions even if they want to go on 
strike are not permitted to go on strike until somebody at your inter- 
national level decides they can go on strike. So that their right to 
strike is limited to the extent that the international union head must 
decide whether they can or cannot exercise that right to strike at the 
local level. 

Mr. Ranvo.rn. The international executive council. 

Senator Purreus. It is not at the local level that the determination 
is made. 

Mr. Ranpotru. The final determination, no. 

Senator Purrei.. To that extent there is a limitation imposed upon 
the workers’ right to strike in that particular local. Now, one more 
question. How are your secret ballots conducted? Is it by a secret 
ballot? Is it by a show of hands? Is it a written ballot? How do 
you determine whether or not a strike will be taken? 

Mr. Ranpotru. It is done either by the white-or-black-ball method, 
in a box; you are familiar with that. 

Senator Purretu. I have been familiar with it, yes. 

Mr. Ranpotpn. And the other of passing around ballots upon which 
they mark their vote and insert it in a voting box. 

Senator Purrer.. How do you determine it? Is it a vote of the 
local union or a vote of those present and voting? 
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Mr. Ranpotru. It can be a vote of the whole union. It usually is 
a vote of those present and voting after notice has been given that such 
a vote will be taken. 

Senator Purrety. Where does the option lay in that particular 
case? You say it can be one thing in one case and can be another 
thing in another. 

Mr. Ranvotrn. That is right. The local union may be the judge 
of that, or after the international has assisted in the negotiations and 
after a further proposal has been received from the employers, it may 
be submitted to a union meeting on notice or the international officers 
may order it submitted to a referendum of the whole union if they 
see fit. Obviously, there is a very great hazard in overlooking the 
fact that our industry is composed of about half in the commercial 
field and about half in the newspaper field. By common tradition 
those in the commercial field do not attend meetings that involve a 
newspaper scale and vice versa. So the newspapermen who are inter- 
ested and working at that particular thing are the ones that will decide 
what their scale will be. That is, what their action will be on a scale. 
Then the same is true in the commercial field. That might divide your 
union 50-50. If the Government is going to have a vote, how is it 
going to order? Is it going to order everybody to vote and just by 
ordering everybody to vote, the commercial end will say, “To hell 
with that. We just won’t vote,” and you cannot make them vote. 

Senator Purrett. Presently do those people only affected vote? 
For instance, you have newspaper people and the commercial group. 
In your union secret ballot, if it affects only those engaged in the 
Bic apt industry, they are the only ones to vote ? 

Mr. Ranpotren. Anybody is allowed to vote. I say that by common 
practice one side will stay away from the other fellow’s scale voting. 

Senator Purreit. Are your members notified that a secret ballot is 
to be taken, and if they are notified, how is it done? By stewards or 
by mail or how? 

Mr. Ranvotru. The local union officers notify each shop where our 
members work by notice. That is posted on the bulletin board as to the 
union meeting, if it is a special meeting, and what is to be done about 
it. If there is a scale report to come up, they likewise are notified of 
that fact. 

Senator Purrett. May I ask one more question? I am simply try- 
ing to explore this thing, because I am very much interested in how 
these things are determined. 

Are the men notified when a strike vote is to be taken? Do you 
notify them in all the shops affected verbally, I assume ? 

Mr. Ranpoutrw. No, by notice. 

Senator Purrett. By notice posted on the bulletin board ? 

Mr. Ranvoten. That is right. 

Senator Purtert. They are also notified of the status of negotia- 
tions at the time this strike vote is to be taken ? 

Mr. Ranpotpu. No. That is reported to them when they attend the 
union meeting. 

Senator Purreitw. First they are notified that a strike vote will be 
taken, and a decision as to the strike vote is to be held is posted. 

Mr. Ranpotpu. No, that is not so. They are notified that an action 
will be taken on the report of a scale committee. All those who are 
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interested in their scale will attend that union meeting. They are 

not advised that there is going to be a strike vote taken, because no- 

body knows whether there is or not. That would come from a motion 
from the floor after they have considered the report of the scale com- 
mittee. 

In many of our unions the entire proposal of the employer is printed 
and distributed throughout the city to every shop in order that they 
can see what kind of negotiation or what the results of the negotiations 
have been. They are fully informed. 

Senator Purrett, When they are notified of this meeting, they are 
not notified at that time that a strike vote may be taken, but after the 
report is made, they may take a strike vote at that particular meeting, 
is that right ? 

Mr. Ranvoutrx. That is right. Not the strike vote. They can ask 
for permission to take a strike vote. Then, of course, that action auto- 
matically brings in the international president or his proxy to attempt 
to settle the matter. 

Seator Purretn. Even if they decided at a meeting that they want 
to ask the international organization for the right to strike, that may 
be denied them by the international organiz: ition ? 

Mr. Ranpoipeu. Yes: it may. 

Senator Purrety. Thank you. 

Mr, Ranpotrx. Because the International has to come in. It may 
negotiate a settlement that is considered to be fair. If the council con- 
siders it to be fair, obviously they are going to recommend it, and if 
they recommend it, they are not going to sanction a strike for some- 
thing else. That is reasonable to assume that is what the situation is. 
The interference in that program would only upset the whole thing. 
li would bring the question of strike in there quickly and rudely. It 
would bring in that in such a way that the strike issue is before them 
when there are many things that can be done to avoid a strike after 

the union decides we are deadlocked, we want to strike; and soon. It 
is necessary for the International to have that authority, because if 
there is a strike, there is no local union that is capable of ‘supporting 
itself with sufficient money to carry on a strike to its conclusion in our 
industry. The one in Chicago that we felt we were forced to, cost 
us up to $9 million in one city alone, and it takes a tremendous con- 
tribution by 100,000 members to pay in enough money for $9 million in 
one city. 

Senator Purreii. Let me ask this. I assume you have had wildcat 
strikes in your organization at times? 

Mr. Ranvotrw. We have attempted to have illegal actions which 
amounted to illegal work stoppages, which the international union 
stopped. 

Senator Purrett. They would in another way be unauthorized 
strikes, and unauthorized by the national organization where the local 
people still felt they should have the right to strike and where the 
national organization felt it should be denied them. If they then go 
on strike that is considered an unauthorized strike, and as far as the 
union goes, an illegal strike. 

Mr. Ranpoten. That is right. 

Senator Purrex.. It indicates anyway that it does not always follow 
that the desires of the local people are met by decisions of your na- 
tional organization, is that correct ‘ 
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Mr. Ranpouex. That is quite true. It just cannot follow because 
the international officers represent 100,000 members who have a stake 
in whether or not there is to be a strike. They have to finance it if 
there is a strike. Very few unions do what we do in that regard. 
Every member of the union helps finance a strike any place. So their 
desires and their needs are represented by the international officers. 

Senator PurretL. What I was trying to point out is to try to deter- 
mine in my own thinking in this matter that actually there are lim- 
itations imposed upon your local group as to whether or not they can 
exercise a right to strike. 

Mr. Ranvouru. Limitations imposed by themselves, by their own 
laws. 

Senator Purrer.. I will not argue the point. In the case of the 
international union, where you do have an unauthorized strike, in effect 
it is because the people in that local decide to strike, the people at the 
international leve) decide they ought not to strike, the people at the 
local level exercise that right to strike, which certainly I believe all 
people have a right to do—I am not arguing that they should do it 
at the local level—I am saying that they do not have the right to 
exercise it at the local level where the national organization decides 
they will not authorize them to strike. 

Mr. Ranpoiru. That is not exactly right. The way the question 
is put it leads you to believe there is something dire about it. The 
laws of the union are followed in every particular step. They are 
self-imposed restrictions for the benefit of all members of the union. 
They are self-imposed. 

Senator Purre.t. That is all I have. 

‘The CHarrMaNn. Senator Cooper. 

Senator Coorrr. Mr. Randolph, what body in the international! 
union would make the decision under the laws of the union ? 

Mr. RanvotrH. The question of whether a local union would be 
permitted to strike is decided by the executive council of the Interna- 
tion Typographical Union. 

Senator Coormr. Who makes up the executive council? 

Mr. Ranpotru. Five members elected by referendum vote each 2 
years. The president, three vice presidents and the secretary-treasurer. 

Senator Coorrr. Is there any way that a local, if it desires to strike, 
could legally go out under the constitution without the approval of 
this five-men body ? 

Mr. Ranvoiteu. They could not. 

Senator Cooper. Has there ever been a situation where the five- 
man body has taken action urging or recommending to a local group 
that it strike? 

Mr. Ranpoirew. None. 

Senator Coorrr. I was interested in your statement because it has 
differed from other statements we have heard. It is a statement upon 
the principles which underly labor-management relations. On page 9, 
I note your impeachment of Congress; that it should not try to make 
decisions upon matters about which labor and management are better 
informed. Of course, your experience is better than ours could be. 
I want to ask you this question. Taking the statement of yours, what 
are your views as to when Congress can properely intervene in labor- 
management relations? Would you extend your statement here to 
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mean, for example that employers might say, “Employees and em- 
ployees can better decide the question of wage levels.” Would you 
extend it so far as to say that Congress should not intervene as it did 
in the Fair Labor Standards Act? What are the limits you place 
upon your statement that Congress should not intervene ? 

Mr. Ranpoipen. I would say 

Senator Coorrr. Is there any public interest which the Congress 
should take into account ¢ 

Mr. Ranvoirn. First let me answer the first question. I would 
say that Congress should do what we asked it to do away back in 1930, 
just keep the employer’s foot off our neck while we organize. Then 

let us alone in collective bargaining. See to it that the employer 
does not interfere with that right as was shown he did do by the 
La Follette Investigating Committee, of which you have the record. 
That is all we need as a fundamental to begin with. 

The Congress does provide minimum-wage laws It provides cer- 
tain fair practices in business, but they approach criminal conspiracy. 
They approach things that are bad for everybody by way of con- 
trolling markets and so on. It is obvious that the less government is 
the best government, and that has always been so. 

Senator Cooper. I agree that if we but had an ideal society your 
statement is absolutely correct. What I want to know is do you place 
any limitations at all upon the concept you have taken? 

Mr. Ranpotru. Obviously there are no limitations needed except 
on the employer who has prevented fair collective bargaining. In 20 
years time that the large group of employers in this country have 
come to accept collective bargaining as a proper process in our 
economy, if they have, that is all the more reason why you should 
wipe off this great confusion of laws and decisions and monkey busi- 
ness, and revert to first principles; give them a chance if they realize 
collective bargaining is proper to try it out and see what they do 
with it. 

Senator Coorer. That is all. 

The Cuarrman. Mr. Randolph, I would like to make one comment 
there. Last year in discussing some of these matters I raised the 
hypothetical question of what would happen if we declared a mora- 
torium on the Taft-Hartley Act for a period of a year or 2 years, and 
asked the management and labor to get together, and go the whole 
way without any law of any kind, Wagner Act or anything else, and 
see if you cannot work out these problems between yourselves. I was 
terrifically attacked for that. I still think from your testimony that 
there is a lot to be said for that. Why not declare a moratorium 
on all labor laws and tell management and labor to go at it, you 
know the game and the rules, and solve the problems. But if you 
do not come up with something that looks effective to protect the 
public interest, we will go back to the law we put in the cooler a 

short time back. 

Mr. Ranpoten. A moratorium is not enough. You want to kill it 
off completely. That is what you should do with it. When you are 
talking about public interest, you are wading right out into the 
Atlantic Ocean. When you start talking about protecting the public 
interest in labor relations, you are losing woeretit completely. There 





is no way that the law can protect the public interest except in cases 
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where the great amount of workers is so great that it would paralyze 
the national econonry. You have a public interest there, there is not 
any question about it, and no sane man would say there is no question 
of public need there. But I sat in these hearings day after day after 
day, lawyers, experts, of various kinds and they were pushed on 
that point time and again, and there was only one frank answer to 
that point and that was given by Will Davis, ex-Chairman of the 
War Labor Board, and a lawyer himself, and he pointed out that 
under our system of laws, there is only one constitutional law that you 
can apply m such a case—and you can look up his testimony and 
you will find he said it—only by the exercise of the right of eminent 
domain may the Government take over and pay a fair price for an 
industry and run it as a governmental agency to protect the public 
interest. 

I submit to you, sir, that is the only legal approach and all of 
this other stuff is muddling through, it is establishing a bureaucracy 
that has the power of making laws, rather than complying with them. 
It gets you interpretation upon interpretation upon interpretation, 
and you are indirectly running yourself into bureaucratic Govern- 
ment control out of which you cannot extricate yourself. 

I warn you—that is an awful strong word—that a continuation 
of this, of what is termed a change of climate in the country by 
those who jokingly refer to the opportunity to come in here and 
change these decisions of the Board, this change of climate, and the 
change of voting can send to this Congress men who will put the 
restraints on business that are just the kind of restraints I am com- 
plaining about having been put on labor. 

Senator Purret.. Mr. Chairman, may I ask a question ? 

You may have a very well-organized union, and you no doubt have, 
but do you mean to tell me that you want to see scrapped completely 
the rights that are given under this Federal law for men to go into 
States where unions are resented and get the protection of ‘law to 
organize? You mean to say you want to turn this back entirely to 
States and say do as you wish? What is going to happen in those 
States where unions have not had a chance to organize and where 
they need the protection of a Federal law? You may be well or- 

ganized, but there are thousands and hundreds of thousands that 
are not organized, and will be organized if restraint at the State level 
is not put upon them to organize. I do not think it is fair for you 
to represent yourself as speaking for labor. You can say it for your 
own union, because you are well organized. You do not need the 
protection of this law. But there are thousands of people who need it. 

Mr. Ranvouru. Senator, may I just say that I think you are taking 
my position exactly wrong? I insisted that the Congress protect the 
right of these people to organize in these hentghied places you are 
talking about. That is all we ever asked for, and that is all we need 
now. We want that right protected, and those people will organize 
overnight if they are not afraid of their employer. 

Senator Purretn. But I thought you wanted the whole law wiped 
off the books. 

Mr. Ranvotren. The Labor-Management Relations Act I want 
wiped off the books, and I want a law written that will put the bee.on 
the man who interferes with the right of labor to organize. 
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Senator Purtett. You know all the protections given under the 
Wagner Act are incorporated in the Taft-Hartley law. 

Mr. Ranpotrn. That is not true. The Taft-Hartley law was 
evolved for the sole purpose of controlling labor and the exceptions 
to the right to strike that are put in there under the Taft-Hartley law 
are the kind that kills off the advantages, such as they may have been 
under a friendly administration of the Wagner Act to compel these 
great employers to at least sit down and bargain with their employees 
asa procedure. Senator Wagner himself at the inception of that law 
says there is nothing in this law that will compel anybody to agree 
to anything. 

Senator Purretz. I will not argue that point. I think it is awfully 
nice to know that we still have protection under the law for the people 
who lack organizations, whose economic status will be bettered ~ 
organization, and I hope that we never reach a point where those 
people are not given the protection they presently have. 

Mr. Ranpoupu. Our only difference, Senator, is that what you con- 
sider protection I do not, and you have not approached the kind of 
protection I am advocating. 

The Cuatmrman. Senator Upton, have you any questions ? 

Senator Urron. I have no questions, Mr. Chairman. 

The CxHarrman. Any further questions? If not, we thank the 
witness for his testimony. ‘Thank you, Mr. Randolph. 

Mr. Ranpoipn. Thank you. 

The Cuarrman. I will call Mr. Gilbert Klein of Milwaukee, vice 
chairman of the Council of State Chambers of Commerce. 


STATEMENT OF GILBERT L. KLEIN, ATTORNEY, VICE CHAIRMAN, 
LABOR RELATIONS COMMITTEE, COUNCIL OF STATE CHAMBERS 
OF COMMERCE 


Mr. Kier. Thank you. 

The Cuarmman. Good morning. I am sorry we kept you waitin 
so long, but you see what some of our problems are in dealing with 
this involved subject of labor relations. 

Mr. Kier. This is Mr. James West, who is chairman of the labor 
relations committee, and Mr. Ray Suter, who is the secretary, who are 
here to give me moral support. 

For the sake of speed and brevity, I will cut certain things out of 
my statement as I indicate as I go along and get right to it. 

I want to state that our appearance today is confined and directed 
solely to one thing that was in the President’s message, and in the 
Smith bill, and that is the matter of States rights in this labor field. 
It is the only thing I am authorized to speak on so far as the council 
of State chambers is concerned. That is the only point. 

The CrarrMan. Does your statement indicate whiin you represent ? 

Mr. Kern. Yes. It is stated in there. 

My name is Gilbert L. Klein of Milwaukee, Wis. I am an attorney 
admitted to the practice of law for the past 20 years. For the past 15 
years, I have been employed on a full-time basis as attorney for the 
Falk Corp. of Milwaukee, Wis. 

Senator Neery. What is the Falk Corp.’s business? 
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Mr. Kuxtn. We are a large foundry machine shop and weld shop, 

and have for years made gears and speed reducers for destroyers, 

° = . : y 7 
submarines, and so forth, for the Government in World I and World 
War II. 

Today I am authorized to appear as vice chairman of the labor 
relations committee of the Council of State Chambers of Commerce. 
The Council of State Chambers of Commerce is made up of 31 State 
und regional organizations in 28 States. The membership of the 
various individual State chambers, as you know, is diversified both 
geographically and in respect to business interests. The council of 
State chambers, by reason of its grassroots organization, is representa- 
tive of a very substantial cross section of business, representing almost. 
every conceivable kind and size of enterprise. 

I should like to point out that the individual State chambers, who 
are members of, and make up the Council of State Chambers of Com- 
inerce, are complete autonomous in formation of policy. Each is free 
to choose the policy best for the companies and members it serves. A 
State chamber may differ individually with another in some slight 
degree, but there is, I can assure you, no material deviation from the 
program which I am authorized to discuss with you today. In addi- 
tion to having the approval of the labor relations committee, I have 
the approval of the Council of State Chambers of Commerce, itself, 
and have in addition been given specific authorization to appear by 
many of the individual State chambers. 

Senator Purrett. How are your organizations geographically 
located ? 

Mr. Kuzrw. I will read them into the record. We have specific 
telegrams authorizing me to appear for these specific organizations 
which I will introduce for the record. [Reading :] 

Alabama State Chamber of Commerce, Montgomery, Ala. 

Arkansas State Chamber of Commerce, Lttle Rock, Ark. 

Colorado State Chamber of Commerce, Denver, Colo. 

Delaware State Chamber of Commerce, Wilmington, Del. 

Florida State Chamber of Commerce, Jacksonville, Fla. 

Georgia State Chamber of Commerce, Atlanta, Ga. 

Idaho State Chamber of Commerce, Boise, Idaho. 

Illinois State Chamber of Commerce, Chicago, Ill. 

Indiana State Chamber of Commerce, Indianapolis, Ind. 

Kansas State Chamber of Commerce, Topeka, Kans. 

Kentucky State Chamber of Commerce, Louisville, Ky. 

Maine State Chamber of Commerce, Portland, Maine. 

Massachusetts State Chamber of Commerce, Boston, Mass. 

Mississippi Economic Council, Jackson, Miss. 

New Jersey State Chamber of Commerce, Newark, N. J. 

(New York) Empire State Chamber of Commerce, Albany, N. Y. 

Ohio Chamber of Commerce, Columbus, Ohio. 

Oklahoma State Chamber of Commerce, Oklahoma City, Okla. 

Pennsylvania State Chamber of Commerce, Harrisburg, Pa. 

South Carolina State Chamber of Commerce, Columbia, S. C. 

Greater South Dakota Association, Huron, 8S. Dak. 

East Texas Chamber of Commerce, Longview, Tex. 

South Texas Chamber of Commerce, San Antonio, Tex, 

West Texas Chamber of Commerce, Abilene, Tex. 

Virginia State Chamber of Commerce, Richmond, Va. 

West Virginia Chamber of Commerce, Charleston, W. Va. 

Wisconsin State Chamber of Commerce, Madison, Wis. 
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(The telegrams referred to follow :) 


MontTGOMERY, ALA., January 27, 1954. 
Ray M. SuTEr, 
Ohio Chamber of Commerce, 
820 Huntington Bank Building, Columbus, Ohio: 


The Alabama State Chamber of Commerce joins with other State chambers of 
commerce in urging amendments to the Taft-Hartley Act to provide that when- 
ever State law covers any aspect of labor-management relations that law 
shall take precedent over any Federal legislation and we are strongly opposed 
to any change in this law that would affect the right of States to enact laws 
paramount to the Federal law for the control of compulsory unionism. 


JOHN M. Warp, 
Executive Vice President, Alabama State Chamber of Commerce. 


LitTLe Roox, ARK. 
Ray M. Suter, 


Ohio Chamber of Commerce, 
820 Huntington Bank Building, Columbus, Ohio: 


Poll of our members relative to labor relations committee resolution on 
States rights gives following preliminary results: for 243; against 35. No 
opinion 13. We therefore authorize Klein to represent our chamber along that 
line. 

FRANK CANTRELL, 
Managing Director, Arkansas Economic Council, State Chamber of 
Commerce. 


Denver, Co1o., January 26, 1954. 
Ray M. Suter, 
Ohio Chamber of Commerce, Columbus, Ohio: 


We are pleased to learn that Mr. Klein at Senate Labor Committee hearings 
on February 3 will concentrate on State’s rights arguments. We approve this 
approach. We have consistently acted in accord with a more important role 
for the State in labor-management relations. We were cosponsors of the 
Colorado Labor Peace Act. A fully articulated law in this field, which has 
been on the books for 10 years. In the 1953 session of the Colorado General As- 
sembly we were responsible for the introduction of a right-to-work law. We 
are happy to authorize Mr. Klein to speak for us. 

Donatp D. Ker, 
Manager, Colorado State Chamber of Commerce. 


WILMINGTON, Det., January 26, 1954. 
Ray M. Suter, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 


Retel Gumb 25th. As this organization endorsed recommendations of Council 
of State Chambers of Commerce on Taft-Hartley Act changes, include this or- 
ganization in chambers represented by Gilbert Klein at hearings before Senate 
Labor Committee. 

GeRRISH GASSAWAY, 
Executive Vice President, 
Delaware State Chamber of Commerce. 


JACKSONVILIE, FLA., January 28, 1954. 
Ray M. Suter. 
Ohio Chamber of Commerce, 
Columbus, Ohio: 
Reference Gumb’s wire 26th our board adopted national affairs committee 
declaration of policy December 30 including recommendation “the provisions of 
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the act restraining monopolistic practices by labor unions be strengthened 
as well as provisions outlawing compulsory unionism and the closed shop,” also 
“the right of the States to make and enforce local laws affecting labor should be 
respected and recognized; Congress should by special enactment recognize the 
rights of States in this field.”” We specifically and wholeheartedly support pro- 
posed amendment submitted by Indiana organizations as follows: “Nothing in 
this act shall be construed to nullify the power of any State or territory to regu- 
late or qualify the right of employees to strike or picket”; accordingly authorize 
Gilbert Klein present this policy of Florida State Chamber of Commerce. 
Harowp CoLer, 
Erecutive Vice President, Florida State Chamber of Commerce. 


Attanta, GaA., January 26, 1954. 
Ray M. SuTEr, 
Ohio State Chamber of Commerce, 
Columbus, Ohio: 

States rights in legislating and enforcing labor laws should be strengthened 
wherever State law covers any aspect of labor-management relations that law 
should take precedence over any Federal legislation on the same aspect of the 
problem. States should have power to regulate picketing and to deal with 
emergencies that affect safety of citizens. We authorize Gilbert Klein to present 
this policy to the Senate Labor Committee. 

WA trTer CATES, 
Executive Vice President, Georgia State Chamber of Commerce. 


Boise, Ipano, January 30, 1954. 
Ray SUTTER, 
Ohio Chamber of Commerce, Columbus, Ohio: 
You are authorized to present arguments supporting council’s position on 
States rights in behalf of our organization. 
IpaHo StaTeE CHAMRER OF COMMERCE, 
Bart W. Mourpwry, Secretary. 


INDIANAPOLIS, IND., January 26, 1954. 
Ray M. SuTER, 
Ohio Chamber of Commerce, Columbus, Ohio: 

The Indiana State Chamber of Commerce authorizes Gilbert Klein to say to 
the Senate Labor Committee that he presents our views on reestablishment of 
States rights in labor relation. 

Jack EB. Retcn, 
Eeecutive Vice President, Indiana State Chamber of Commerce. 


CuIcaeo, In. 
Grisert L. Kern, 
Vice Chairman Labor Relations Committee, 
Council of State Chambers of Commerce, 
Washington, D. C.: 

The Illinois State Chamber of Commerce authorizes you to testify on its be- 
half before the Senate Labor Committee regarding the question of Federal-State 
power in labor-management matters. We believe that this States right issue is 
one of the most important problems in labor-management relations now facing 
Congress and I endorse your statement describing the necessity for reaffirming 
authority in the States to deal with the various phases of labor disputes. 


OrMOND F.. LYMAN. 
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ToreKa, Kans., January 26, 1954. 
Ray M. SuTeEsr, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

This will authorize Gilbert Klein to represent Kansas State Chamber of 
Commerce on his February 3 appearance before Senate Labor Committee favor- 
ing “States Rights” Amendment. 

C. C. KILxKer, 
Manager, Kansas State Chamber of Commerce. 


LOUISVILLE, Ky., January 27, 1954. 
Ray W. SuTEr, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

We reaffirm the position approved at the December 7 meeting of the State 
chamber executives regarding States Rights to be the policy of the Kentucky 
Chamber of Commerce. 

HARPER GATTON, 
Executive Vice President, Kentucky Chamber of Commerce. 


a PORTLAND, MAINE, 
Ray SuTER, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

Please authorize Mr. Klein to include Maine State Chamber of Commerce in 

support of his testimony. 
Paut C. EMERSON, 

Executive Manager, Maine State Chamber of Commerce. 


Boston, Mass. 
Ray Suter, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

Massachusetts State Chamber of Commerce, Inc., appreciates opportunity to 
reaflirm its support of position of Council of State Chambers of Commerce on 
States rights issue. 

MASSACHUSETTS STATE CHAMBER OF COMMERCE, INC., 
Mowry, Hzrecutive Secretary. 


JACKSON, Miss., January 28, 1954. 
Ray M. Surer, 
Ohio State Chamber of Commerce, 
Columbus, Ohio: 

MEC labor-management policy conforms generally to proposed testimony by 
Gilbert Kiine as outlined in Erving Gumb’s telegram of January 26. He is 
authorized to include us among those he speaks for in forthcoming congressional 
hearings. 

MISSIssIPPI EconoMIc CoUNCIL, 
M. B. Swayze, General Manager. 


JEFFERSON CrTY, Mo., January 26, 1954. 
Ray M. Suter, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

Missouri State Chamber of Commerce authorizes Mr. Klein to represent us 
when he appears before Senate Labor Committee in behalf of States rights. 
We reserve the right to file a supplemental statement on our own since Mis- 
souri policy on this subject is spelled out in more detail than councils. 

Joun R. THOMPSON, 
Evecutive Vice President. 
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NEWARK, N. J., January 25, 1954. 
Ray M. SUTER, 
Director of Industrial Relations, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 


Hereby authorize Gilbert Klein, general counsel of Falk Corp., Milwaukee, 
Wis., to state in presenting his arguments at the Senate hearings on the proposed 
States rights amendments to the Taft-Hartley law that he does present the 
policy of this State chamber. 

New Jersey State CHAMBER OF COMMERCE, 
Irvine T. GuMB, Executive Vice President, 


ALBANY, N. Y., January 26, 1954. 
GILBERT KLEIN, 
Care Ray M. Suter, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 


We support the declaration policy approved by the labor committee of the 
Council of State Chambers of Commerce when you testify in support of this 
policy in connection with the Taft-Hartley hearings you are authorized to speak 
in behalf of the Empire State Chamber of Commerce. 


WILLIAM A. MILLs, Evecutive Vice President. 


JANUARY 26, 1954. 
Ray M. SuTER, 
Director of Industrial Relations, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 


Hereby authorize Gilbert Klein, general counsel of Falk Corp., Milwaukee, 
Wis., to state in presenting his arguments at the Senate hearings on the pro- 
posed States rights amendments to the Taft-Hartley law that he does present 
the policy of the Ohio Chamber of Commerce. 

C. I. WEAVER, 
President, Ohio Chamber of Commerce. 


OKLAHOMA CITY, OKLA. 
Ray M. SuTER, 
Ohio Chamber of Commerce, Columbus, Ohio: 


This authorizes Gilbert Klein, general counsel, Falk Corp., Milwaukee, Wis., 
to state that he represents the policy of the Oklahoma State Chamber of Com- 
merce relating to President Eisenhower’s suggested amendments to the Taft- 
Hartley Act. 

J. M. ASHTON, Manager. 


Harrissure, PA., February 1, 1954. 
Ray M. SuTer, 
Ohio Chamber of Commerce, Columbus, Ohio: 


Gilbert Klein, general counsel, Falk Corp., is hereby authorized to represent 
and speak in behalf of the Pennsylvania State Chamber of Commerce in present- 
ing his testimony before the Senate Committee on Labor and Public Welfare re- 
garding the necessity of amending the Taft-Hartley Act so as to restore to the 
States their traditional jurisdiction to restrain conduct which violates their 
State laws. 

Leonarp P. Fox, Erecutive Director. 
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Cotumaia, 8. C., January 26, 195}. 
Ray M. SuTer, 
Ohio State Chamber of Commerce, Columbus, Ohio: 

Please consider this your authority to include the name of our State chamber 
in testimony of Mr. Gilbert I. Klein at hearing on February 3, relative to State 
rights provisions in Taft-Hartley law as recommended by council of State 
chambers. 

SoutH CAROLINA STATE CHAMBER OF COMMERCE. 


Huron, 8. DAK., January 29, 1954. 
Ray M. SUTER, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

In 1946 the constitution of the State of South Dakota was amended to read 
as follows: “No person shall be deprived of life, liberty, or property without due 
process of law. The right of persons to work shall not be denied or abridged on 
account of membership or nonmembership in any labor union or organization.” 
This amendment has been supported by a legislative act passed in 1947 providing 
penalties for violations, Section 1 of which contains the provision that “no person 
shall be deprived of life, liberty, or property without due process of law. The 
right of persons to work shall not be denied or abridged on account of membership 
or nonmembership in any labor union, or labor organization.” Another act passed 
by the 1947 session states that “It shall be unlawful for any person to picket, or 
induce others to picket, the establishment, supply, or delivery vehicles, or cus- 
tomers of any person, firm, or corporation engaged in business, or to in any 
manner interfere with any person or persons desiring to transact business with 
any person, firm, or corporation engaged in business, when no labor dispute exists 
between such employer and his employees or their representatives,” 

The same act provides that it “shall be unlawful for any person, singly or in 
concert with others, to interfere or attempt to interfere with another in the exer- 
cise of his right to work or of his right to enter upon the performance of any 
lawful employment or vocation, by the use of force, threats, violence, or intimida- 
tion.” 

The greater South Dakota Association, which is made up of business organiza- 
tions of many types and sizes, has supported this legislation on the State level 
and has used its influence to defeat efforts that have been made in more recent 
sessions of our State legislature to repeal the Constitutional amendment or to 
reduce the effectiveness of the statutory law quoted above. Our State legis- 
lature has continually refused to amend the law. 

We are glad to authorize the use of this statement by Mr. Klein in support of 
the rights of the States to enforce right to work laws and laws regulating picket- 
ing and laws protecting their citizens when acts of violence occur in connection 
with labor disturbances. Our association represents transportation, wholesaling, 
manufacturing, retailing, mining, processing, and service industries, and is rep- 
resentative of South Dakota business thinking on the subject covered above. 
We think it is pertinent to the major issue that labor relations in South Dakota 
are good, that there have been no disturbances associated with work stoppages 
und that in the one instance where violence occurred in a truck strike the law was 
invoked against those using it with penitentiary sentences invoked against the 
offenders. Since then we have had industrial peace and good labor-management 
relations. 

C. IRvin Krum, 
Executive manager, Greater South Dakota Association. 


LoNGviEw, Tex., January 28, 1954. 
Ray M. Suter, 
Ohio Chamber of Commerce, 
820 Huntington Bank Building, 
Columbus, Ohio: 
Authority granted Gilbert Klein represent us as outlined Gumb’s telegram 
January 25. 
East Texas CHAMRER OF COMMERCE, 
Hvusert M. Harrison, General Manager. 


Se alas Seis ins 
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San Anronio, TEex., January 26, 1954. 
Ray M. SUTER, 
Ohio Chamber of Commerce, 
820 Huntington Bank Building, 
Columbus, Ohio: 

South Texas Chamber of Commerce strongly endorses recommendations of 
abor relations committee of council advocating paramount rights of the several 
States to maintain, enact, and enforce laws regulating labor-management rela- 
tions. Any effort to nullify or weaken Texas right-to-work law and other statu- 
tory legislation regulating strikes, picketing, and boycotts by Taft-Hartley 
amendment will be vigorously resisted. Please advise Mr. Gilbert Klein that he is 
authorized to present our views before Senate Labor Committee hearing Febru- 


ary 3. 


H. E. Nrx, 
Executive Vice President, South Texas Chamber of Commerce. 


ABILENE, Tex., January 27, 1954. 
Ray M. SuTER, 
Ohio Chamber of Commerce, 
820 Huntington Bank Building, 
Columbus, Ohio: 

Re your telegram of January 23—Taft-Hartley—States rights positicn—please 
request Mr. Klein to represent this organization. We believe that in instances 
when the Taft-Hartley Act is in conflict with the State laws, then provision 
should be made in Taft-Hartley to recognize the State law rather than supersede 
State law. 

West Texas CHAMBER OF COMMERCE, 
Frep H. Huspanps, Eavecutive Vice President. 


RicHMOND, VA., Jauuary 27, 1954. 
Ray M. SuTEr, 
Ohio Chamber of Commerce, 
820 Huntington Bank Building, Columbus Ohio: 

The management relations committee of the Virginia State Chamber of Com- 
meree in session January 19, 1954, unanimously approved recommendation of 
council of State chambers’ labor relations committee to exert every effort toward 
reestablishing States rights in retention of preeminence of State law in labor 
relations. State rights powers must not be limited. We authorize Gilbert 
Klein, general counsel, to state at Senate Labor Committee hearing on Taft- 
Hartley amendments that he represents and presents the policy of the Virginia 
State Chamber of Commerce. 

BASIL BROWDER 
ERNST FARLEY 
(For Management Relations Committee, Virginia State Chamber of 
Commerce), 


CHARLESTON, W. Va. 
Ray M. SuTEr, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 

The policies of the West Virginia Chamber of Commerce are in clear conformity 
to the proposal pending in Congress which would reestablish the rights of the 
States in labor-relations matters. 

H. A. STANSBURY, 
Managing Director, West Virginia Chamber of Commerce. 
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MApIson, W18., January 27, 1954. 
Ray M. Suter, 
Ohio Chamber of Commerce, 
Columbus, Ohio: 


The Wisconsin State chamber’s labor-relation committee on January 26, 1954, 
unanimously voted approval of States rights principles presented by the Council 
of State Chambers of Commerce. Mr. Gilbert Klein was present at the meeting 
and presented his testimony which he intends to present February 3, 1954, to 
the Senate Labor Committee. Mr. Klein will accurately give the Wisconsin 
chamber’s position on reestablishing States rights in the State preempted field 
of labor regulation. 


WISCONSIN STATE CHAMBER OF COMMERCE, 
Sewarp H. Jacogr, General Manager. 


Mr. Kier. Today, I wish to deal with just one aspect of the Presi- 
dent’s labor message, namely, Federal-State powers. That surely is 
a subject to which “the Council of State Chambers of Commerce can 
and should devote its attention. 

The necessity for reaffirming authority in the States to deal with 
the various phases of labor disputes i is one of the most pressing before 
the country today. I am loathe to use the term “returning to the 
States authority” because historically such authority was never given 
by the States to the Federal Government, but such authority has been 
usurped by interpretation, on a case-by-case basis. 

I must confess that to argue that the States still have authority, 
since they have never given it away, becomes a rather vacant claim. 
The authority of States to act in the various phases of a labor dis- 
pute has been cut down by the United States Supreme Court slowly, 
but with absolute certainty. The case-by-case approach has resulted 
in a consistent whacking away at the tail of the cat until today there 
is little left but his whiskers, and even such whiskers have mighty 
little bristle left in them. 

Casting aside, therefore, the technical argument as to whether au- 
thority should be returned to the States or whether the approach 
should be to cut down the authority of the Federal Government on 
the theory that the States retain the authority; I believe we should 
recognize the problem regardless of the legal approach to it. 

The simple fact remains that the field in which the State may 
operate has been so narrowed that there appears to be authority for 
the State to act only in the case of the exercise of its police powers; 
such police powers being confined to activities which are actually 
criminal in nature and constitute violations of the State’s criminal 
law. The decision of the United States Supreme Court on December 
14, 1953, in Garner v. The Teamsters Union has left little to the States 
other than the reaffirmation of the States’ inherent powers. The 
court said : 

Nothing suggests that the activity enjoined threatened a probable breach of 


the States’ peace, or would call for extraordinary police measures by State or 
city authority. 


The court further stated: 


This is not an instance of injurious conduct, which the National Labor Rela- 
tions Board is without express authority to prevent and which, therefore, either 
is governed by the State or is entirely ungoverned. In such cases we have 
declined to find an implied exclusion of State powers—ZInternational Union v. 
Wisconsin Board (336 U. 8S. 245 254 (23 L. R. R. M. 2361)). Nor is this a case 
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of mass picketing, threatening of employees, obstructing streets and highways, 
or picketing homes. We have held that the State still may exercise “its his- 
toric powers over such traditionally local matters as public safety and order 
and the use of streets and highways”—Allen-Bradley Local vy. Wisconsin Board 
(815 U. S. 740, 749 (10 L. R. R. M. 520) ). 

The conclusion that the States are confined to the use of their police 
powers where there is violence and breach of peace is the only one, in 
iy opinion, which can be drawn as the result of the decision cited. 
This case and previous cases have constantly whittled down the 
powers of the State. This end result is, indeed, unique if we recall 
that originally when the Supreme Court sustained the National La- 
bor Relations Act as applied to the steel manufacturing enterprise, 
the test was whether or not the Federal Government had authority 
to intervene in a labor dispute. The court there stated that the steel 
manufacturing enterprise involved had so many affiliates, subsidiaries, 
and operating connections throughout the country that it was like 
“the heart of a self-contained highly integrated body.” It sustained 
the act on a narrow ground that it would be oT only to disputes 
affecting commerce in a “close and intimate fashion.” 

National Labor Relations Board v. Jones and Laughlin S. Corp. 
( (1937) 301 U.S. 181 L. ed. 893, 57 S. Ct. 615). 

Originally under the old Wagner Act, State boards acted in all 
matters in which the jurisdiction of the State board was invoked and 
retained jurisdiction until the Federal Board took jurisdiction of the 
matter. This was the situation in what is popularly referred to as 
the Rueping Leather Doctrine—Allen-Bradley Local v. WERB (315 
U.S. 740). The State boards continued on this broad theory of ju- 
risdiction until the 1947 Briggs Stratton case—/nternational Union, 
UAW-AFL Local 232 et al. v. WERB (336 VU. S. 245 (1949)), in 
which there was a holding by the court that States had jurisdiction 
over such matters, or such facts, that were not prohibited or permitted 
by the Federal act. Then the decision in the Garner case of Decem- 
ber 14, 1953, which left to the State courts and State labor boards 
little or no jurisdiction since it prohibited the intervention of State 
boards or State courts, even where there was no conflict between the 
Federal and State law. 

More recently than the Garner case, the Supreme Court reversed 
the Alabama Supreme Court, which had granted an injunction against 
pane in violation of the NLRB. In overturning the ruling, the 

Mnited States Supreme Court merely cites the previous Garner de- 
cision in which it held State courts were without power to act where 
the protested union conduct is peaceful and is an unfair labor prac- 
tice under the NLRB. In this Alabama case the Supreme Court 
neatly sidestepped the issue of whether the State could act if the 
NLRB declined to exercise authority with the comment that there was 
in this case “no clear showing” that the employer asked the Board for 
relief or that a request would have been futile. (Building Trades 
Council v. Kinard Construction Company—cited at par. 68086 of CCH 
Labor Reports.) 

During the same week, the Supreme Court granted a very limited 
review of a ruling by the Virginia Supreme Court of Appeals, which 
court of appeals sustained the right of a State court to entertain a 
common lawsuit for damages arising out of the activities which were 
also unfair labor practices under the NLRB. The review is limited 
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to whether or not the activities complained of are within the exclusive 
control of the NLRB, so as to srodlinie the State court from hearing 
a common law-damage suit. 

The Supreme Court during the same week granted review in a 
a limited sdantee to a California decision in the case of Capitol Service, 
Inc., petitioner v. NLRB, respondent, in which the interesting question 
was raised as to the authority or jurisdiction of the Federal district 
court to restrain certain employers from enforcing a previously 
granted State court injunction against picketing where the picketing 
constitutes an unfair labor practice within the exclusive jurisdiction of 
the board. This, I am sure, from the layman’s point of view, gets 
down to a situation where policemen are beating each other over the 
head to determine who may use the police club. Where does all of this 
leave the employer, the workingman, and the local citizen ? 

It should be pointed out that the limitation on the authority of the 
State courts and State boards to act is actually creating a no-man’s 
land in a growing field of labor disputes. This is so, in my opinion, 
because while the Supreme Court has been whacking away at the 
jurisdiction of the States to act in practically any situation, the new 
NLRB is limiting substantially the number of cases that it feels are 
within its jurisdiction; or, to state it another way, over which it will 
decline jurisdiction because the decsions will not effectuate the policies 
of the act. This should under no circumstances be construed as a criti- 
cism of the new Board. Instead, I want to take this occasion to offer 
the new Board the highest commendation of the Council of State 
Chambers for its expressed determination to decline to take jurisdic- 
tion in cases where the effect on commerce is small. It is exactly in 
line with our thinking. The situation is cited since there apparently 
is no forum to which these unions or employers, over whom the Board 
has declined jurisdiction, can turn for relief since the decisions of the 
Supreme Court leave no authority to the States, and the Federal Gov- 
ernment declines authority. 

The strangulation of authority of the States to deal locally with 
their problems has, through the case-by-case approach been slow but 
certain. It must be remembered, however, that in the cases in which 
the States have acted in the past, relief was granted, and the States’ 
assumed authority was effective to help alleviate the immediate and 
pressing problems of the dispute. This presumed authority as now 
gone and the props have been knocked from under the States’ courts 
in attempting to give on-the-spot relief. They, for all practical pur- 
poses, must sit by with their hands tied and wait until the local police 
have been beaten or until citizens’ property has been destroyed, or lives 
have been lost. They are permitted the dubious right to sprinkle a 
few drops of water on the smoldering ashes after the conflagration, but 
are denied the right to prevent the house from being burned. 

These labor disputes may become eventually milestones of the con- 
flict of law between the Federal and State Governments; but the por- 
tion of the labor dispute that is of interest to the citizen, the worker, 
the local grocers, the police, and the business and property owner is 
one based on economics and human psychology to a far greater de- 
gree than the element of law. Easy and immediate access to a local 
forum for relief is of absolute and prime importance. Ability to act, 
and to act quickly, is the difference betueedl severe and lasting damage 
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and minor local outburst of emotions. To have the local labor dis- 
putes controlled exclusively at the Washington level makes as much 
sense as moving the local fire departments to Wereingians D.C. The 
history of the National Labor Relations Act certainly justifies a con- 
clusion that this relief cannot be granted by the Federal Board; an 
effort to obtain a cease-and-desist order against illegal picketing can 
only be obtained in a matter of 12 to 18 months through NLRB 
procedures, 

The elements involved in a labor dispute are by their very nature 99 
percent strictly local. The hiring of employees by an employer con- 
stitutes a local activity. The employees in a particular plant own 
property in the surrounding community—do business with the local 
merchants—pay taxes to the local community—support local chari- 
ties and engage in local civic activities. There is little or no concern 
or interest in what takes place some many miles away. The avail- 
ability of persons to work in, and to staff the various factories and 
places of employment is dependent upon local conditions. Wages 
paid to employees are based on the prevailing wages in the particular 
community. The factory may be located in the town because of the 
availability of certain skills of local people. If know-how and skill 
is not readily available, training of local persons is necessary. The 
conditions under which empoylees work are controlled by local or 
State workmen’s compensation laws. These laws and regulations in- 
clude such things as adequate lighting, ventilation, safe working con- 
ditions, fire and flood protection, and all other things which make it 
possible to perform a day’s work. There is no interest in, and these 
things are not controlled by, factors many miles away. 

When a dispute arises with an employer, it constitutes a difference 
between persons who are probably neighbors, Employees and em- 
ployers, management and labor are all members of the same com- 
munity. Their destinies are all controlled by the same factors, Their 
wives and children are active in the same community. Lack of work 
or strike activity result in strictly local problems. Cutting off the 
earnings of the local people places the burden on the hometown. It is 
the local community which must, through relief and charitable organ- 
izations, support those who are out of work. It is local merchants, 
dealing with neighbors, who extend the necessary credit for food and 
other necessities of life; and above all, in the event of disorder, riots, 
or picket line disturbances, it is the local police who must restore order 
between persons who should be, and normally are, friendly neighbors. 
It is the local police courts who must hear, try and hand down judg- 
ments in cases resulting from outburst of emotion. It is the judges of 
the police courts, who must stand the trial of public elections. 

What. I ask, can possibly bring more contempt for law and order 
in this country than to find that the States and local communities are 
unable to cope with these strictly local problems because of nice but. 
fanciful legal theories of the preemption of the powers by the Federal 
Government? It is this unrealistic approach which, in my humble 
opinion, has caused the unanimity between the 31 State and regional 
organizations for which I today speak, on this one point of returning 
or recognizing the inherent authority of the States and communities 
to act for their own preservation. Law and order is a prime requisite 
for any civilized community. Justice to be justice must be speedy, 
quick, and adequate. 
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The preemption of authority by the Federal Government of almost 
all of the various facets of labor-relations activity has certainly created 
a very anomalous situation in the legal jurisprudence of this country ; 
where lives and property are at stake and the courts are unable to 
intervene because of the question of jurisdiction is argued and not the 
merits; particularly when a defense can be raised in the local courts 
that such courts are void of authority to act in a breach of the local 
law for the very reason that such admitted breach of the law also 
constitutes a breach of the Federal law and that, therefore, local law 
is without authority. How much farther, I ask, can we carry this un- 
realistic concept. 

There may be some difference of opinion as to how far to go in re- 
turning authority and powers to the States, or just what language 
should properly be used. Should it be approached on the basis that 
Congress should merely write a simple statement reaffirming its in- 
tention that it was not the intent of Congress to preempt the field so 
far as strikes and picketing are concerned; that it intended that such 
authority remain in the States—or should the approach be used in 
which the Congress delineates expressly what powers it wishes the 
States to exercise to the exclusion of the Federal Government or con- 
currently with the Federal Government. Whatever method the Con- 
gress chooses, I believe it should be the one which will leave an absolute 
minimum field for court interpretation. Sureness and certainty are 
of all-out importance in the field of management and labor relations. 
Confusion brings and breeds only conflict. The proposal favored by 
the Council of State Chambers of Commerce is as follows: 


PrRoPOsED AMENDMENT TO THE LABOR-MANAGEMENT RELATIONS Act, 1947 
After section 503 insert: 


“Src. 504. Nothing herein shall be constructed as limiting the right of any 
State or Territory to give effect to any statute or to the common law thereof 
pertaining to: 

“(a) Crimes, misdemeanors and other breaches of the peace, 

“(b) Interruptions by strikes or lockouts, or threats thereof, of services essen- 
tial to the health or safety of the citizens of such State or Territory, 

“(c) Enforcement of collective bargaining contracts, 

“(d) Trespass, duress, coercion, or fraud, 

“(e) Recognition picketing by a minority union, 

“(f) Secondary boycotts and jurisdictional disputes, 

“(g) Strikes by requiring a vote to authorize, 

“(h) Picketing by nonemployees, 

“(i) Picketing in the absence of a labor dispute, 

“(j) Picketing of homes.” 


You will note it expressly states that the court shall not. construe a 
limitation upon the right of any State or Territory to give effeet to any 
statute or any common law pertaining to: 

(a) Crimes, misdemeanors and other breaches of the peace. This 
portion of the proposal is merely an affirmative statement of existing 
law and perhaps is unnecessary other than for the purpose of cer- 
tainty of intent. 

The Cuatrman. Do I understand you are recommending an amend- 
ment which appears on pages 8 and 9 of your statement? 

Mr. Kurrn. Yes, we are recommending that. 

(6) Relating to interruptions by strikes or lockouts, or threats 
thereof, of services essential to the health or safety of the citizens of 
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such State or Territory—is for the express purpose of permitting the 
States to exercise authority in the so-called utility strike situations. 
The suggested proposal is designed to validate the Wisconsin pee 
utility strike law, which has similar counterparts in Florida, Indiana, 
Kansas, Montana, Missouri, Nebraska, New Jersey, Pennsylvania, 
Texas, and Virginia. History in the past was made in this field and 
violent reactions to strikes in public utilities caused many States to pass 
special statutes regulating oor disputes in this field. The monopoly 
position of the utility was recognized and a strike in such monopoly 
becomes a near catastrophe. Wisconsin and Michigan, for example, 
used their strike laws effectively, only to find that the United States 
Supreme Court decisions have stripped the fire power from their local 
laws. States are like helpless sitting ducks awaiting the next public 
utility strike without legal means to cope with the situation. 

Paragraph (c) may or may not be necessary. Section 301 authorizes 
suits for violation of contract in any district court of the United States 
having jurisdiction of the parties, and waives the usual requirement 
of diversity of citizenship of the parties and the further jurisdictional 
requirement that the amount in controversy must be at least $3,000. 
There have been cases, however, transferring to the Federal courts 
suits for breach of collective bargaining contracts which began in the 
State courts. 

Not all of paragraph (d) may be necessary. The reference to 
coercion and duress, however, is absolutely necessary since such refer- 
ence covers mass picketing situations. 

Paragraph (e) deals with a highly controversial subject. When 
the Taft-Hartley law was being written, much consideration was 
given to including such a provision in the Federal law, on the ground 
that since the Government had established machinery whereby a 
union might demonstrate its majority status in an election and an em- 
ployer be required then to bargain with it, the union should give up 
its traditional use of the economic power of the picket line to obtain 
recognition. 

Paragraphs (f) through (j) are self-explanatory and again are the 
type of provisions frequently found in State laws. Paragraph (g), 
for example, would overrule the Michigan case of UAW v. O’Brien. 

S. 1161, introduced in the last session by Senator Goldwater, seeks 
to accomplish the same purposes as the subject amendment. It reads 
as follows: 


Sec. 14 (ec) Nothing in this act shall be construed to nullify the power of any 
State or Territory to regulate or qualify the right of employees to strike or 
picket. 

What we have attempted to do in the proposed amendment is to set 
forth those most common State statutes which the Goldwater bill seeks 
to preserve. We endorse the Goldwater bill and we respectively re- 
quest the committee and Senator Goldwater to also consider the more 
definite approach because the decisions we have cited above indicate 
the need to specify as clearly and as definitely as possible just what 
the areas of jurisdiction shall be. 

In conclusion, it is respectfully urged that returning authority to 
the States to act in the matters detailed is of absolute necessity, that 
without amendment to the national act, a great area of uncontrolled 
disputes exists, particularly where the Federal board declines jurisdic- 
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tion; that returning authority and power to the States is above all 
in line with the campaign promises of President Eisenhower, and are 
further in line with his message to Congress. In behalf of the Council 
of the State Chambers of Commerce, it is respectfully urged that 
Congress provide legislation, which will enable States to meet and 
grant the relief which citizens of the States need and demand. 

I would like to have the privilege of merely filing a statement of 
the Governor of Alabama relating to the right to work, which he made 
at. the time that he signed the right-to-work law, and also have been 
requested to file a statement merely for the record of the Empire 
State Chamber of Commerce of New York. 

The Cuatrrman. Both documents will be made a part of the record. 

(The statements are as follows :) 


Tue “Rient To Work” Is DEFINED 


ALABAMA GOVERNOR EXPLAINS WHY HE APPROVED MEASURE DENYING LABOR 
POWER TO FORCE WORKERS TO JOIN UNIONS 


I have given a great deal of thought to the right-to-work bill (H. 222) which 
passed the house by 67 to 24 and the senate 23 to 9. 

Mainly, this bill provides that no person shall be denied the privilege of work- 
ing because he does not belong to a labor union and that no firm shall be forced to 
deduct union dues from the salary of the worker. 

Our labor union friends contend, and rightfully so, that unions have helped 
make possible better working conditions and higher wages. Because of this they 
‘eel that all employees in a unionized plant should be forced to join the union and 
that union dues be deducted from paychecks in what is known as the checkoff 
system. Union officials refer to those who do not desire to belong to the union 
as free riders because such nonmembers obtain benefits of unions, without helping 
to pay for such benefits. 

Along with this same line of reasoning is the fact that our churches are the 
greatest organizations in the world. They have done much for all mankind. Yet, 
no citizen is forced to belong to any church or required to pay church dues. 

Unquestionably the American Legion, the VF W, and other service organizations 
have done much to provide benefits to the veterans. Yet, it is not required of any 
veteran that he be forced to join any of the service organizations or required to 
pay dues to any of them. 

As a matter of fact, individual labor unions themselves, have the right to say 
whether they belong to the AFL, the CIO or, in the case of others such as the 
railroad organizations and the UMW, to remain free and independent unions. 

The Alabama Farm Bureau Federation has done much for our farmers. Yet, no 
farmer is forced to be a member of the Farm Bureau or to pay dues to them unless 
he so desires. 

The Alabama Education Association is the organization which represents 
schoolteachers, and while the AEA has worked to provide for higher wages and 
safeguard working conditions for the teachers, those who do belong, do so of their 
own free will. They are not forced to join the AEA nor do they have dues 
deducted from their salary checks. 

The various business organizations, including those representing automobile 
dealers, grocery stores, and drugstores in Alabama, have unquestionably been of 
much assistance to their members. Yet, no business firm or factory is forced to 
become a member of any organization. 

Many other such examples could be given. It may well be that workers in some 
of our Northern States do not object to being required to join the labor organi- 
zation in their plant and have no feeling about being forced to have dues deducted 
trom their paychecks. 

However, in the South we have free and independent workers. Many wish to 
join labor organizations end do so. Certainly that is their privilege. On the other 
hand, many do not like the idea of being forced to join any labor union as a condi- 
tion to work. Neither are they agreeable to having union dues deducted from 
their salary checks. 
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Those who first settled in our great country did so because they wanted to. 
It has always been a tradition in America that any man could do as he pleased 
so long as he did not violate the laws of our land. 

In my opinion all of our labor unions will be far stronger and the members in 
them will have a far greater interest and respect in the organizations if member- 
ship can be shown to be desirable and they are not forced to join. 

Because I believe in free labor and free enterprise, I am today signing the 
right-to-work bill. 












STATEMENT OF THE EMPIRE STATE CHAMBER OF COMMERCE 





(The Empire State Chamber of Commerce is a league of local chambers of 
commerce and statewide trade associations with an underlying membership of 
more than 80,000 business firms. It is a nonprofit organization with its head- 
quarters at 174 Washington Avenue, Albany, N. Y.) 

President Eisenhower during the 1952 campaign continually emphasized the 
importance of decentralization of government. To implement this program we 
believe it is important that the Taft-Hartley Act be amended to insure maximum 
freedom of the States to establish and enforce State legislation. 

We believe there should be no limitation on the rights of the State legislatures 
as now exists through interpretation by the courts and specific provisions of the 
Taft-Hartley law in establishing and enforcing labor-relations laws. 

We also believe that all State functions heretofore preempted by the Federal 
Government should be returned to the States. 

To that end, we urge the Committee on Labor of the Senate of the United 
States to amend the Taft-Hartley Act and to provide wherever the State law 
covers any aspect of labor-management relations that law shall take precedence 
over any Federal legislation on the same aspect of the problem. 














The CrarrMan. Senator Purtell. 

Senator Purret.. In your statement you have restricted the scope 
of what you think the State activities should be. You have no ob- 
jection, for instance, to the Federal law setting minimum wages. We 
have a very highly interdependent society here. We are dealing with 
interstate ‘reguls ations, and I wondered what your thinking was on 
the Federal Government setting the rules by which we will ‘play this 
game ¢ 

Mr. Kuery. You are going to get my opinion now, and not the coun- 
cil of State chambers. 

Senator Purre.ty,. Then I will not ask you to express your personal 
opinion. Has your organization indic ated a stand on the Federal 
Government setting minimum wages? 

Mr. Kure. We have not had the unanimity of thinking that we 
have had on this one thing. I would say the majority thinking is that 
the Federal Government should not set a minimum wage. 

Senator Purrett. Are you in disagreement, for instance, with my 
belief that the Federal Government’s duty is to set the rules by which 
we play this game, the basic rules, anyway, between management 
and labor, which does to that extent impose limitations upon the 
States’ rights, but permit the States in many of the areas which you 
cover in your statement to exercise their rights? In other words, are 
you in disagreement with the idea that “the Federal Government 
should in any way get into this question of management and labor? 

Mr. Kier. No: I think it should. It has to. 

Senator Purreti. But you feel perhaps that the preponderance of 
opinion would be that it ought not to get into it on the basis of min- 
imum wages, for instance ? 

Mr, Kirn. Yes. The minimum-wage side has not bothered 
nearly as much. 
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Senator Purrets. What about the right to strike! Labor has only 
one final weapon, and that is the right to strike. I am not talking 
about how the strikes are conducted. But supposing that some State 
should decide to deny labor the right to strike / 

Mr. Kier. I do not believe under our proposal or the Goldwater 
proposal 

Senator Purreiy. I said I am not limiting my question just to the 
statement. I am trying to get the background of your thinking. 

Mr. Kier. Certainly you could not limit the right to strike. You 
cannot compel people to work. 

Senator Posad, That is right. You have no objection, then, | 
would judge, that the Federal Government exercise its right which it 
has exercised to set the rules by which the game is played ¢ 

Mr. Kier. That is right. 

Senator Purret.. You object to the imposition of the Federal Gov- 
ernment seeing that the rules are played 

Mr. Kuern. I object to having to play the game with the umpire 
so far away that it takes 12 to 18 months to get relief for an immediate 
necessity on the spot situation that requires immediate action. 

Senator Purret.. But you recognize the need of the Federal Gov- 
ernment to see that certain equitable regulations are insisted upon. 

Mr. Kier. That is right. 

Senator Purrent. Whether the States do it or not as long as they 
are followed. 

Mr. Ker. That is correct. 

Senator Purretn. Thank you. 

The Cuarrman. Senator Goldwater. 

Senator Gotpwater. Mr. Klein, I want to thank you for this sug- 
rested amendment to the act and for your statements concerning my 
bill, This is the first time I have seen your suggested amendment. 
There is a lot about it I liked immediately. The language of my 
amendment has always disturbed me a bit. I think there might be 
something in this that we can discuss in the committee that will be 
of great value to us. 

How many States in the United States have right-to-work laws at 
the present time ? 

Mr. Kier. I think it is 14. I think I have a reference in here that 
I could look up. 

Senator Gotpwarer. Do you have the list there that could be intro- 
duced ¢ 

Mr. Kiern. Suppose that we be permitted to submit that this aft- 
ernoon. I think it is 14. I would not swear to it. We in Wisconsin 
do not have it. I understand here is your answer: Arizona, Arkan- 
sas, Florida, Georgia, Iowa, Nebraska, North Carolina, North Dakota, 
Nevada, South Dakota, Tennessee, Texas, Virginia, and Alabama. 

Senator Gotpwater. Are you acquainted with enough of these 
State chambers to have discussed with the personnel the reasons for 
the enactment of these laws? It seems to be spreading. 

Mr. Kuer. There has been a law of that type introduced in our 
legislature. I know the reason for it is that we believe it is a matter 
of American right. It seems like a strange law that you have to pass, 
that you have to pass a law to insure the right of a man to work. But 
we are kind of turning things around so now we passed a law that is 
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going to assure a man of what we always believed to be his inherent 
right, and that is a right to a job, a right to work without interference. 

Senator Gotpwatrr. That brings me to an interesting part of your 
testimony. I know that you made this probably out of habit that has 
come to American people over the last 20 years as we gradually accus- 
tomed ourselves reluctantly in many cases to the increasing domina- 
tion of the Federal Government over the States. You said on 
page 5— 
or should the approach be used in which the Congress delineates expressly what 
powers it wishes the ‘States to exercise to the exclusion of the Federal Govern- 
ment or concurrently with the Federal Government. 

[ would like to state for the record here that I think it has come to 
a sad state when, I am sure by force of habit, by reluctant acceptance, 
that a citizen of this country has to think in a way different than the 
Constitution was written. I am not criticizing you. I hear every day 
that the Federal Government is dominant in this field as well as all 
other fields. Article 10 says that power is not delegated to the United 
States by the Constitution nor prohibited by it to the States or reserved 
to the States respectively or to the people. I am sure you feel that 
the States have a right in this. The States have a right to say to a 
man who does not want to belong to a union, “You don’t have to belong 
to that union to work.” 

Mr. Krier. Yes, I believe so without question. 

Senator Gotpwarter. It might be interesting to you to know that in 
my State, which is one of the first States.that enacted the right-to- 
work legislation, the demand sprang from veterans who found admis- 


sion to unions almost impossible upon their return from war. The 
interesting thing in my State was the vote on these measures. I would 
like to ask you, 1f you can do it, to ask your various chambers of com- 
merce if they can compile a study of the votes that were cast on similar 
measures in their States. 

Mr. Kiern. We will be very happy to do that. 

(The following letter was later received for the record :) 


OnIO CHAMBER OF COMMERCE, 
Columbus, Ohio, February 10, 1954. 
Hon. BARRY GOLDWATER, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR: Last Thursday, February 4, 1954, when witnesses from 
the Council of State Chambers of Commerce appeared before the Senate Labor 
and Public Welfare Committee, you asked certain questions. One question re- 
lated to the number of States where “right to work” laws had been tested by 
popular vote. Here is the information. 

In the enclosed data you will note the electorate of 7 States—5 by constitu- 
tional and 2 by statutory amendment—have determined the issue by ballot. 

We do hope that the Congress will consider favorably the proposals made to 
your committee to return to the several States certain functions of legislation 
in labor-management relations. It would seem that the inevitable alternative 
of our suggestions could be the complete control by the Federal Government of 
both parties, and practically every aspect of union-management relations. 

Arizona has statutes dealing with picketing and boycotting, in addition to your 
State’s constitutional provision on “right to work.” As you recall, the decision 
to regulate picketing and boycotting was determined by the voters of Arizona 
in a general election on November 4, 1952—115,389 (63 percent) voted for the 
statutes, 67,036 (37 percent voted against. The status of such determination is 
certainly in doubt and the effectiveness of the State statutes will appear to re- 
main uncertain, unless and until the Congress enacts remedial legislation along 
the lines discussed with your committee last Thursday. 
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We appreciate the courtesies received from you and your committee, and 
believe that we speak for the entire Council of State Chambers of Commerce 
when we say we stand at all times available to be of any assistance. 

Very truly yours, 
Ray M. SuTEr, 
Director, Industrial Relations ; Secretary, Labor Committee 
of the Council of State Chambers of Commerce. 


State “right to work” laws 


[Voting year indicated by parentheses] 


For the amendment | Against the amendment 


| 


Number | Percent Number | Percent 


Adopted at general election by constitutional amend- 
ment 


Arizona ! (1946 ; —_ ig 61, 875 55.5 557 


+ 
| 
For the statutes vip 


Against the statutes 


Subsequent to the amendment of the Arizona 
State constitution, certain statutes were en- 
acted. As a result of a referendum petition 
these laws were submitted to the voters in 1948. | 
The results were ; ; 86, 866 59 | 60, 295 nad al 41 


For the amendment | Against the amendment 


Arkansas ! (1944) 105 300 54.6 87, 652 | 45, 
Florida 2? (1944)______- sous 147, 860 54.6 | 122, 770 | 45 
Nebraska ! (1946 an 212, 443 59. 142, 702 | 40. : 
South Dakota ! (1946) j > ce | 93, 035 | 70.3 39, 257 | 20.7 


For the statute Agi ainst the statute 


Adopted at general elections by approval of legislation: | | 
Nevada (1952 ak oe 38, 554 50.6 37, 621 | 49. 
North Dakota (1948) a : 105, 192 hi. i 53, 515 


1 Has enacted enabling or enforcement statute. 
2 No statute. 


Source; Secretary of state of Arizona and Florida; CCH Labor Law Reporter; CCH State Labor Laws 


_ 


In addition to the 7 States above, legislatures in 7 additional States enacted 
statutes on “right to work.” They are: 


Alabama 

Georgia 

low 

PIQUER SOAR ONI I ak itis 5 sie oes 


Senator Gotpwater. It will be a very interesting thing for the 
record. I would like to inject the figures and these are only approxi- 
mate—they might be off a fraction of a percentage. When the right- 
to-work bill was first introduced in Arizona, 55 percent of those casting 
ballots for or against that amendment to the constitution said, “Yes.” 
Then they tried to repeal it in 1948 and 57 percent of the people said 
“Keep it in.” In 1952, we enacted into law a similar provision that I 
have incorporated in S. 1161, and 63 percent of the people wanted that. 

We have heard that the labori ing people of the States did not want 
these laws, that they were rammed down their throats by big corpo- 
rations. I cannot conceive of any State having 63 percent of its 
population in executive ranks or management ranks. I consider them 
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) be on the other side preponderantly labor in all States and certainly 
our States, a survey down into the very precinct where the only 
ndustry is mining, and the precincts almost without exception have 
voted for these measures and for the retention of them when they 
me up. 

I do not want to presume on your time or the committee, but this is 
| very important thing, and we ‘have had a lot of confusing statements 
made on it, and I wanted some clarification in the record. 

This whole thing has come about through the Supreme Court's 
roadening interpretation of interstate commerce in 1937. I have 
been attempting over the last year to study a way that by legislation 
we could define interstate commerce. I do not feel it was the original 

itent of the Constitution to inject the control of the Federal Govern- 
ment by that clause of the Constitution giving Congress the right to 
regulate commerce between the States, in every State regardless of 
$1Ze. 

In my own business, I imagine 9914 percent of my business is 
lone within the borders of Arizona; yet I am in interstate commerce. 
(he peanut vendor is in interstate commerce. I think it is extremely 
mportant that some action be directed in that way so that we can 
stop this Federal encroachment. 

My fear does not stop with the encroachment of the Federal Gov- 
ernment in the fields of labor. It goes on to what the Federal Gov- 
ernment might do in other fields if ‘they are continually successful in 
this, 

[ want to thank you, Mr. Klein, for coming here and giving these 
views. It is the first time we have had the opportunity since last 
year of hearing any statements from the State side of it. 

Mr. Kiern. Thank you. 

The CHarrMAN. Senator Upton, have you any questions? 

Senator Upron. No questions, Mr. Chairman. 

The Carman. Are there any further questions of Mr. Klein? If 
not, we thank you very much for your testimony. We appreciate 
your cooperating with us. 

Mr. Kier. Thank you, sir. 

The Cuatrman. The next witness is Mr. David L. Cole. 


STATEMENT OF DAVID L. COLE 


Mr. Cote. Thank you very much for giving me these 5 minutes. 

The Cramman. We are glad to see you here and to get your views. 

Mr. Corz. I have a statement. I am not going to read it. I am 
voing to refer to 1 or 2 points. 

The CHarrMan. Does your statement identify you fully and your 
background ? 

Mr. Core. It merely says I was former Director of the Mediation 
Service. I also had the privilege of serving on the New Jersey State 
Board of Mediation, and I have had something to do with emergency 
disputes over the last few years. 

The Cratmrman. I want your full background to appear in the 
record, so as to back up your testimony. Some of us know of your 
splendid career and service. 
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Mr. Cote. Thank you. I wonder if you know that there is a new 
study in our home State of how to handle emergency disputes at the 
State level? Governor Minor has set up a commission for that pur- 
pose, and I am looking forward to the study with a good deal of 
anticipation. It is a sort of trial balloon. We intend to make that 
a broad study. 

The Cuarrman. I am glad to hear that study is being made in my 
State. 

Senator Gotpwater. Did you say the study is complete? 

Mr. Coxe. No, sir. The Governor has appointed a tripartite com- 
mission, and we are starting next week to hold hearings. 

The CHarrmMan. You are going to serve on that commission. 

Mr. Core. Yes, sir; [am chairman. 

Senator PurreLt,t. Would you repeat again what the purpose of the 
study is? 

Mr. Corte. The purpose of the study is to determine the effectiveness 
or ineffectiveness of the New Jersey State antistrike laws for public 
utilities, with recommendations for changes, modifications, and so on. 

Senator Gotpwarter. Could I ask the witness if the committee could 
be supplied with a transcript of your findings ? 

Mr. Coxe. Yes. 

Senator Gotpwater. It would be very valuable. 

Mr. Core. Yes. It may be 2 months from now before we are 
through, but I should be very happy to see that a copy is sent down 
to the committee. 

The Crarrman. That is a continuing problem so even though it 
may be late for us this year, it will still be of high value. 

Mr. Cote. I shall see that a copy of the transcript and findings 
and recommendations are sent on here. 

I discuss only five of the recommendations from my statement, and 
I am not going to discuss them now, but merely mention them. I 
discuss the impaneling by the Federal Mediation Service of a special 
local board whenever an injunction has been issued under the act. 

I think that is-an unnecessary provision, and it does not distin- 
guish between important and unimportant cases. There are other 
reasons why the local panel might be used, which I elaborate in my 
statement. I do recommend that be looked at. 

I favor the recommendation that we eliminate the continuing duty 
to bargain during the term of the agreement. I think that is very 
unstabilized, very disturbing to the relationship, and I think the 
amendment would be very much in order. 

The Cuamman. You mean the recommendation of the President? 

Mr. Corr. Yes. The one thing I do want to mention is the sug- 
gestion that the board of inquiry in emergency disputes be recon- 
vened by the President for the purpose of having the board make 
recommendations after the board makes its final report. That I 
think is much too confined. I think the President ought to have a 
great deal more discretion than that. If the recommendations can 
help to resolve an emergency dispute, then I recommend very respect- 
fully that the President should have the discretion of getting the 
recommendations at whatever stage they may be helpful, perhaps 
even before the strike breaks out, or before there is an injunction. 
If the recommendations are of value, let the country have the bene- 
fit of that, and not wait until the power of the Federal Government 
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is exhausted under the law, which is the form in which it is now 
proposed. 

The fourth thing that I discuss is the clarification of the right of 
States to protect ‘themselves against the emergencies endangering 
the health or safety of the citizens of the State. I favor that very 
strongly, but I do urge that what constitutes an emergency be care- 
fully “defined, because under political pressures almost. any situation 
may be called an emergency, and that I think is not the purpose. 
It is primarily the public -utility type of thing. 

Senator Gotpwarrr. May I ask a question there? What would 
you think of that suggested amendment without the word “emer- 
gency” in it? 
~ Mr. Coun. I would oppose it very strongly. I think it would lead 
to a great deal of mischief and it would impair the ability of the 
parties to come to voluntary agreements because it would be a con- 
stant source of irritation. Political influences would come into 
the industrial relations picture, and I think that is very dangerous. 
It is a delicate enough situation as it is, and we must keep it “out of 
the area of politics. 

Senator Gotpwater. You think “emergency” limits it? 

Mr. Core. I would define “emergency.” My suggestion would be 
any industry, in which the prices or rates are regulated by law, might 
be an emergency in which a strike might be deemed an emergency for 
the purpose of the law. 

Senator Gotpwater. That would lift it above the chances of po- 
litical tampering ¢ 

Mr. Corte. Yes. I cannot help but remember the times when the 
President of the United States intervened in disputes of your home 
State, gold mining cases, gnd sent troops in. It is hard for me to con- 
ceive on what theory there was a national emergency when there was 
a strike in a gold mine. That indicates how the word “emergency” 
can be stretched. I would not want to see that happen in States by 
amendment of the law. 

Senator Gotpwater. That was Justice Frankfurter’s first case. 

Mr. Corr. It was before that. It was President Cleveland who did 
it. The Federal troops were sent during the Coronado gold mine 
strike. 

Senator Gotpwater. That was not in my State. In the case I re- 
ferred to Justice Frankfurter came out there and he carried two six- 
shooters around with him. He was quite a young man then. 

Mr. Corr. The final thing I would discuss would be the strike bal- 
lot. I would think it would be undesirable because it is a real source 
of irritation, and would impair the willingness of parties to try to 
reach voluntary agreements. I think basically that anything that 
irritates the parties and drives them further apart—they are far 
enough apart now—is basically bad in this field of industrial rela- 
tions. I think the strike ballot would do that. 

The CuHamman. How would you answer the letters I have gotten, 
some three or four hundred, from individual workers? I do not know 
how you are going to do it, but there ought to be some way for a worker 
by secret ballot to pass on the strike. 

Mr. Core. I think the answer is the experience in the last several 
years. We have seen several situations while I was in the Mediation 
Service where an international organization wanted a strike. For 
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example, in the IUE, Jim Carey’s union, twice the workers declined 
to strike in Philadelphia and Lynn even though the international 
wanted a strike. In Santa Monica, Calif., Douglas Aircraft, the 
union wanted a strike. The local people voted against it. 

The Cuarmman. That is where they had a provision within their 
own organizations. 

Mr. Core. Yes; within their own procedures. 

The Cuarrman. I am thinking of the cases where there is no pro- 
vision or if there is a provision it is apparently abused. I get letters 
from people saying a meeting was called but we got just a voice or 
hand vote, and we did not have a chance to express ourselves. There 
are quite a number of those letters. It seems if we can insure through 
union organization the proper protection for a secret ballot we may 
accomplish the purpose. 

Mr. Core. Do you not feel we are moving in that direction? It 
seems that the leadership of unions as they become more mattire must 
be responsive to the wishes of the rank and file. 

Senator Purret.. You mentioned a local group who refused to 
follow the orders— 

Mr. Cote. The recommendation. 

Senator Purreti. Of the national organization. But this morn- 
ing we had the testimony of a very able man that the local organiza- 
tions are not permitted to strike unless authorized by the national 
organization. So you have one case offsetting the other. There is 
no question about his testimony this morning, because I questioned 
him closely about that. 

Mr. Core. Yes. 

Senator Purretx. The local organization cannot decide whether 
they are going to strike unless the national organization decides they 
will. 

Mr. Corx. Yes. I heard Mr. Randolph say that, and I know it is 
a fact that in many unions even if the local group wants to strike 
the international exercises some control and decides the strike is not 
in order. But that is an additional safeguard against the strike. 

Senator Purrett. We had some testimony yesterday to the effect 
that public opinion polls indicated that about 90 percent of union 
members wanted a secret ballot. 

The Crarmman. That is a survey made last April. 

Senator Purrety. April 1953, I understand. 

The Cuarrman. I am advised that the Gallup Poll is making a sur- 
vey right now in this country to see what the opinion of the workers-is. 

Senator Purtretn. The poll was that a strike vote be required by 
law. But the interesting thing is that approximately 89 percent of 
the AFL—I may be wrong on the figures, but not very much—wanted 
a secret ballot by law. The CIO I think went about 90 percent. I 
think the general range was about that. I wonder if that is not a 
little at variance with the thinking of people that the strike vote 
would cause trouble. 

Mr. Cotx. That is true if the polls are representative of the think- 
ing of the people. I do question from my own contacts with many 
people at various levels of the organizations that is the thinking of 
the majority of the people. They have whipped up a lot of feeling 
on this subject, and it is hard for me to believe that 90 percent want 
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and yet 10 percent make the noise as though they do not want it. 
It is hard to accept that. 

Senator Purret., Of course, we have not had any workers to 
testify. We have only had union leaders. I might say that my 
correspondence indicates a very urgent desire on the part of many 
workers to have a secret ballot. 

Mr. Core. I am sure that is right. As Senator Smith says he has 
received a number of letters, but we must remember we are talking 
about millions of people, and you will certainly get a difference of 
opinion in a group of that size—300 or 3,000 letters may not be repre- 
sentative at all of the thinking of people, Polls might be. 

Senator Purren.. That is why I was putting a ‘good deal more 
faith in the public opinion poll which represented a lot more than 
300 or 3,000, as they take those polls. 

Mr. Coxx. Yes. 

The Cuarrman. I want to convenience you all I can, since you are 
not able to come back again. Do you have anything more you want 
to say. 

Mr. Cote. No, Thank you very much. All I want to say is that my 
interest is entirely that of the peacemaker. I believe we must not 
forget wet have only one avenue to travel as I see it, and that is the 
development of effective collective bargaining. I know of nothing 
else. Anything that irritates people and closes their minds so they 
will not sit around the table with the intention of reaching an agree- 
ment is bad. Frankly, I have evaluated all the recommendations with 
that in mind, and that is the reason why I am opposed to the strike 
ballot. I think it is a source of irritation, rather than cementing good 
relations. 

The Cuatrman. I am very grateful for your testimony, and thank 
you very much. 

Mr. Cotz. Thank you, sir. 

(The statement is as follows:) 


STATEMENT OF Davin L. Cote BrEroRe THE SENATE COMMITTEE ON LABOR AND 
PusBLIC WELFARE ON THE PRESIDENT’S RECOMMENDATIONS FOR CHANGES IN TAD 
LABOR MANAGEMENT RELATIONS ACT 


The President’s recommendations of January 11, 1954, on labor-management 
relations cover some 15 points. I shall confine my comments to the five subjects 
in which I have had personal experience, and leave the remaining propositions 
to other better qualified witnesses. 

My preliminary observation, however, is that I have some misgivings about 
seeing a major revision of the act undertaken at this time. I am not satisfied 
that we have attained the practical experience and emotional maturity in this 
field upon which the President premises his recommendations. Last April, when 
I was about to retire from my office with the Federal Mediation and Conciliation 
Service, I left some recommendations with the President as to the course to 
be followed with respect to emergency disputes, and I informed the President I 
had tried out the ideas on representative industry and labor people and had 
heard or felt a sense of relief or temporary satisfaction from most of these people. 
J counseled a definite clarification of Government’s, and especially the President’s, 
part in emergency disputes, placing the responsibility for reaching settlements 
squarely on the parties except in rare cases of genuine threat to the national 
welfare. It was also reconimended that the program, properly initiated, be given 
a fair trial period by avoiding legislative changes or fruitless, antagonizing hear- 
ings, and that a thorough nonpartisan study be made by a high-level commission 
of the effectiveness or weaknesses of the program before recommendations for 
legislative changes are submitted by the President. I have seen no basic change 
in attitudes since last April, and I still think there is a serious question whether 
legislative changes are wise or not at this moment. 
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Of the 15 items upon which the President has made recommendations to the 
Congress, I propose to discuss these 5: (1) The impaneling by the Federal 
Mediation and Conciliation Service of a special local board whenever an injunc- 
tion has been issued under the act; (2) the elimination of the continuing duty 
to bargain during the term of an agreement; (3) the reconvening of the board 
of inquiry in emergency disputes by the President for the purpose of having 
the board make recommendations for settlement of the dispute; (4) the clarifica- 
tion of the right of a State or Territory to deal with emergencies endangering 
the health or safety of its citizens; and (5) the strike ballot. 

1. As recommended and as embodied in S. 2650 at page 9, line 4, such local 
panels would be employed only in cases in which injunctions have been issued 
at the request of the National Labor Relations Board because of unfair labor 
practices. If such panels are to be used, the greatest and most effective use 
should be made of them, and it should be consistent with maintaining the Fed- 
eral Mediation Service on the highest possible level of acceptability and standing. 
This Service must be the heart of the Government's mediation efforts, and the 
suggestion that special help must be invoked by it whenever the going becomes 
rough would be detrimental to its standing and to the morale of its mediator 
staff. Moreover, the case in which an unfair labor practice injunction is granted 
is not necessarily either the most important or most difficult type of situation 
to handle. If the unfair labor practice is corrected by the injunction, as we 
may properly assume, then why single out such a case for additional special 
treatment? My view is that local labor-management panels should be related 
to the national labor-management panel created by section 205 (a) of the act, 
and that their duties should be similar to those set forth in section 205 (b) 
except that they would be confined to the local or regional level. They could 
then be asked to serve in obstinate or important disputes at the discretion of 
the Director of the Service, and more generally could help improve attitudes 
and understanding in the area of labor-management differences. Their functions 
would then partake of the nature of preventive mediation or blood-stream 
work and would be of much greater value, and, sparingly used in important 
disputes, there would be much less likelihood of watering down their influence. 

2. The President recommends that contracting parties be relieved by law from 
the duty of bargaining during the term of an agreement except by mutual consent. 
If the act is now to be amended, I strongly favor this amendment recommended 
by the President and for the reason stated by him in this sentence: “The stabil- 
ization of the relationship between the parties for the period of the contract 
can be completely frustrated.” I once heard eminent counsel argue that under 
the current law the only way a party may assure himself of a stable collective- 
bargaining contract now is to incorporate by reference the encyclopedia and 
have the contract say that all matters therein mentioned are explicitly ruled 
out for the term of the agreement. It is good for neither party as I see it, not 
to be able to rely on the overall package on which it has in good faith agreed, 
but to face continual additional demands or to be subject to pressures that it 
undertake to disturb what would normally be expected to be a period of peace. 
It may be true that circumstances may change materially or unexpectedly, but 
the conventional reopening provisions which are now commonly used can take 
care of such contingencies, and if not then the ultimate right of the parties to 
entertain further discussions by mutual consent always remains, and in extreme 
cases this can serve and has served as a form of safety valve. 

The President suggests that there should be authority in his office in national 
emergency disputes to reconvene the board of inquiry after its last report to 
make recommendations for settlement of the dispute. This recommendation 
standing by itself is too restricted. The last report of the board of inquiry is 
made on the eve of the terminaticn of the injunction which was issued in the 
first instance because the strike, actual or threatened, was held by the President 
to. endanger the national health or safety. If the board’s recommendations 
could be of value in helping to settle the dispute, why wait until the power of 
Government, under the act, has been exhausted? At that time the threat to 
the national welfare is apt to be even more acute than when the injunctive 
relief was first invoked. The parties by that time have either smarted under 
the injunction or have vainly expected that somehow the injunction would narrow 
or settle the differences, and the consequence is that when the 80-day period 
is about to end the likelihood that they will come to a quick agreement through 
their own efforts is not good. Hostility and defiance on the part of the labor 
organization, and disappointment on the part of the industry tend to lead to 
positions more solidly frozen, and less responsive, than they were when the 
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emergency provisions of the act were first applied. If recommendations are 
to be invited from the board of inquiry it should be done in the earlier stages 
of Government intervention in the dispute. This is basically what is done under 
the Railway Labor Act, and, despite the troubles of recent years, the recom- 
mendations of the emergency boards have by and large served a valuable pur- 
pose. Perhaps the President may prefer to reconvene the board of inquiry 
immediately after its first report, promptly after the injunction issues. He 
should have the discretion to do so. If in his judgment a board with recom- 
mending powers could avoid the need for using the injunction at all, because 
it may lead to a settlement, it would seem to be in the national interest that he 
be expected to follow this course. The subject of national emergency disputes 
raises many questions which I am not discussing in this statement, for the 
simple reason that the committee’s instructions were to confine myself to the 
recommendations of the President. 

4. The President would have the act make it clear that the several States and 
Territories have the right to act when confronted with emergencies endangering 
the health or safety of their citizens. This I believe to be entirely sound. The 
fundamental police power of the States calls for this, provided only some stand- 
ard or safeguard is provided in the act to determine what constitutes such an 
emergency. ‘This would not only recognize the inherent right of the States but 
would keep the Federal authority out of an area in which it should not have 
to be used. The protection of its citizens from a genuine emergency is the obli- 
gation of the State, and a statutory clarification which will avoid conflicting 
holdings by the courts is now indicated. In favoring this recommendation, how- 
ever, I should not want to leave the impression that I believe that jurisdiction 
over labor relations generally should be given to the States as opposed to the 
Federal Government, but this, under the President’s message, is another matter. 

5. The final recommendation I desire to discuss is that pertaining to secret 
strike ballots. This matter has aroused a great deal of unfavorable criticism. 
I oppose this recommendation. I believe it would do more harm than good. It 
falls into the category of techniques suggested by the opposition for the “protec- 
tion” of the adversary and in my opinion would be a most undesirable source of 
resentment and irritation on the part of labor unions and their members. As 
such, it would create an unnecessary obstacle to voluntary agreement and hence 
to the improvement of effective collective bargaining. We have seen many cases 
in which employees have declined to strike and in which they have forced settle- 
ments on their representatives through the use of their vote or other procedures 
within their own organizations, and I strongly believe this is the type of course 
to be encouraged and developed rather than a restrictive kind of Government 
supervision. We should not reflect a lack of confidence in self-expression or the 
democratic processes. In fact, I earnestly believe the advocates of the strike 
ballot are mistaken in their belief that this would lead to less strikes. If any- 
thing, it would arouse greater determination and less receptiveness to the process 
of reasoning. After all, the losses sustained by employees during strikes are no 
secret, and officers and committees of unions are completely aware of this. The 
force of this economic fact will always be one of the strongest factors to be 
considered before a strike is undertaken or prolonged. I do not believe it neces- 
sary to repeat the points made by others concerning the cumbersomeness and 
expense of such votes nor of the experience with other similar efforts, except to 
say they have uniformly not accomplished what the proponents expected. 

In conclusion, I repeat that I have restricted my comments to the five recom- 
mendations on subjects with which I have personal familiarity and that I have 
confined my observations, as you have instructed, solely to the President’s rec- 
ommendations. My interest is largely that of a mediator, and my hope lies in 
the steady improvement of the art of collective bargaining, aided primarily only 
by good mediation efforts. Whatever may impair the willingness of the parties 
to reach voluntary agreement is in my judgment basically undesirable. 


The Coarmman. We have a few minutes left before the Senate comes 
into session, and the next witness is Prof. Archibald Cox of the Har- 
vard Law School. I want to thank you, Professor Cox, for your ap- 
pearance. I recall having some correspondence with you on the sub- 
ject of boycotts. I understand you know my friend Douglas Brown 
very well. 
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STATEMENT OF ARCHIBALD COX, PROFESSOR OF LAW, HARVARD 
LAW SCHOOL 


Mr. Cox. Not intimately, but I am acquainted with him, and talked 
to him about some of these problems. 

The Carman. Richard Lester, also? 

Mr. Cox. Yes; we were both down here last spring. 

The Carman, You give your testimony in your own way. You 
have been invited to comment on the President’s recommendations for 
changes in the Taft-Hartley Act. 

Mr. Cox. That is true. I have prepared a written statement which 
is confined to the President’s recommendations, and the bill introduced 
by you as S. 2650. 

I will not read the statement, but will file it, and I would like to 
comment on some of the high spots. 

(The statement is as follows:) 


STATEMENT OF ARCHIBALD Cox on S. 2650, a Brti To AMEND THE Lapor- 
MANAGEMENT RELATIONS Act, 1947 


My name is Archibald Cox. I am professor of law at the Harvard Law School 
and have specialized in labor law. I have also had experience in labor relations 
as an attorney in private practice, as an arbitrator, and in various Government 
positions. During 1952 I served as Chairman of the Wage Stabilization Board. 
I am appearing in response to an invitation from the committee as an individual 
and not on behalf of any organization. 

This statement is confined to comments on the specific recommendations made 
in the President’s message of January 11, 1954, and embodied in the bill intro- 
duced by Senator Smith. 


1. PREHIRE CONTRACTS IN CONSTRUCTION AND MARITIME INDUSTRIES 


The proposed amendments authorizing labor unions in the construction, mari- 
time, and entertainment industries to negotiate collective agreements prior to the 
hiring of employees make necessary and useful changes correcting major weak- 
nesses in the present law. 

The impact of the Labor-Management Relations Act upon the construction 
industry and other_activities where employment is casual has been unexpected 
and unfortunate. The Wagner Act was written and NLRB doctrines were de- 
veloped for mines, mills, factories, and similar fixed establishments with more 
or less stable working forces. In the ordinary course of events their employees 
choose a bargaining representative and the representative thereafter negotiates 
a collective bargaining agreement fixing wages, hours, and other terms and con- 
ditions of employment. From time to time the contract is renegotiated. In the 
case of a new plant, which will have a relatively stable permanent working force, 
it is also appropriate to delay the choice of an exclusive bargaining representa- 
tive until the choice can be made by a sufficient number of workers to be truly 
representative of the permanent employees. Accordingly, the NLRB held that 
recognition of an exclusive representative and negotiation of a collective bargain- 
ing agreement prior to the hiring of a representative group of employees is an 
unfair labor practice (NLRB Sixteenth Annual Report, p. 149; cf. Westinghouse 
Blectric Corp., 85 NLRB 1519). 

In the construction industry conditions are radically different. The negotia- 
tion of a collective bargaining agreement establishing wages, hours, and other 
conditions of employment invariably precedes the recruitment of mechanics and 
laborers to work on a project. Contrary to common belief, this practice is not 
merely a consequence of the prevalence of the closed shop; it results from three 
inherent characteristics of the industry. First, since labor costs are a large 
part of total construction costs, contractors need to know what wage rates and 
conditions of employment will prevail on a project prior to submitting their 
bids. The necessity is illustrated by the practice in many localities of either 
negotiating wage changes several months in advance of their effective date or 
else permitting contractors to finish up old work at the prior rates. Second, 
many projects involve work of such short duration that they would be completed 
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mg before a collective bargaining agreement could be signed if the recognition 
of an exclusive bargaining representative and the beginning of negotiations were 
postponed until somewhere near the peak number of employees were at work. 
Third, it is so manifestly inefficient to negotiate a separate contract for every 
project that the building trades unions and contractors make a practice of work- 
ing out a scale of wages and other terms of employment which will be applicable 
to all projects within a certain geographical area and will remain unchanged 
for long enough to plan the work intelligently. Local contractors who have 
signed such collective bargaining agreements are bound by their terms. Na 

tional contractors who operate in various localities normally pay the local wage 
rates and adhere to the local conditions of employment. These collective bar- 
gaining practices have been uniformly approved by Government agencies other 
than the NLRB. 

The original Wagner Act caused no trouble because the NLRB declined to 
exercise jurisdiction over the construction industry (Brown « Root, 51 N. L. R. B. 
920: Johns-Manville, 61 N. L. R. B. 1). When the NLRB began asserting juris- 
diction over the industry after the enactment of the Labor-Management Relations 
Act (Wadsworth Building Co., 81 N. L. R. B. 802, 804), it applied the doctrine 
that collective-hargaining agreements conferring exclusive recognition on a labor 
union and establishing wages and other conditions of employment prior to the 
recruitment of a representative number of workers on a project was an unfair 
labor practice (Guy F. Atkinson Co. and J. A. Jones Construction Co., 90 
N. L. R. B. 148, modified 195 F. 2d 141 (9th Cir. 1952)). The decision invalidated 
the whole system of area agreements upon which labor-management relations in 
the construction industry are based. It also denied building trades unions the 
opportunity to enter into the kind of union-shop contracts permitted in other 
industries. Since the practical economic conditions under which work in the 
construction industry is done make it impossible to conform the industry’s collec- 
tive bargaining practices to the requirements of the present law, contractors and 
unions have simply disregarded the statute pending legislative relief. 

Adoption of the President’s recommendation, which appears to be embodied 
in paragraph (e) of S. 2650 (p. 4, line 18, et seq.) is a sound remedy. The change 
is consistent with the basic policies of the NLRA. The only conceivable objec- 
tion to permitting prehire contracts is the risk of subjecting employees to repre- 
sentation by a bargaining agent which they do not wish to represent them. This 
undesirable consequence could come about if a contractor recognized a union 
before the work force was recruited and later it turned out that the majority of 
the men on the project belonged to another union or were nonunion men. The 
chance that this theoretical possibility would actually happen is very slight. 
In the construction industry there is little rivalry among unions seeking repre- 
sentational status. Union and nonunion men rarely work together. Moreover, 
the danger of unfairness is minimized by the final proviso to the proposed amend- 
ment (p. 6, lines 1-8), which would permit the holding of an election whenever 
a petition was filled under section 9. 

Similar considerations justify reducing from 30 days to 10 days the waiting 
period before a union-shop contract may be enforced. The present 30-day period 
is longer than the average duration of employment on a job. 

I am less familiar with the entertainment and maritime industries, but my 
relatively slight acquaintance with them indicates that the same conditions 
prevail. It therefore seems appropriate to grant the same relief. 





2. SECONDARY BOYCOTTS 


Secondary boycotts should not be unlawful in the case of struck work or em- 
ployees engaged on a single construction project. The President’s recommenda- 
tion that “the act be clarified by making it explicit that concerted action against 
(1) an employer who is performing farmed-out work for the account of another 
employer whose employees are on strike or (2) an employer on a construction 
project who, together with other employers, is engaged in work on the site of the 
project, will not be treated as a secondary boycott” would correct an inequity 
in the present law. Subsection (b) of S. 2650 would not carry out the purpose 
stated in the President’s message and should be revised. 

There are 4 reasons for outlawing secondary boycotts. First, it is usually 
unfair to draw into a labor dispute a neutral businessman who has no Control over 
the labor conditions to which the union objects and little or no intrest in the out- 
come, Second, it is undesirable to have labor disputes spread widely through the 
economy with resultant economic losses and additional risks of disorder. Third, 
a secondary boycott may enable strategically situated unions to take an economic 














































3396 TAFT-HARTLEY ACT REVISIONS 


stranglehold upon enterprises dependent upon the services of trucking companies 
or other concerns and impose their will upon the businessmen whose prosperity, 
and the employees whose jobs, are dependent on such services. Fourth, in many 
eases the secondary group of employees has little economic interest in the pri- 
mary dispute, hence forbidding the secondary action is a very slight curtailment 
of freedom to join one’s fellows in economic action to improve the wages and 
working conditions of the entire group. 

These four reasons for prohibiting many secondary boycotts do not apply 
in the case of “struck work” farmed out by the “primary employer” to a “sec- 
ondary employer.” The point is illustrated by an actual case which arose sev- 
eral years ago. The refineries of a large integrated oil company were on strike. 
There was no interruption of production in the oilfields nor of distribution at the 
filling stations. The large company entered into an agreement with a small in- 
dependent refinery to refine the oil produced in the former’s fields and turn it 
back for sale at the filling stations. The independent, who asked his employees 
to do work for the benefit of the company engaged in the dispute, could scarcely 
claim to be a neutral. He made himself an ally of the company engaged in the 
original dispute and therefore should not be allowed to complain if the workers 
engaged in the dispute sought to make allies of his employees. Permitting this 
kind of secondary activity would not extend a labor dispute into the community, 
for the privilege would be limited to secondary action at the establishments to 
which the work was farmed out. None of the problems of permitting a strate- 
gically situated union to exercise excessive power are presented. Finally, as 
illustrated by the hypothetical case, the employees of the secondary employer 
(the independent) are likely to be keenly interested in the primary dispute be- 
eause they are in the same industry and doing the same kind of work as the 
employees on strike. It is interesting to note that although secondary boycotts 
were generally unlawful at common law, a number of courts distinguished the 
refusal to do work on goods which were farmed out to the secondary em- 
ployer as a means of defeating a strike. See, for example, Jron Moulders Union 
v. Allis Chalmers (166 Fed. 45). 

The considerations which normally justify a ban on secondary boycotts are 
also inapplicable to secondary activities at the site of a single construction 
project. There is no danger of its spreading through the community in the 
manner of other secondary boycotts. Where all the men are employed on a 
single project, the practice of subdividing the work among numerous general and 
specialty contractors should not be allowed to obscure the common interest of 
all the men on the job. The wages of the several cratis are closely tied together 
by both tradition and economic forces. Treating each craft separately under 
such circumstances would be much like saying that where the employees of one 
department in a factory are engaged in a dispute with the owner, they may not 
ask the other departments to join in a strike. While one must agree that those 
contractors on the project with whom the building trades unions have no dis- 
pute are neutral in some senses of the term, the circumstance that all are en- 
gaged in a single undertaking in which their activities are closely tied together 
gives them a common interest and makes this factor less persuasive than in 
the usual secondary boycott. 

For these reasons it is my opinion that adoption of the recommendation made 
in the President's message would greatly improve the present statute. 

The President’s message speaks of all concerted action against (1) an em- 
ployer who is performing “struck” work or (2) an employer who is engaged 
in work with the other employers on the site of a construction project. The bill 
introduced by Senator Smith (S. 2650) does not carry out the stated purpose. 
It excepts from section 8 (b) (4) (A) only a small and relatively unimportant 
part of the concerted activities described in the President’s message. In one 
respect it may even make unlawful action which today is lawful. 

These consequences result from subdivision (i) (p. 2, lines 13-24) which per- 
mits secondary action only where there is a strike called by a union which the 
primary employer recognized when the strike began or was required to recog- 
nize by NLRB action. As I read this provision, concerted action would continue 
to be treated as an unlawful secondary boycott if its purpose was to secure 
recognition of the union as bargaining agent or to establish higher wages and 
better working conditions for employees not hitherto represented by a union. 
The practical effect of this restriction is to make the relaxation inapplicable to 
the cases in which it is needed most. 

The point can best be illustrated by concrete examples. Assume that A is a 
contractor in the clothing industry who refuses to enter into a collective-bar- 
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aining agreement establishing union wages and working conditions. His em- 
lovees strike. A (the primary employer) then shifts the work over to B (the 
secondary employer) who agrees to have his employees do the work so that A 
in fill his contracts. B is no longer a neutral, because he is helping A to defeat 
the strike. Under such circumstances B cannot fairly complain if the union 
notifies his employees and they refuse to participate in the strikebreaking. 8. 
2650 would make it plain that this is not an unlawful secondary boycott if A 

id previously recognized the union, but the bill would also make the concerted 
ition unlawful if A had refused to recognize the union and long maintained 
substandard wages. It should be irrelevant whether A has previously recog- 
nized the union. B (the secondary employer) is not a neutral in either case. 
It is unfair in both cases to compel B's employees to stay at work while their 
employer helps A defeat the union. It is scarcely an answer to say that the 
union should first go to the NLRB and procure a certification as bargaining 
representative. If the employer contests the proceeding, 6 months or a year 
would elapse prior to a decision. In the case of struck work the requirement 
that there be a strike approved by the recognized representative of the employ- 
ces of the primary employer probably makes section 8 (b) (4) (A) more re- 
strictive than the present law. In Douds vy. Metropolitan Federation of Archi- 
tects, 75 F. Supp. 652, Ebasco (the primary employer) was engaged in a dispute 
with the union representing its employees and the employees had gone on strike. 
Ebasco farmed out the struck work to Project. The union then induced the 

ployees of Project to refuse to work, in order to compel Project to stop doing 
work for Ebaso. Judge Rifkind held that this was not a secondary boycott pro- 
hibited by section 8 (b) (4) (A). His opinion makes it plain that the secondary 

ity would also have been held not to violate section 8 (b) (4) (A) even 
though the strike at Ebasco had occurred prior to recognition of the union. 
There are no contrary decisions. Subdivision (a) (i) would overturn this 
decision and prevent a kind of concerted action seemingly permitted by the 
present statute. The common law also permitted such activity (Jron Moulders 
Union vy, Allis Chalmers, supra), and it would have been explicitly safeguarded 
under one of the amendments introduced by the late Senator Taft (S. 655, 83d 
(‘ong., Ist sess., subsec, (f)). 

In the case of construction projects it is also inequitable to limit the right 
to picket the entire project to cases where the primary employer recognizes the 
labor union, as a few examples will make clear. 

Consider first the situation at an ordinary manufacturing establishment em- 
ploying production and maintenance workers groups in various departments, 
ncluding 20 skilled electricians under a separate foreman. If the International 
Brotherhood of Electrical Workers (IBEW) were seeking to organize the elec- 
tricians and negotiate a contract establishing union wages and working condi- 
tions, it would be free to picket the establishment regardless of whether it had 
previously been recognized. The picketing would not be unlawful merely because 
its effect was to induce the other production workers not to cross the picket line. 
It would be immaterial whether the company had recognized IBEW previously. 

The situation would be the same at a construction project if all the work were 
done by the employees of one employer as in the case of our business concern. 
IBEW would be free to engage in picketing in order to publicize the nonunion 
conditions on the electrical work and induce the electrical employees to join the 
union so that it might negotiate a contract with the employer. For historical 
reasons the actual practice in the construction industry is to divide the work 
among a general contractor and a number of specialty subeontractors. Where 
IBEW’s picketing at the industrial establishment would be lawful even though 
the production workers stopped work, because the workers were employed by the 
same employer as the electricians, at the construction project the other em- 
ployees induced to stop work would often be working for the general contractor 
or specialty contractors other than the employer of the electricians. The Court 
of Appeals for the District of Columbia ruled that the arbitrary division of a 
construction project among several employers should not deprive mechanics and 
laborers in the building trades of the right to engage in a kind of picketing 
permitted at industrial concerns, but the Supreme Court decided that the words 
of the statute plainly covered the case and, therefore, held that picketing by 
IBEW would be an unlawful secondary boycott under the circumstances sup- 
posed. NLRB vy. Denver Building and Construction Trades Council, 341 U. &. 
675. The apparent purpose of the President’s message, which I believe to be 
sound for the reasons stated above, was to overrule the Denwer Building and 
Construction Trades case, wipe out the fortuitous distinction between picketing 
a construction site and an industrial establishment, and permit this kind of 
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picketing. S. 2650, because of the inclusion of subdivision (a) (i) (p. 2, lines 
13-24), would not have this effect. It would not permit the picketing at the 
construction site in the case supposed because the electrical contractor did not 
recognize IBEW as the executive bargaining representative. 

It is true that the picketing would be permitted if IBEW were recognized 
by the electrical contractor or certified by the NLRB. These conditions can 
rarely be satisfied. Certifications cannot be obtained because, as this committee 
has recognized, “the normal election procedures of the Board have proved un- 
suitable to this industry * * *” (S. Rept. 1509, 82d Cong., 2d sess., p. 5). Recog- 
nition is achieved by the negotiation of a contract; hence there is seldom 
need for picketing after recognition is achieved. The commonest occasion for 
picketing in the construction industry is to protest the failure of a contractor 
to deal with the union and after to the union scale; it seems unlikely that the 
proposed amendments to section 8 (b) (4) (A) in their present form will do 
anything to solve the problems of the building trades unions. 

These weaknesses in S. 2650 could be corrected and the proposed amendments 
to National Labor Relations Act, section 8 (b) (4) (A) could be conformed to the 
recommendation stated in the President's message by striking out lines 13-24 on 
page 2, and making the amendments equally applicable to section 8 (b) (4) (B). 


3. BARGAINING DURING THE TERM OF A CONTRACT 


Section 8 (<1) should be amended along the lines proposed in subsection (e) 
of 8. 2650 (p. 3, line 19, to p. 4, line 17), so as to relieve a party to a collective 
bargaining agreement of any duty to bargain about major changes in terms and 
conditions of employment to take effect prior to the expiration of the agreement. 
unless the contract provides for such negotiation. A clarifying phrase should 
be added to the proposed amendment making it plain that neither party is re- 
lieved from duty to bargain collectively about grievances and other questions 
of the kind which normally arise in the interpretation and application of col- 
lective-bargaining agreements. 

As the institution of collective bargaining has developed, a distinction has 
emerged between (1) disputes over the terms to be included in a collective bar- 
gaining agreement, and (2) disputes arising under an existing agreement. The 
customary practice is to raise issues of the first kind only at annual or biennial 
conferences looking to the negotiation of new contract provisions, and to handle 
the second kind of controversy under grievance procedures ending in final and 
binding arbitration. The practice is well established, by and large, and is ap- 
proved by employers, unions, and disinterested students of labor relations. 

Occasionally, labor unions have presented requests for major changes in terms 
and conditions of employment to take effect during the term of an unexpired col- 
lective-bargaining agreement; for example, not a few unions demanded the estab- 
lishment of health and welfare funds or pension plans during the term of 
contracts which made no provision for such plans and had many months to run 
before their expiration. This is the problem to which the amendment is 
directed. 

Although the point was never squarely in issue, the NLRB originally held that 
section 8 (a) (5) imposed on employers a continuous duty to bargain about any 
question that a union wished to raise whether or not it was ostensibly settled by 
a contract. See NLRB vy. Sands Mfg. Co. (306 U. S. 332, 342) ; Carroll’s Transfer 
Co. (56 N. L. R. B. 985, 987) ; Alewander Milburn Co. (62 N. L. R. B. 482, 510). 
Section 8 (d) partially overruled these decisions in a provision which states that 
the duty to bargain collectively “shall not be construed as requiring either party 
to discuss or agree to any modification of the terms and conditions contained 
in a contract for a fixed period, if such modification is to become effective before 
such terms and conditions can be reopened under the provisions of the contract.” 

The NLRB interpreted “contained in a contract” to mean only terms and con- 
ditions spelled out in an explicit provision; accordingly it ruled that there is a 
continuing duty to bargain with respect to any issue not explicitly mentioned in 
the agreement, such as a pension or health and welfare plan. Allied Mills, Inc. 
(82 N. L. R. B. 854) ; Tidewater Associated Oil Co. (85 N. L. R. B. 1096). Later 
Chairman Herzog modified his view so as to impose a continuing duty with 
respect to any subject not discussed in the contract negotiations but to relieve an 
employer of the duty if the subject had been discussed. The Jacobs Manaufac- 
turing Co. (94 N. L. R. B. 1214, enforced 196 F. 2d 680 (2d Cir. 1952) ). 

There are five reasons for believing that these decisions are unwise, and that 
neither the employer nor union should be required by law to bargain about 
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changes in major terms or conditions of employment to take effect during the 
terms of a collective-bargaining agreement. 

(1) To require bargaining about a proposal to modify an existing contract 
would encourage either party to seek release from any of its commitments that 
happened to become onerous after the contract was signed. Today both em- 
ployers and unions normally wait until the expiration of a collective-bargaining 
agreement before seeking a change in terms or conditions of employment covered 
by the agreement. But an employer who would ordinarily stand by his pledged 
word fixing a basic $1.50 wage for 2 years would feel less reluctance to reopen 
the wage rate 6 months later during a business decline if his lawyers were to 
advise him that wages were a hargainable issue at any time regardless of the 
agreement. Conversely, if profits mounted, the union would feel less reluctance 
to ask for a wage increase. Dissidents seeking to introduce another union into 
a plant or hotheads looking for positions of leadership may seek to capitalize 
such an issue by pointing to the failure of the union officers to use their legal 
opportunity to bargain for a change. The more union officers were compelled 
to yield to such pressure, the more often the pressure would be felt. 

(2) Any other rule would make the successful negotiation of collective agree- 
ments more difficult. The employees’ willingness to accept a basic $1.50 wage 
may depend upon assurance that it will be paid for a year regardless of changes 
in economic conditions. An employer may be willing to raise wages only in re- 
turn for the union’s binding pledge to allow him a free hand in operating 
decisions. Everyone who has taken part in contract negotiations is familiar 
with the interrelationship between the parts of the bargain. If the earlier NLRB 
rule were restored, the obligations of a contract for a fixed period would have 
scarcely more effectiveness than those of a contract at will. And when neither 
party knows how long the bargain may last, the difficulty of the negotiations is 
enormously increased. 

(3) These considerations apply to major items not mentioned in a contract 
as well as to those dealt with expressly. In practice items involving cost to the 
management or income to the employees are lumped together in formulating 
a compromise even though the items traded off against each other are not all 
mentioned in the final settlement. Management may be willing to grant an 
additional wage increase if the union drops its request for pensions; or the 
union may frame its position on wage questions on the unexpressed assumption 
that the company will continue existing benefits such as bonuses or group 
insurance. Often the questions are not even mentioned during the negotiations ; 
a union, for example, may forgo raising the pension issue because it hopes to 
secure a larger wage increase. Yet all these things are parts of the final 
package. 

(4) Collective bargaining can be improved in all its aspects if a fundamental 
distinction is drawn between making and administering collective-bargaining 
agreements. “Continuous negotiation over the basic terms of employment 
doesn’t contribute to a stable relationship and can seriously interfere with the 
main job of labor and management—producing goods.”’* Effective cooperation 
depends upon the mutual acceptance of basic principles defining the framework 
within which the parties are to live. Disputes which may arise during the term 
of an agreement can be settled far more easily, whether by arbitration or at an 
earlier step in the grievance procedure, if both parties accept the contract pro- 
visions as the basis for their disposition. 

(5) Successful reexamination of a basic condition of employment ordinarily 
requires a greater degree of preparation and attention than either management 
or union can afford to give to negotiations throughout the year. To concentrate 
the study and discussion of major issues in an annual or biennial conference at 
the expiration or reopening of a contract makes for better collective bargaining 
and thereby facilitates the peaceful negotiation of sound agreements. 

The amendment proposed by subsection (d) of S. 2650 would insert into section 
8 (d) the words “whether or not embodied in such contract” (p. 4, lines 7-8), 
and thereby relieve either party of the duty “to discuss or agree to any modifica- 
tion of the terms and conditions of employment, whether or not embodied in 
such contract, prior to the expiration of such period.” Since the evident purpose 
is to overrule the NLRB decisions criticized above, I believe that the amendment 
would improve the statute and should be adopted with certain changes necessary 
to prevent misinterpretation. 


1 George W. Taylor, Government Regulation of Industrial Relations, p. 298. 
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One ambiguity is that the amendinent may be interpreted as relieving the 
parties of the duty to bargain during the term of an existing agreement about any 
change in terms and conditions of employment regardless of when it is to take 
effect unless the agreement provides for such discussions. Where a contract is 
to expire on March 31, 1954, for example, it would be customary to commence 
negotiations for a new contract sometime in February or March even thouch 
there were no explicit provision in the contract. Such bargaining is required 
by the present law which makes nonbargainable only ‘‘a modification to become 
effective before such terms and conditions can be reopened under the provisions 
of the contract.” There is danger that the omission of these words and the 
ambiguity of the proposed wording would lead to court decisions holding that 
neither employer nor union is bound to discuss the provisions of a new contract 
until the old one has actually expired. The ambiguity could be eliminated, 
without defeating the purpose of the proposed amendment, by inserting after 
the comma in line 11 the words “to become effective.” 

Clarifying language should also be inserted to make it plain that the duty 
to bargain collectively requires both employers and unions to engage in con- 
tinuous discussion about the minor problems which arise from day to day dur- 
ing the administration of a collective-bargaining agreement. All careful stu- 
dents of labor-management relations agree that collective bargaining does not 
end with the negotiation of a contract. All kinds of grievances and minor prob- 
lems arise which can lead to serious trouble if they are not settled on the spot. 
Neither an employer nor a union should be free to refuse to discuss a grievance 
during the term of a collective-bargaining agreement by asserting that the 
grievance would change the status quo. Neither an employer nor a union should 
be free to refuse to discuss questions concerning the interpretation or adminis- 
tration of a collective bargaining agreement on the ground that the other’s in- 
terpretation means changing a condition of employment. While it seems alto- 
gether plain that the amendment is not intended to relieve either party of the 
duty to bargain continuously about such questions, it is susceptible of that in- 
terpretation because it uses the all embracing phrase “terms and conditions of 
employment.” Any risk of misinterpretation can be avoided by inserting on page 
4, line 7, immediately before the comma the parenthetical phrase “(not including 
grievances and other questions concerning the interpretation or application of 
the contract.)” The critical passage in section 8 (d) would then read as fol- 
lows: (New matter italic). 

““* * * and the duties so imposed shall not be construed as requiring either party 
to a contract for a fixed period to discuss or avree to any modification of the 
terms and conditions of employment (not including grievances and other ques- 
tions concerning the interpretation or application of the contract), whether or 
not embodied in such contract, to take effect prior to the expiration of such 
period unless the contract contains reopening provisions for modification of 
such terms and conditions of employment prior to the expiration date of such 
period.” 

4. STRIKE VOTES 


To require the strike votes recommended in the President’s message would 
seriously damage labor-management relations and increase strikes by inter- 
fering with the peaceful negotiation of collective bargaining agreements. Such 
votes would be harmful whether taken before or after the strike began. 

There are six reasons for this conclusion: 

(1) Strike votes would distract management, labor unions, and employees 
from the serious and difficult task of negotiating a collective agreement at the 
very time when conscientious bargaining is most urgent. Management would 
be led to campaign actively for the employees’ support, thus increasing antagon- 
ism and bitterness at a time when calmer negotiations might result in a settle- 
ment. Conducting a poll of all the employees puts the union’s status in issue— 
will the employees follow or repudiate it?—thereby raising at a delicate point 
in bargaining the most explosive issue in labor relations. The emotional ardor 
and aggressiveness which are developed in this fight to preserve the union also 
tend to increase the difficulty of persuading the rank and file to accept a reason- 
able compromise. 

(2) The proposal strikes at the heart of collective bargaining by denying the 
union designated as the representative of all the employees in the bargaining 
unit the right to make decisions on the most critical issues. The essence of the 
philosophy of labor unions and collective bargaining is this: A labor union is 
the employees in an organized group. When a majority join a union and there- 
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by designate it as their bargaining representative, the union is empowered to 
act not merely for its members but for all the employees in the unit. There- 
after it is for the union acting through its constitutional processes to decide 
whether to accept or reject the wages, hours, and other conditions of employ- 
ment offered by the employer. To put such questions to all the employers (as 
distinguished from the union members) in the form of a strike vote is to de- 
prive labor unions of their power to act on behalf of the bargaining unit. 

(3) Experience offers strong evidence that strike votes of the character pro- 
posed serve no useful purpose. The only possible justification for a Govern- 
ment conducted strike vote is the assumption that labor unions do not truly 
represent the wishes of employees. The available data indicate that this as- 
sumption is contrary to fact. Most labor unions already take fairly conducted 
strike votes among their members before calling a strike. Under the War Labor 
Disputes, polls were conducted in 2,168 cases. In 1,850 cases, 85 percent of the 
total, the vote was in favor of a strike. The wartime circumstances may have 
influenced the outcome but it is worth noting that the percentage of votes in 
favor of strikes rose slightly to 87 percent after the termination of hostilities 
(N. L. R. B. 11th Annual Report, p. 91). The vote on the employer's last offer 
of settlement has proved cumbersome and ineffective under the national emer- 
gency disputes provisions of the Labor-Management Relations Act. The as- 
sumption that labor union demands do not represent employees’ wishes also lay 
behind the original Taft-Hartley Act provisions requiring a special vote to author- 
ize a union shop agreement. Experience soon showed that the unions were truly 
representative and the requirement was repealed. 

(4) Taking strike votes would interfere with the normal work of the NLRB 
and incur heavy Government expenditures. The House Appropriations Com- 
mittee estimated that $2,300,000 would have to be spent during the first 6 months 
of 1945 in taking strike votes under the War Labor Disputes Act (H. Rept. 1288, 
79th Cong., 1st sess., p. 11). Onan annual basis the cost would run to $4,600,000. 
If the polls served a useful purpose, there might be little objection on this 
ground, but where little benefit can be expected, the expense is not to be ignored. 

(5) The foregoing factors apply with equal force whether the vote is taken 
before or immediately after a strike. ‘Some of the objections might be less ser- 
ious if the vote were postponed until a strike had gone into its second or third 
week. By taking a vote at this jucture, however, the Government would in ef- 
fect be asking the employees to repudiate the union leadership and institute a 
back-to-work movement. Thus the Government, which ought to be impartial, 
would be converted into strikebreaking agency. 

(6) Adoption of the proposed strike vote provisions would also hamper the 
development of sound labor management relations by intensifying emotional 
debate over the Labor-Management Relations Act. Our success or failure in de- 
veloping sound labor management relations depends not upon laws but upon the 
willingness of the parties to accept this responsibility in their daily relations. 
The greatest contribution Congress can make is to enace legislation which the 
public, labor and management will accept as a fair and stable framework for 
collective bargaining. The Taft-Hartley Act made a number of necessary and 
important improvements in the previous law, but there were many provisions 
which aroused fear that the need for the prevention of abuses was being used by 
some people as a cover for an attempt to weaken and destroy labor unions and to 
undermine collective bargaining. The sections which did the most to arouse 
those fears were the provisions encouraging employers to drive a wedge between 
employees and the union, or to set themselves up as the guardians of individual 
employees against abuse by the union. The recommended strike votes would 
add similar cause of dismay because the recommer dation, for reasons stated 
above, is basically inconsistent with the philosophy of collective bargaining. 
Adoption of the recommendation would therefore prolong the debate over lezis- 
lation instead of helping to develop an accepted statutroy framework with which 
theparties might develop sound relationships. 

In fairness to the President and those who have supported this recommendation 
on the ground that it is necessary to protect employees against undemocratic 
methods, some mention should be made of the persistent reports that union 
officials with a handful of members occasionally railroad strike votes through 
union meetings at the expense of a majority of the employees. All the evidence 
indicates that this is not a fair description of the conduct of most unions. Almost 
every union constitution provides for a vote of the members prior to a strike. In 
almost every case the yotes are fairly conducted. The exceptions are far too 
rare to justify the proposed legislation. The entire labor movement should not 
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— and collective bargaining damaged because of the misconduct of 
a tew. 

Moreover, it is clear that the evil could be corrected without depriving unions of 
their status as exclusive bargaining representatives. In 1947 the Committee for 
Economic Development took note of the public interest in assuring democratic 
strike votes. It proposed the enactment of legislation “requiring the approval 
of any strike action by the majority of union members voting.” The CED thereby 
recognized the distinction between a poll of the union members and a poll of all the 
employees. The proposal to poll all employees strikes at the heart of collective 
bargaining and impugns the democracy of all unions. The CED proposal ac- 
knowledges the fundamental principle of collective bargaining—that the desig- 
nated representative should decide through its constitutional processes whether 
to accept the terms of employment offered by the employer or to strike. It would 
not affect the great bulk of labor unions but would correct abuses in those few 
instances in which union procedure is not democratic. 

If the procedure suggested by CED were thought desirable, it could easily be 
embodied in two provisions: First every local union acting as exclusive bargain- 
ing representative under the NLRB should be required to take a vote of its mem- 
bers prior to a strike. Second, the NLRB should be authorized to intervene and 
supervise the vote whenever a petition was filed by a substantial number of union 
members showing reasonable cause to believe that the required vote would not 
be fairly conducted in the absence of Government supervision. There would be 
no need for NLRB action in other cases. 

It is my considered opinion that the occasions on which strikes have been 
ealled without affording union members a fair opportunity to vote have been so 
rare as to make legislation unnecessary. Even the CED proposal involves an 
interference with the internal affairs of voluntary associations. Such inter- 
ference is not justified by imaginary abuses or isolated incidents. Nevertheless, 
the CED proposal is not only preferable to 8. 2650, but it is entirely adequate 
to correct any evil that may exist. 


5. STATE AUTHORITY IN DISPUTES AFFECTING PUBLIC SAFETY OR HEALTH 


Federal law should, generally speaking, be the exclusive regulation of labor- 
management relations in those businesses under NLRB jurisdiction. The special 
circumstances arising when a labor disput threatens an imminent local public 
emergency justify a narrow exception along the lines recommended in the Presi- 
dent’s message and embodied in S. 2650. 

In decisions under the NLRA as amended by the Taft-Hartley Act, the Su- 
preme Court has held that a State may not curtail the right of employees, in 
businesses subject to NLRB jurisdiction, to engage in “concerted activities” 
within the meaning of section 7 (United Automobile Workers v. O’Brien, 339 
U. S. 454 (1950) ; Amalgamated Assn. of Street Rwy. Employees v. Wisconsin 
B. R. Bd., 340 U. 8. 383 (1951)). The Court has also decided that the States 
may not apply local laws against strikes or picketing which duplicate the Fed- 
eral statute in situations where a national remedy is available; nor may they 
undertake to provide State remedies for violation of the national law pending 
NLRB action. It is immaterial whether the State restriction be statutory or 
common law, or whether it purports to constitute adjudication of private rights 
or to enforce public regulation (Garner v. Teamsters Local 776, decided Dec. 12, 
1953; Building Trades Council v. Kinard Construction Co., decided Jan. 18, 
1954). The opinions leave some uncertainty concerning State power to deal 
with strikes and picketing not forbidden by the Federal statute but so closely 
related to activities dealt with in the NLRA as to indicate that Congress de- 
cided they should not be forbidden; but it seems likely that the Court will hold 
the States powerless to interfere in these areas. Of course the States retain 
power to prevent violence and physical interference with property (Allen-Brad- 
ley Local v. Wisconsin E. R. Bd., 315 U. 8. 740 (1942)). 

The policy underlying these decisions is generally sound. Congress can best 
resolve the problem of Federal-State relations and achieve a workable body ot 
labor law by three separate measures. First, more room should be left for 
State action by requiring the NLRB to cease exercising jurisdiction over re- 
tailers and other distributors whose activities are predominantly local. Sec- 
ond, the States should be granted complete authority to apply their laws to 
businesses over which the NLRB does not exercise jurisdiction. Third, the Fed- 
eral law should be the exclusive regulation of labor-management relations in 
those businesses any aspect of whose labor relations is brought under national 
control. 
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It is highly important to lay out clear fields of State and national regulation. 
The two governments should never exercise concurrent jurisdiction over labor 
relations. The line between them should be clearly marked and, within its 
sphere, each body of law should be exclusive and supreme. This is necessary 
because labor relations laws necessarily involve striking a nice balance between 
opposing interests. Congress must decide not only how far employer and union 
conduct should be regulated but also how far it should be free. Both decisions 
affect the way collective bargaining works. When Congress revised the em- 
ployer unfair labor practice provisions of the Wagner Act, it necessarily decided 
not only what coercive tactics should be forbidden but also what methods of 
argument and persuasion should be permitted employers seeking to induce em- 
ployees not to join a labor union. Conversely, the 'Taft-Hartley restrictions on 
strikes and secondary boycotts required drawing a line between the practices 
to be outlawed and the freedom to be allowed. All these issues are far to 
delicately balanced to permit the States to impose additional obligations on 
employers, employees or labor unions. 

Labor disputes which threaten an imminent public emergency raise a special 
problem. A strike at an electric light and power company or affecting distribu- 
tors of food or milk is likely to affect only a particular locality and therefore 
is not appropriately dealt with under the national emergency disputes pro- 
visions of the Labor-Management Relations Act. A considerable number of 
States, including Massachusetts, New Jersey, Pennsylvania, Virginia, and Wis- 
consin sought to fill the gap by enacting laws providing for compulsory arbi- 
tration, seizure or similar emergency procedures. In Amalgamated Assn. of 
Street Rwy. Employees vy. Wisc. BE. R. Bd., (340 U. S. 383), the Supreme Court 
held that the Wisconsin compulsory arbitration law could not be applied to a 
utility subject to the NLRA because the Federal statute preempted the field. 
The decision cast doubt upon the validity of similar laws in other States, al- 
though some States continued to enforce their legislation. Although careful 
students of labor relations hold the opinion, which I share, that many of these 
measures are unwise, State authorities must have some power to act where 
there is a serious threat to the public health or safety. 

Accordingly, it is my opinion that the Amalgamated Association of Street Rail- 
way Employees decision should be overruled by a narrowly drawn exception 
along the lines of subsection (n) of S. 2650 (p. 9, lines 19-24). 

There are two respects in which the proposed amendment could be improved. 
In its present form it leaves open the possibility of a conflict between State and 
Federal authorities, the former acting pursuant to a State statute and the latter 
pursuant to sections 206-10 of title II of the Labor-Management Relations Act. 
Conflict or duplication might well complicate the handling of a dispute. The 
proposed amendment should therefore be revised to make it plain that upon 
the President’s appointing a board of inquiry under section 206, the authority of 
a State shall terminate. 

It might also be wise to include a more specific definition of the kind of emer- 
gencies in which State intervention is authorized; otherwise there will be the 
danger of stretching the exception beyond its true intent. 


6. ECONOMIC STRIKERS 


The President’s recommendation and the amendment to NLRA section 9 (c) 
(3) proposed by S. 2650 improve the present law by reducing the danger that 
denying economic strikers the opportunity to vote in a representation election 
will be made the occasion of “union busting” tactics. 

Under the present law an employee on strike is not entitled to vote in an 
NLRB election unless he is entitled to reinstatement as a matter of law. This pro- 
vision enables an employer to oust a union by precipitating an economic strike, 
hiring replacements and then applying to the NLRB for an election in which 
union members would be unable to vote. In a loose labor market the tactic 
might break many unions. 

Although it would be preferable to repeal the provision denying strikers the 
right to vote, thus leaving the problem to the discretion of the NLRB, the pro- 
posed amendment reduces the danger substantially and its adoption would there- 
fore improve the present law. The qualifying words “in which recognition was 
not an issue when the strike began” should be modified so as to grant the same 
protection in the case of strikes for recognition. 
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The actual language of 8. 2650 also contains an inadvertent but serious gap, 
Elections may be conducted upon (1) a petition filed by an employer, (2) a 
petition filed by a rival union and (3) a petition for decertification filed by 
nonunion employees under section 9 (c) (1) (B) (ii). In its present form §, 
2650 would prevent petitions from being entertained in cases (1) and (2) but 
not in case (3). The gap leaves the striking union still at the mercy of a 
petition for decertifiation and thereby defeats the entire purpose of the amend- 
ment. And the employer can easily circumvent the proposed bar by suggesting 
the filing of an employee petition. 

The suggested changes could best be made by striking out the proviso at 
page 7, lines 5-14, and substituting “Provided, That the Board shall not entertain 
a new petition under section 9 until the expiration of one year after the com- 
mencement of the strike or the termination of the labor dispute, whichever is 


earlier.” 

Mr. Cox. First a word about the subject of prehire contracts in the 
construction and maritime industry. In my opinion the proposed 
amendments authorizing the construction, maritime and entertain- 
ment industries to enter into prehire contracts make necessary and 
useful changes and should be adopted. I would explain the reason 
for saying that best in the case of the construction industry, because 
I know much more about it than I do the other two. 

The Wagner Act was written, the Taft-Hartley Act amended, and 
the NLRB doctrines were developed with factories and more or less 
permanent payrolls in mind. Under those circumstances where there 
was a new plant, it was appropriate to say that no union should be 
recognized until there were a representative number of employees i in 
the plant, so that the men who would be affected for the next 5, 6 or 8 
years ¢ ‘ould vote. 

In the construction industry you do not have that kind of employ- 
ment and an entirely different type of collective bargaining has grown 
up under which contracts are negotiated in the spring so that you will 
not be fixing wages for every job, so that contractors will know their 
cost, and so uniformity may be maintained throughout the area. 

The NLRB quite naturally, I think, but nevertheless unfortunately, 
applied the rules for permanent employ ment to the construction in- 
dustry. They throw doubt on almost every collective bargaining 
agreement negotiated in that industry. Things have been going 
along because the rules have not been enforced, but I think it is an im- 
ports ant improvement to legalize what must be "done, and the contribu- 
tion of both the contractors and the unions. 

From what I know of the other two industries, the situation is the 
same, but I do not really feel expert in relation to them. 

The Cuatrman. That change was primarily due to the fact that 
you had temporary or casual employment. 

Mr. Cox. That is correct. 

The Cuarrman. Some change should be made in this type of indus- 
try where there is short-time employment, and it cannot be handled in 
the way provided in the rest of the act. 

Mr. Cox. I think this is a sound change. 

The second subject I would comment on which also affects the con- 
struction industry is the subject of secondary boycotts. My judg- 
ment on this point is that secondary boycotts should not be unlawful 
where struck work is farmed out or where all the employees involved 
are engaged on a single-construction project. The President’s mes- 
sage, as I first read it, appeared to recommend that those changes be 
made in thelaw. But as I read S. 2650, it falls very short of carrying 
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out that kind of change. The reason it falls short, as I see it, is the 
provision beginning on page 2, line 13, which limits the exception for 
secondary action against an employer handling struck goods or 
against a contractor on a construction project, to cases where the pri- 
mary employer was recognizing the union before the strike began, 

nd does not permit this action where what the union is seeking to do 
s to negotiate an initial contract with the primary employer. 

Let me take, if I may, a concrete example that may make the point 
. little clearer. The same illustration that I used in writing to you, 
Senator Smith, but I will leave the names out, since there is no point 
n identifying the company. This situation did grow out of a strike 
by the oil workers against a company which had production facilities, 
refineries, and filling: stations. 

The oil workers were striking at the refineries, but production con- 
tinued and sales to the filling stations continued. The big company 
then went to an independent and asked it to agree by contract to refine 
oil from the big company’s fields for sale at the big company’s filling 
stations. So it was in effect accepting farmed-out oil, and the little 
company was asking its employees to help break the strike. That is 
what it amounted to. 

Under the present law, as a result of a decision mentioned in my 
statement, if that decision is sound, the action would not be an unlaw- 
ful secondary boycott; under S. 2650 the action would be an unlawful 
secondary boycott unless the big company had previously been dealing 
with the oil workers union at its refinery. 

I see no reason for making that distinction. Indeed, it seems to be 
in improper distinction. Regardless of whether the strike is after 
recognition or before recognition, the employees of the independent 
are bei ‘ing asked to help break the strike. The big company is asking 
the little company to be its ally. The little company can no longer 

claim to be an innocent neutral. If the little company is being asked 
to help the big one, why should not the employees of the big company 
seek to make allies on their side? 

I would also point out that one of the common dangers of a secondary 
boycott, spreading a labor dispute throughout the community, would 
not occur in this situation because it will be confined both to either the 
original site or the place to which the struck work is farmed out. It 
is also not a case, as might arise where an industry is dependent on 
transportation, where a secondary boycott may exert a stranglehold 
on the industry and its employees. So that here I say in summary that 
that limitation ought to be out of the bill. 

It seems to me there is no similar limitation suggested in the Presi- 
dent’s message. Perhaps I misread it, but I do not see how that lan- 
guage can be interpreted in any other fashion. 

The Cuarrman. I do not think I got at the opening of your statement 
a little background of your experience and so forth. Does that appear 
in the written statement? 

Mr. Cox. It does. 

The Cuarrman. We want it in the record. 

Mr. Cox. It is in the written statement. 

The CHarrman. You want the whole statement placed in the record ? 

Mr. Cox. Yes. 

The CHarman. It will be so ordered. 

Mr. Cox. Yes; thank you. 
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The Cuarmman. The hour of 12 has arrived and we must go to the 
floor. I am wondering if you would be willing to continue your testi- 
mony tomorrow ¢ 

Mr. Cox. Yes. 

The Cuarrman. Thank you. 

Tomorrow morning I will say for the benefit of the committee I am 
advised that Mr. Davis, president of the Food, Machinery Co. will be 
in town and will be available at 10 o’clock. I think we better meet at 
10 o’clock on the Beeson matter, and then as soon as possible we will 
take our witnesses tomorrow. We will continue with Professor Cox. 
I suggest he be here at 10: 30 o’clock, and Mr. Bulware of the General 
Electric will be here. Then we have 3 more witnesses, George Arm- 
strong, Jr., of National Association of Manufactures, Beatrice Lam- 
pert, Assistant Attorney General of the State of Wisconsin, speaking 
for the Association of State Attorneys General, and 4 officials of the 
AFL who, I am told, wish to testify jointly. I donot have their names 
at the moment. 


We may be caught with a situation where we may have to meet some 


of these people next Monday. I want to give a chance to be heard, 
to all of the witnesses invited to come. 

There shall be included in the record at this point a letter addressed 
to the chairman of the committee from the Shipbuilders Council of 
America, dated February 11, 1954, in regard to the Taft-Hartley law. 

(The document is as follows:) 


SHIPBUILDERS COUNCIL OF AMERICA, 
New York 6, N. Y., February 1, 1954. 
Subject: Position of Shipbuilders Council of America on pending proposals to 
amend the Taft-Hartley Act. 
Hon. H. ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington 25, D. C. 


Dear Mr. SMITH: The following statement supplements the statement sub- 
mitted by the Shipbuilders Council of America for its membership in April 1953, 
at which time a number of proposals to amend the Taft-Hartley Act in a manner 
similar to those now under consideration were before Congress. Since the over- 
all views of the council as to the present act and as to those suggestions con- 
tained in the President’s message, which merely duplicate proposals previously 
before the committee, are a matter of record with the committee and have not 
changed since last April, it is felt that such an elaborate exposition as was then 
furnished is unnecessary at this time. However, the council foresees a possibility 
that failure by industry to state its position at this time might result in the 
enactment of legislation weakening the act. Consequently, the council submits, 
for the information of the committee, in as brief form as possible, its position on 


each of the 14 points contained in the President's labor legislation message of 
January 11, 1954. 


Point 1—Injunctions 


The President proposes that it be mandatory, where a collective-bargaining 
relationship exists between the parties and an injunction has been issued in 
favor of one of them, that the Federal Mediation and Conciliation Service shall 
empanel a special local board to meet with the parties in an effort to seek a 
settlement of their dispute. The President also proposes that it be discretionary 
with the NLRB as to whether or not an injunction should be sought in secondary 
boycott cases. 

The council can see no useful purpose that would be served by a mandatory 
requirement that a special local board be empaneled because under existing 
law the Federal Mediation and Conciliation Service may contact the parties at 
any stage of a labor dispute. 

With respect to the proposal that the seeking of injunctions against secondary 
boycotts be discretionary rather than mandatory, the council strongly recom- 
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mends rejection of the President’s proposal. Im addition, it feels that, instead 
of eliminating section 10 (e) from the act, that the section should be expanded 
so as to make it compulsory for the Board promptly to seek an injunction in 
jurisdictional cases—in which the employer is at the mercy of two or more 
warring unions—as well as in cases involving violation of the prohibition of 
secondary boycotts under present law. 


Point 2—Secondary boycotts 

The President proposes that present requirements in the act with respect to 
secondary boycotts be relaxed to legalize secondary boycotts of farmed-out 
work and work on construction projects. 

Far from approving any weakening of the present boycott provisions of the 
act, the council suggests that it be made stronger, particularly with reference 
to injunctions where it believes the act should be amended to provide that the 
employer may make application for an injunction either in a Federal court or 
in a State court, the jurisdiction of which should be coextensive with that of 
the Federal court. 

The council opposes the proposal that concerted action against an employer 
on a construction project who, with other employers, is engaged in work on the 
site, will not be treated as a secondary boycott. 


Point 8—Elections during economic strikes 

The council sees no reason for any amendments of the act with respect to 
elections. The act should not be amended as proposed by the President to 
impose certain time restrictions on the holding of representation elections at 
the request of employers or rival unions during the strike. 


Point 4—Collective-bargaining agreements 

The President recommended that neither party to a valid collective-bargaining 
contract should be required to bargain during its term unless the contract so 
provides or both parties consent. 

These proposals would serve to stabilize labor relations for the period during 
which the signed contract is to run. The council approves such an amendment 
to the act. 


Point 5—National emergencies 

The council fears that the President’s proposal to reconvene the Board of 
Inquiry, after it had made its final report, so that it could make recommendations 
may constitute the first step leading to compulsory arbitration in labor relations 
and hence, in the opinion of the council, the proposal is objectionable. Such a 
proposal would serve to lengthen the duration of strikes because unions would 
always be certain that the Board would recommend something more than the 
employer is willing to give. 

Point 6—Special industries 

The President proposes that, with respect to construction, maritime, enter- 
tainment, and certain other industries, employers may enter into prehiring con- 
tracts with unions which would require employees to join the union within 7 
days after hiring. 

The whole principle of the act is that employees should be able to choose with- 
out compulsion by either side. With respect to the industries covered by the 
President’s proposal, this principle of the act would be repealed. The council 
reaffirms its previous recommendation that “it is time that all provisions for 
compulsory union membership be banned.” 


Point 7—Union responsibility for acts of agents 
The President proposes a requirement in the act that the common law rules 
of agency be applied in determining a union’s responsibilities for unlawful acts. 
The Shipbuilders Council asks that Congress not change the definition of agency 
and further recommends that the law be amended to make a labor organization 
responsible for concerted acts of its members. 


Point 8—Non-Communist affidavits 
The President proposes that employers as well as unions file non-Communist 
affidavits. 
The council has no quarrel with this proposal but feels that it is unnecessary 
to extend affidavit requirements to employers as Communist domination is a 
nonexisting problem so far as employers are concerned. 
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Point 9—Free speech 


The council is in complete agreement with the President’s proposal that the act 
be amended so that the right to free speech would apply “equally to labor and 
management in every aspect of their relations. 

Point 10—Welfare funds 


The council is in complete agreement with the President’s proposal that a 
study be made in order that the moneys being paid into welfare funds be pro- 
tected and conserved for the millions of working men and women who are bene- 
ficiaries. 

Point 11—Federal-State jurisdiction 


The council has no comment at this time with respect to this topic, preferring 
to reserve its comments until specific recommendations are made by the Presi- 
dent as a result of the studies which he indicated are now under way in this 
connection. 

Point 12—Strike ballots 


The council foresees some difficulty in administering the President’s proposal 
that a secret strike ballot be conducted by the NLRB. 


Point 13—Checkoff 


The council feels it would be most desirable to amend the law to limit checkoff 
to regular dues. 


The President proposed that written checkoff authorization would be valid 
for the life of an existing contract unless sooner revoked by the employees. With 
this suggested amendment the council has no quarrel. 

Point 14—Union financial data 


With respect to reports, the President recommends elimination of duplications 
thereof. 

If that is all that is proposed, the council has no quarrel with it. However, 
the council is opposed to any emasculation of present requirements. 

In enacting the Taft-Hartley law, Congress endeavored to bring more into 
balance the bargaining position of management and labor, to protect the freedom 
of the individual worker and to guard against strikes having undesirable ob- 
jectives or injuring innocent third parties or imperiling publie safety. These 
objectives have not yet been attained, and the purpose of this statement has been 
to make known to the Congress the views of the council as representative of 
the shipbuilding and ship repairing industry to the end that there will be enacted 
only those amendments to the Taft-Hartley Act which will facilitate the achieve- 
ment of a national labor policy which is fair and just to all. 

Sincerely, 


L. R. SanrorD, President. 

The Cuarrman. Next there shall be inserted in the record at this 
penis the letter addressed to the chairman of the committee, dated 

‘ebruary 1, 1954, from the National Association of Motor Bus Op- 
erators. 

This insertion shall include the enclosure to that letter, a labor- 
relations policy declaration of the National Association of Motor Bus 
Operators. 

(The documents follow :) 


NATIONAL ASSOCIATION OF Motor Bus OPERATORS, 


Washington, D. C., February 1, 1954. 
Hon. H. ALEXANDER SMITH, 


Chairman Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


DEAR SENATOR SMITH: On January 26, 1954, there was presented to your com- 
mittee by William B. Barton, general counsel for the Chamber of Commerce of 


the United States, testimony concerning proposed amendments to the Labor- 
Management Relations Act of 1947. 
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The purpose of this letter is to inform you that this association, which repre- 
sents those intercity motorbus companies that furnish the majority of all such 
transportation services in the country, wholeheartedly supports the statement 
made by Mr. Barton and, indeed, collaborated in its preparation in some small 

easure. In order to conserve the time of your committee, we state our views 
in this manner rather than burdening the members with the task of reeeiving 
separate presentations which, of necessity, must be somewhat repetitious. 

Accordingly, we respectfully urge that the views expressed by Mr. Barton be 
given most earnest consideration. For your further information, we attach a 
copy of the Declaration of Labor Relations Policy adopted by this association 
which sets forth, albeit in somewhat more general terms, the views expressed 
in the testimony of the United States Chamber. 
Sincerely yours, 

JAcK GARRETT Scort, 
General Counsel. 


LABOR RELATIONS PoLicy DECLARATION 


1. The right of employees to bargain collectively through representatives of 
their own choosing is recognized by management in the intercity-bus industry. 
The abuses that have arisen out of this process have tended to abridge this right 
and to impair, or even prohibit, mutually satisfactory relationships between 
employers and employees and may open the door to practices which threaten 
to destroy individual freedom and private competitive enterprise. 

2. Every employer should be guaranteed freedom to deal with his employees 
individually, or in groups, or through collective-bargaining representatives, in 
accordance with the method which a majority of the employees may select, and 
there should be a similar guaranty of the right of employees to bargain indi- 
vidually or through representatives of their own choosing. Orderly proce- 
dures free from coercion or intimidation from any source should be observed 
by employers, labor organizations, and employees in determining whether a 
majority of employees in an appropriate group wish to deal individually with 
their employer or through collective-bargaining representatives. 

3. Compulsory unionism interferes with the free uncoerced choice of employees 
with respect to self-organization and collective bargaining. Their right to work 
should never be dependent upon union membership or nonmembership. A labor 
union should recruit and hold its members on its merits and not by making 
membership a condition of employment. 

1. Freedom of speech for both employers and employees, as protected by the 
Constitution, should not be impaired. 

5. Separation of the prosecuting and judicial functions of the agency admin- 
istering labor legislation is essential to the equitable and impartial adminis- 
tration of such legislation. Any decision by a Government agency should be 
subject to review by the courts which should be empowered by law to reverse 
such decisions when contrary to law or not supported by a preponderance of 
the evidence. 

6. Maximum freedom should be reserved for the States to establish and 
enforce such labor relations laws as each State in its legislative discretion 
may consider essential. 

7. All strikes and lockouts should be subject to statutory regulations which 
protect the rights of individuals and the public. There is no constitutional 
or unqualified right to strike. Statutory regulations should be applied to such 
practices as strikes over demands which the employer may not legally grant, 
jurisdictional strikes, sympathy strikes, strikes to force employers or employees 
to ignore or violate the law, strikes to force recognition of any uncertified union, 
strikes to enforce featherbedding or other work-restrictive demands, and second- 
ary boycotts. Whenever such unlawful acts cause or imminently threaten to 
cause damage to persons or property, the courts should have power to issue 
injunctions in restraint of such acts. 

§ 8. Employers, employees, and labor organizations should be held accountable 
under the law for injuries to the person and property of others inflicted by breach 
of contract or other wrongful acts. The courts should be empowered to award 
damages for such acts. 

9. Monopolistic practices, whether by labor unions or employees or by labor 
unions and employers should be subject to statutory control. 
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10. Intervention in labor disputes by governmental agencies, in any manner 
other than conciliation assistance, hinders voluntary settlements and tends to 
increase the number of these disputes not settled directly by the parties involved 
and should be kept to an absolute minimum. Such intervention should be limited 
to the unbiased and impartial application of pertinent labor laws. 

11. Where collective bargaining is in effect, all the parties concerned should 
cooperate in a sincere effort to make such bargaining effective. Unions have a 
duty to promote and encourage efficiency and faithfulness on the part of 
employees. 

12. On the basis of an analysis of existing employer-employee agreements, we 
believe that such agreements should contain mutually acceptable provisions that 
grievances and disputes involving the meaning or interpretation of such con- 
tracts are to be settled through an effective grievance procedure without resort 
to strikes, lockouts, or other interruptions. Where there is agreement that 
arbitration shall be the final step in the grievance procedure, its application 
should be specifically limited to matters involving the meaning or interpretation 
of the agreement; under such procedure, arbitrators should be prohibited from 
making any change in the terms of the agreement and from dealing with any 
matters not covered by the agreement or in the statement of issues submitted for 
arbitration. It is clearly the consensus of the industry that no labor agreement 
should, under any circumstance, contain a provision for automatic arbitration 
of the terms of a new or renewal agreement. 

13. Experience demonstrates that maximum efficiency can be achieved by 
cooperation between management and employees at the company level. The 
“planned economy” concept is implicit in such proposals as those for “industry 
joint councils” and therefore contrary to a free, competitive enterprise system. 
Such “industry joint councils” may well lead to industrywide bargaining and to 
permanent government interference in labor relations, stifle the creation and 
operation of small independent businesses, and eventually lead toward the 
nationalization of industry. 


The Cuamman. There shall also be inserted in the record at this 
»oint a letter from Mr. Ed Frost of the Plymouth Brethren No. 4. 
he letter is dated December 15, 1953. 

(The document is as follows:) 


ASHLAND, Wis., December 15, 1958. 
Re the Taft-Hartley Act. 
Hon. Senator ALEXANDER SMITH, 
Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D. C. 


Dear SENATOR SMITH: Knowing that the Senate and House Committees on 
Labor are preparing amendments to the above act for submission to the next 
session of Congress to meet, God willing, in early January, we again earnestly 
desire that the committee grant us a hearing on the petition that was filed with 
the Senate and House in March 1951 outlining that the body of Christians 
known to the United States Government as Plymouth Brethren No. 4 cannot, by 
reason of the teachings of our Lord Jesus Christ as contained in the Holy 
Scriptures, join any trade union or other mandate organization. 

Our earnest request is that a conscience clause be added to the proposed 
amendment allowing all persons of this belief to be able to earn their livelihood 
without having to be affiliated with any trade union. We do not feel that our 
request is unreasonable in view of the fact that the Armed Forces of the United 
States have granted our young men a conscience clause in regard to engaging in 
combat service. 

We pray continually, in public and in private, for the President and our Gov- 
ernment, aS ordained of God, that each may be given guidance and wisdom in 
the drafting of our laws and the righteous administration of them. 

Respectfully yours, 


Ep Frost. 
The Cxarman. There shall also be inserted in the record at this 
per a letter from Leone Pecoraro, counsel for Plymouth Brethren 
No. 4, and a statement in behalf of Plymouth Brethren No. 4, in re- 
gard to amendment of certain sections of the Taft-Hartley law. 
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(The documents are as follows :) 


New York 36, N, Y., January 14, 1954. 
Re Taft-Hartley law. 
Hon. H. ALEXANDER SMITH, 
Senate Office Building, Washington, D. C. 

DEAR Stx:I am attorney for certain persons known as Plymouth Brethren No. 4, 
a religious society whose members may not join labor unions because of conscien- 
tious reasons, 

Some of the members of this society have appeared before the House and 
Senate committees dealing with proposed amendments to the Taft-Hartley law. 
You will find the position of my clients set forth at pages 1139, 1144, volume 3, 
and page 4107, vol. 11, of hearings before the Committee on Education and Labor 
of House of Representatives (H. Res. 115), and pages 1151 et seq. of the hear- 
ings before Committee on Labor and Public Welfare, United States Senate (83d 
Cong.). 

You may have read in the New York Times that New South Wales has passed 
a law compelling union membership, but containing an express exemption in 
favor of persons who have religious reasons for not joining unions, 

In behalf of my clients, I renew their plea and request for an express exemp- 
tion from the union-shop provisions of the law. We ask your support for such 
an exemption not only to do full justice to such persons, but also because their 
request is in keeping with the American tradition of protecting religious beliefs 
and practices. 

Very truly yours, 
LEONE PECORARO, 
Counselor at Law. 


STATEMENT BY LEONE PECORARO, IN BEHALF OF PLYMOUTH BRETHREN IV, IN Sup- 
PORT OF THE PETITION HERETOFORE FILED BY PLYMOUTH BRETHREN IV FOR AN 
AMENDMENT OF CERTAIN SECTIONS OF THE TArt-Hartiey Law 


I am submitting this statement in behalf of Plymouth Brethren IV which is a 
religious society. Plymouth Brethren IV asks this honorable body to amend the 
Taft-Hartley law so as to exempt its members, and others similarly situated, 
from the maintenance of union provisions of that law. 

In support of this statement I attach the following documents: 

Exhibit A, which is a copy of the petition filed by certain of the Plymouth 
Brethren IV with the House of Representatives in March of 1951. 

Exhibit B, being an excerpt from census report of 1936. 

Exhibit C, which contains a list of the Schiptural authority for the position 
taken by petitioners. 

Exhibit D, which sets forth the sections of the Taft-Hartley law which the 
petitioners ask to amended and the proposed amendments. 

Exhibit E, which is an excerpt from the Industrial Arbitration Act of New 
South Wales. 

Exhibit F, which is an excerpt from section 305 (50 U. 8. C. A.). 

Plymouth Brethren IV is not a large religious society in terms of numbers. The 
society has about 5,50$ members in the United tSates. The members of the 
society are not antiunion and do not wish to have their position construed in any 
light but that their religion requires them to refrain from joining a union or any 
other society or association that contains “nonbelievers,” that is, people not of 
their religious faith. 

The members of this society are exempt from combat duty in the Armed 
Forces of the United States because of their religious beliefs. However, they do 
perform noncombat service. 

Under the provisions of the law as it now stands, the members of this society 
must join labor unions as a condition of employment. Members of the society 
may not conscientiously join labor unions and, therefore, suffer economically 
by virtue of this law. Not only do they suffer economic hardship, but they 
are deprived of the right to practice their religion freely and they ask that 
they be exempted from the provisions of the law requiring union membership. 

In exchange for this privilege the petitioners are willing to contribute 
the equivalent of dues either to the Government of the United States or a recog- 
nized national charity. The petitioners do not want to appear to be enjoying 
the benefits obtained by unions without payment therefor. As you can see by 
exhibit E, the State of New South Wales exempts conscientious objectors and 
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requires such persons to pay equivalent of dues to the revenue of the State. 
The petitioners are willing to do likewise. 

In this connection it must be pointed out that under the law where there is the 
union shop those who are not members of a union must nevertheless abide by 
the contract obtained by the union with respect to hours and conditions of em- 
ployment, etc., subdivision (a) of section 158 (29 U. 8. C. A.). 

The usual objection to the request of petitioners is that if the exemption is 
granted there will be wholesale defections in union membership and everyone 
will want to join such religious societies. This reasoning is spurious, alarmistic, 
and does an injustice to the labor movement in this country. The labor move- 
ment has increased because of its intrinsic value to the laboring class and not 
otherwise. The labor movement is filled with instances of sacrifice on the part 
of its members for the rights and privileges which they now enjoy. To expect 
that every laborer will want to join petitioners religion to avoid union member- 
ship is insulting in petitioners religion and also to the unions. A person does 
not lightly change his religon. 

The law could provide that the National Labor Relations Board be empowered 
to issue certificates of exemption to persons like petitioners. The Board then 
would be the agency to determine whether a person is in good faith a member 
of a religious organization entitled to exemption. As you may know, the Selec- 
tive Service Board does the same with respect to service in the Armed Forces. 
(See Exhibit F.) 

The position taken by petitioners, namely, that its members may not join 
a labor union is no stranger nor different from the position taken by labor unions 
that no one may be employed or work except a person who is a member of the 
union. Both the petitioners and the labor unions are practicing the principle 
of exclusveness as the basis of right and privilege. 

The petitioners base their request on the right to practice their religion 
freely. Freedom of religion is one of the rights granted to all persons by the 
Constitution of the United States. This right should always be protected and 
fostered by this country. The right to practice one’s religion freely is being 
assailed all over the world, particularly behind the Iron Curtain. The United 
States shows its strength when it extends to all religions, even the smallest, 
the right to practice its religion freely without economic or other restraints. 

The Congress of the United States has the power to grant this exemption. 
The right of Congress to exempt a person from combat service for conscientious 
reasons is fully established. Certainly if Congress can exempt one from com- 
bat service, which is the greatest demand that a country can make of its citizens, 
there can be no question that it has the constitutional right to exempt a person 
from joining a labor union as a condition for employment. 

The petitioners respectfully request that you consider their petition and grant 


the relief asked for. 
Exuisit A 


Petition to the House of Representatives of the United States, 

To amend: The National Labor Relations Act so as to exempt the Christians 
designated in the census of the United States as “Plymouth Brethren IV” from 
the provisions thereof, particularly section 8 (a), subsections 1 and 3 thereof, 
and section 8 (b), subsections 1 and 2 thereof, being also Twenty-ninth United 
States Code Annotated, sections 157, 158 (a), subsections 1 and 3, and section 
158 (b), subsections 1 and 2. 

To the honorable Members of the United States House of Representatives, in 
Washington, D. C., asembled, the undersigned petitioners respectfully show : 

1. That each of your petitioners is a member of the religious group designated in 
the religious census of the United States as “Plymouth Brethren IV.” 

2. That each of your petitioners earns his livelihood as an employee, and not 
as an employer or otherwise. 

3. That the discipline and rules of the religion of your petitioners accord with 
the Holy Bible which strictly forbids its members and adherents from becoming 
members of any labor organization or union of employees. 

4. That the provisions of the National Labor Relations Act, particularly sec- 
tion 8 (a), subsections 1 and 3 thereof, and section 8 (b), subsections 1 and 2 
thereof, constitute an infringement of the free practice and the free exercise 
of the religion of your petitioners in that it enables labor unions and employers 
to compel your petitioners to become members of labor unions and labor organ- 
izations against the conscience and teachings of the religion of your petitioners. 

5. That annexed hereto and made a part hereof is a schedule of cases, marked 
“Schedule A,” in which your petitioners and other members of petitioners’ 
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religion were compelled to join labor unions or forfeit their jobs; and in all cases 
accordance with dictates of their religion and conscience these persons have 
suffered dismissal rather than join or continue membership in labor unions. 

6. That the National Labor Relations Board has refused and continues to 
refuse to afford your petitioners and others who are in fellowship with them 

d who are similarly situated any relief, claiming that it is lawful to compel 
our petitioners and these other persons to join labor unions as a condition of 
employment. 

7. That your petitioners claim that the provisions of the National Labor Rela- 

ons Act as interpreted by the National Labor Relations Board are contrary 
to the first amendment of the Constitution of the United States, but your peti- 

oners have no adequate remedy at law and respectfully request your honorable 
body to amend the said law so as to exempt the members of the religious group 
known as Plymouth Brethren IV, and all others who for conscientious reasons 
cannot or may not join labor unions or labor organizations. 

8. That each of your petitioners has a genuine conscientious objection on Scrip- 
tural grounds to becoming a member of or paying money to a labor union. 

9. That it is a hardship to each of your petitioners to be unable legally to 
retain their employment or to obtain other employment without becoming mem- 
hers of a labor union seeing that their consciences forbid such membership on 
scriptual grounds. 

10. That your petitioners will cheerfully submit to any examination as to the 
genuineness of or grounds for their conscientious objections aforesaid. 

11. That the members of your petitioners’ religion have been granted exemp- 
tion from combatant service in the Armed Forces of the United States due to 
their conscientious objections. 

12. That the prayer of the petitioners can only be granted by an act of the 
Congress of the United States. 

Your petitioners therefore respectfully pray that your honorable body: 

(a) Grant this petition, and 

(b) That legislation be passed relieving your petitioners from the necessity 
of becoming members of a trade union as a condition of employment, and 

(c) That such legislation extend the relief aforesaid to such other persons 
as have similar conscientious objections aforesaid, and 

(dq) That the appropriate sections of the National Labor Relations Act be 
amended accordingly. 

Dated, New York, February 10, 1951. 


Archie Pilgrim, 454 Putnam Avenue, Brooklyn 21, N. Y. 
Theo Norgrove, 75 Halsey Street, Brooklyn, N. Y. 

Herbert Gibbs, 460 Hancock Street, Brooklyn, N. Y. 

Arthur Williams, 703 Halsey Street, Brooklyn, N. Y. 

Oscar Y. Robinson, 131 Halsey Street, Brooklyn, N. Y. 
Samuel D. Pilgrim, 100 Gates Avenue, Brooklyn, N. Y. 
Stanley McCallum, 98 McLean Avenue, Detroit, Mich. 
Frederick C. Werle, 17210 Prest. Detroit. Mich. 

James W. Wilson, 16574 Parkside, Detroit, Mich. 

E 'ward R. Langley, 8 Amherst Road, Pleasant Ridge, Mich. 
Alexander J. Wilson, 14574 Parkside Avenue, Detroit, Mich. 
Archibald 8S. Brown, 2429 Royal Avenue, Berkley, Mich. 
Gavin B. Neilson, 18667 Monica, Detroit, Mich. 

Thomas B. Neilson, 2130 Princeton, Berkley, Mich. 

Ralph Searles, 594 Tennessee, Detroit. Mich. 

David Curdie, 131 Grand Avenue, E. H. P. 

Thomas L. Smith, 19375 Hershey. Detroit. Mich. 

Gavin B. Neilson, Jr., 18667 Monica, Detroit, Mich. 

Thomas Scott, 3095 Ellwood Avenue, Berkley, Mich. 


SCHEDULE A 


Arthur Williams, dismissed from Airways Cleaners, 2469 Collins Place, Flush- 
ing, N. Y., December 13, 1948, and also has a case pending with NLRB. 

Theo. Norgrove, dismissed from Service Carton Co., 55 East 28th Street, Brook- 
lyn, N. Y., May 27, 1948, and also dismissed from Lansky Dil, October 13, 1949. 

Archibald Pilgrim, dismissed from Standard Optical Export Corp., 30 West 
24th Street, New York City. 

Samuel D. Pilgrim, dismissed from Central Paint & Varnish Works, 59 Pros- 
pect Street, Brooklyn, N. Y. 
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Oscar Robinson, complaint filed with NLRB—dismissed. 

Daniel Brown, dismissed from Ford Motor Co., Dearborn, Mich., July 30, 1948. 

Stanley McCallum, Frederick C. Werle, James W. Wilson, dismissed from 
Excello Corp., July 31, 1950, cases pending with NLRB. 

Edward R. Langley, discharged from Tisken Products, July 1948. 

A. 8. Brown, forced to change jobs, Ford Motor Co., 1948. 

Gavin B. Neilson, Thomas B. Neilson, forced to quit Ford Motor Co., River 
Rouge plant, 1948. 

Alexander J. Wilson, quit Excello Corp., March 1950. 

T. L. Smith, discharged Standard Pattern Works, 1937, and Howe Pattern Co., 
1938, for nonmembership. 

Tom Scott, forced to retire Ford Motor Co., February 1951. 

G. B. Neilson, Jr., forced to quit Chevrolet Gear and Axle Division, February 
1951. 
Ralph Searles, discharged Ford Motor Co., 1951. 
David Curdie, discharged Ford Motor Co., 1948. 


ExuH1n1Tt B 


UniIrep STares DEPARTMENT OF COMMERCE CENSUS OF RELIGIOUS Boprrs—1936— 
PLYMOUTH BRETHREN IV—HuistTorY, Docrrine, AND ORGANIZATION 


The body classified as Plymouth Brethren IV disclaims any designation what- 
ever save those that Scriptures apply to all believers, as Christians, Brethren, 
etc. To accept any specific title would imply that they are a sect, which they 
deny, sects or divisions being condemned in 1 Corinthians 1: 10-15. Neverthe- 
less, they do not consider that all the doctrines or practices of Brethren in 
religious denominations, from whom they have separated, are those of Christ 
or His Apostles. 

This division among the Plymouth Brethren was due to a cleavage occurring 
1890 from doctrinal differences in England and partly reproduced in the United 
States, in regard to the great subject of eternal life. These Brthren hold that, 
save in the sense that they recognize the principles and Commandments given 
in the Scriptures as governing believers who form the house of God, they have 
no doctrines peculiar to themselves. They believe that all Scripture is the 
written word of God, is profitable for teaching, and should be followed in its 
entirety by Christians, as regulating doctrine and conduct. From it they have 
learned that Christ’s death and resurrection alone suffice for salvation: that 
having ascended into heaven, He has sent down the Holy Ghost to indwell all 
true belivers; that, as thus indwelt by the Spirit, belivers form the one church, 
or body of Christ, of which He is the head; that, according to I Thessalonians 4, 
the Lord is coming personally to take His people to he with Himself. 

They have meeting rooms and regular hours for coming together to partake of 
the Lord’s Supper, for prayer, reading the Scriptures, and preaching. They 
provide, through collections regularly made, for persons in need, for those who 
preach the gospel, and for those who minister amongst them. These meetings 
are scattered mostly through the Northern States. Very few are found in the 
South. They are much more numerous in the British Empire. 


Exuitsitr C 


Be not diversely yoked with unbelivers * * *.—II Corinthians VI: 14. 

What part for a believer along with an unbeliever?—II Corinthians VI: 15. 

Ye have been bought with a price, do not be the bond-men of men.—I Corin- 
thians VIII: 23. 

No servant can serve two masters for either he will hate the one and will love 
the other, or he will cleave to the one and despise the other. Ye eannot serve God 
and mammon.—Luke XVI: 13. 

And he said to them, Oppress no one, nor accuse falsely, and be satisfied with 
vour pay.—Lake III: 14. 

Let as many bondmen as are under yoke count their own masters worthy 
of all honour, that the name of God and the teaching be not blasphemed. If 
any one teach differently, and do not accede to sound words, those of our Lord 
Jesus Christ, and the teaching which is according to piety, he is puffed up, 
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knowing nothing * * * holding gain to be the end of piety. But piety with 
contentment is great gain. For we have brought nothing into the world: but 
having sustenance and covering, we will be content with these.—I Timothy VI: 
1: 3-8. 

Masters, give to bondmen what is just and fair, know that ye also have a 
Master in the heavens.—Colossians IV: 1. 

Thou shalt have no other gods before me.—Exodus XX: 3. 

Thou shalt not make thyself any graven images, or any form thereof * * * 
Thou shalt not bow thyself down to them or serve them.—Exodus XX: 4-5. 

Bondmen, obey in all things your masters according to flesh; not with eye 
services, aS men pleasers, but in simplicity of heart, fearing the Lord. For he 
that does a wrong shall receive the wrong he has done, and there is no respect 
of persons.—Colossians IIT: 22.25 

Servants, be subject with all fear to your masters, not only to the good and 
centle, but also to the ill-tempered. For this is acceptable, if one, for conscience 
sake towards God, endure griefs, suffering unjustly. For what glory is it if 
sinning and being buffeted ye shall bear it? but if, doing good and suffering, 
e shall bear it, this is acceptable with God. For to this have ye been called; 
for Christ also has suffered for you, leaving you a model that ye should follow 
in his steps * * * —I Peter II: 18—21. 

Bondmen, obey masters according to flesh, with fear and trembling, in sim- 
plicity of your heart as to the Christ, not with eye service as men pleasers; but 
as bondmen of Christ, doing the will of God from the soul, service with good. 

ill as to the Lord and not to men; knowing that whatever good each shall 
do, this he shall receive of the Lord whether bond or free.—Ephesians VI: 5-8. 

Exhort * * * bondmen to be subject to their own masters, to make them- 
selves acceptable in everything; not gainsaying; not robbing their masters, but 
showing all good fidelity, that they may adorn the teaching which is of our 
Saviour God in all things. For the grace of God which carries with it salvation 
for all men has appeared, teaching us that, having denied impiety and worldly 
usts, we should live soberly, and justly, and piously in the present course of 
things * * *—Titus II: 9-12. 

Let your conversation be without love of money, satisfied with your present 
circumstances ; for he has said, I will not leave thee, neither will I forsake thee. 
So that taking courage, we may say, The Lord is my helper, and I will not be 
afraid: what will man do unto me?—Hebrews XIII: 5-6. 









































ExuHsir D 


LABOR-MANAGEMENT RELATIONS Act, 1947 






“Definitions 
“Sec. 2. When used in this Act— 


* * * 


“(3) The term ‘employee’ shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act explicitly states other- 
wise, and shall include any individual whose work has ceased as a consequence of, 
or in connection with, any current labor dispute or because of any unfair labor 
practice, and who has not obtained any other regular and substantially equiva- 
lent employment, but shall not include any individual employed as an agricul- 
tural laborer, or in the domestic service of any family or person at his home, or 
any individual employed by his parent or spouse, or any individual having the 
status of an independent contractor, or any individual employed as a supervisor, 
or any individual employed by an employer subject to the Railway Labor Act, 
as amended from time to time, or by any other person who is not an employer 
as herein defined, or any individual who for reasons of religion or conscientious 
reasons may not join a union and who has been found by the N. L. R. B. to be 
entitled therefore to exemption from the collective bargaining provisions of this 
Act. 
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“RIGHTS OF EMPLOYEES 






“Sec. 7. Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and shall also have 
the right to refrain from any or all of such activities except to the extent that 
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such right may be affected by an agreement requiring membership in a labor or. 
ganization as a condition of employment as authorized in section 8 (a) (3); 
Provided, however, That no such agreement requiring membership in a labor 
organization as a condition of employment as authorized in section 8 (a) (8) 
shall compel any employee to join such union who for conscientious or religious 
reasons may not join a labor union, 










“UNFAIR LABOR PRACTICES 







“Sec. 8. (a) It shall be an unfair labor practice for an employer— 
“(1) to interfere with, restrain, or coerce employees in the exercise of the 
rights, guaranteed in section 7; 


* * * * * * * 


















3) by discrimination in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage membership in any labor 
organization; Provided, That nothing in this Act, or in any other statute of the 
United States, shall preclude an employer from making an agreement with a labor 
organization (not established, maintained, or assisted by any action defined in 


Section 8 (a) of this Aact as an unfair labor practice) to require as a condition 4 
of employment membership therein on or after the thirtieth day following the 3 
beginning of such employment or the effective date of such agreement, whichever A 


is the later, * * *. Provided, further, That no employer shall justify any dis- 
crimination against an employee for nonmembership in a labor organization (A) 
if he has reasonable grounds for believing that such membership was not avail- 
able to the employee on the same terms and conditions generally applicable to 
other members, or (B) if he has reasonable grounds for believing that member- 
ship was denied or terminated for reasons other than the failure of the em- 
ployee to tender the periodic dues and the initiation fees uniformly required as 
a condition of acquiring or retaining membership; or (C) or if he has reasonable 
grounds for believing that the refusal of the employee to join the labor union 
has been for religious or conscientious reasons. 
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(b) It shall be an unfair labor practice for a labor organization or its agents— 
(1) to restrain or coerce (A) employees in the exercise of the rights guar- 
anteed in section 7: Provided, That this paragraph shall not impair the 
right of a labor organization to prescribe its own rules with respect to the 
acquisition or retention of membership therein; or (B) an employer in the 
selection of his representatives for the purposes of collective bargaining 
or the adjustment of grievances; 

(2) to cause or attempt to cause an employer to discriminate against an 
employee in violation of subsection (a) (3) or to discriminate against an 
employee with respect to whom membership in such organization has been 
denied or terminated on some ground other than his failure to render the 
periodic dues and the initiation fees uniformly required as a condition of 
acquiring or retaining membership; or to discriminate against an employee 
who for religious or conscientious reasons may not join a labor union, 


(Italics ours—indicates new matter suggested by petitioners. ) 
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NEW SOUTH WALES 
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AN ACT To amend the Industrial Arbitration Act, 1940-1950, in certain respects, and for 
purposes connected therewith 


Be it enacted by the King’s Most Excellent Majesty by and with the advice and 
eonsent of the Legislative Council and Legislative Assembly of New South Wales 
in Parliament assembled, and by the authority of the same, as follows: 
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“(2) (a) Where a committee prescribes that preference of employment shall 
be given to the members of any industrial union or unions of employees speci- 
fied in the award pursuant to paragraph (g) of subsection 1 of this section the 
.ommittee shall also prescribe that the employer of any person to whom a cer- 
tificate for the time being in force has been issued by the registrar as herein- 
after provided shall be exempt from the provisions of such award prescribing 
preference of employment as aforesaid. 

(b) Any person who— 

(i) objects on religious grounds to being a member of an industrial union 
of employees and satisfies the registrar that his religious objections are gen- 
uine; and 

(ii) pays to the registrar an amount equivalent to the subscription pre- 
scribed by the rules of the industrial union of employees for membership of 
the union; shall be issued by the registrar with a certificate exempting him 
from union membership. 

Any such certificate shall remain in force for the period specified therein and 
may be renewed from time to time by the registrar upon payment of such amount 
not exceeding the amount referred to in paragraph (b) aforesaid as the registrar 
may require. 

(c) Any amount received by the registrar pursuant to this subsection shall be 
paid by him to the credit of the Consolidated Revenue Fund. 


Exuisit F 


SUBDIVISION (G) OF SECTION 305 OF TITLE 50, U. 8S. C. A. 


(g) Nothing contained in this Act shall be construed to require any person to be 
subject to combatant training and service in the land or naval forces of the United 
States who, by reason of religious training and belief, is conscientiously opposed 
to participation in war in any form. Any such person claiming such exemption 
from combatant training and service because of such conscientious objections 
whose claim is sustained by the local board shall, if he is inducted into the land 
or naval forces under this Act, be assigned to noncombatant service as defined 
by the President, or shall, if he is found to be conscientiously opposed to par- 
ticipation in such noncombatant service, in lieu of such induction, be assigned 
to work of national importance under civilian direction. Any such person 
claiming such exemption from combatant training and service because of such 
conscientious objections shall, if such claim is not sustained by the local board, 
be entitled to an appeal to the appropriate appeal board provided for in section 
10 (a) (2) (see. 310 (a) (2) of this appendix.) * * * 


The Cuarrman. Next there shall be inserted in the record at this 
point a letter addressed to Roy E. James, staff director, from the 
Chamber of Commerce of Kansas City. 


THE CHAMBER OF COMMERCE OF KANSAS CITY, 
Kansas City, Mo., February 2, 1954. 
Hon. Roy E. JAMEs, 
Staff Director, Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D. C. 


Dear Mr. JAMES: We appreciate the opportunity of briefly expressing our 
views on proposed labor legislation. Since the National Chamber of Commerce 
has stated its position on the President’s proposal, and the Council of State 
Chambers will state its position Wednesday, February 3, we will not burden the 
record with detailed comment on such proposals. Suffice it is to say that in the 
opinion of this committee, the proposed legislation fails to consider or attempt 
to correct the basic injustice of the present laws. 

If we are to have industrial peace, our laws must be fair and impartial and 
protect the rights of the individual worker—whether union or nonunion, the 
public, and management. We, therefore, earnestly urge that in the consideration 
of any labor legislation the following fundamental principles be given your 
earnest consideration : 

1.The right of every individual to engage in work of his own choosing shall 
never be dependent on membership or nonmembership in a labor organization. 
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2. The separate States shall have the right to exercise their inherent regula- 
tory police powers to protect property rights, health, and the general welfare. 
8. Secondary boycotts and jurisdictional disputes causing work stoppages 
should be outlawed. 
4. Unions should be made subject to Federal and State regulatory laws the 
same as other associations, firms, corporations, and individuals. 
Very truly yours, 


INDUSTRIAL RELATIONS COMMITTEE, 
By Frank H. THERRELL, 
Chairman of the Committee. 


The CuHarrMan. We will resume tomorrow morning at 10 o’clock. 
(Thereupon at 12:05 p. m., a recess was taken until Monday, Feb- 
ruary 8, 1954, at 10 a. m.) 
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MONDAY, FEBRUARY 8, 1954 


Unitep States SENATE, 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith, Griswold, Murray, Neely, and Lehman. 

The Cuarrman. The committee will come to order. 

Senator Neety. Mr. Chairman, I suggest the absence of a quorum, 
and ask that the roll be called. 

The Cuarrman. The clerk will call the roll. 

Mr. James. Mr. Ives, Mr. Griswold, Mr. Purtell, Mr. Goldwater, 
Mr. Cooper, Mr. Upton, Mr. Murray, Mr. Hill, Mr. Neely. 

Senator Nregery. Here. 

Mr. James. Mr. Douglas, Mr. Lehman, Mr. Kennedy, Mr. Smith. 

The Cuarrman. Here. 

Senator Murray. Will you count me as present, as I just arrived. 


The Cuatrman. Our first ens this morning is the National 
I 


Association of Attorneys General, represented by Mrs. Beatrice 
Lampert, the assistant attorney nual of the State of Wisconsin. 
Will you come forward and give us your testimony? We will be very 
glad to hear from you. 


STATEMENT OF MRS. BEATRICE LAMPERT, ASSISTANT ATTORNEY 
GENERAL OF THE STATE OF WISCONSIN, REPRESENTING THE 
LABOR RELATIONS COMMITTEE OF THE NATIONAL ASSOCIATION 
OF ATTORNEYS GENERAL 


Mrs. Lampert. Gentlemen of the Senate, the National Association 
of Attorneys General has submitted a written statement. 

The CuHarrman. Will you give us your background, please? 

Mrs. Lampert. I am assistant attorney general of the State of Wis- 
consin, delegated to appear for the national association because the 
members of the committee thought it best to save your time by sub- 
mitting their statement in writing and asking someone like myself, 
who has been active on the firing line, as it were, in the field of labor 
relations, to come before you to give testimony on such concrete matters 
as are everyday problems before us. 

The association has been concerned for many years at its meetings 
with the problems of correlating State and Federal facilities so as 
to avoid the waste of duplication and conflict. For the last two 
sessions, it has given considerable attention to those questions, with 
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particular attention to the field of labor relations where the State 
authority to act has been curtailed beyond that of any other field, 
so far as it relates to intrastate commerce, at least. 

It has appointed a committee for the specific purpose of presenting 
its views to congressional committees. It is that committee which 
has asked me to appear in its behalf. 

The CrarrMan. Does your report have special reference to Presi- 
dent Eisenhower’s recommendation for amendment of the Taft- 
Hartley Act? 

Mrs. Lampert. That is the only portion of the recommendations on 
which we are offering recommendations or testimony. 

The Cuarrman. Thank you very much. 

(The statement referred to and Mrs. Lampert’s prepared statement 


follow :) 


STATEMENT OF THE LABOR RELATIONS COMMITTEE OF ATTORNEYS GENERAL WITH 
REGARD TO THE PRESIDENT’S RECOMMENDATIONS FOR AMENDMENT OF THE LABor- 
MANAGEMENT RELATIONS AcT 


The National Association of Attorneys General is primarily concerned with that 
portion of the President’s recommendations authorizing States to protect the 
health or safety of their inhabitants in emergencies resulting from labor dis- 
putes (sec. (n) of S. 2650). 

The association is heartened and encouraged by an affirmative step to restore 
to States a portion of their traditional power to give aid to their citizens, even 
though this first step covers but a minute area of the field. The trend of decisions 
indicates that any definition by Congress of the area in which States may operate 
will be taken as an implied denial of their authority to deal in any other manner 
with labor relations’ between an employer and employees operating in a single 
community if their business affects commerce. Under the court decisions it is 
almost impossible to visualize any business which might not be found by the 
National Labor Relations Board to affect commerce. 

Limiting States to regulation during emergencies may be very narrowly con- 
strued; and gives them authority akin to locking the barn after the horse is 
stolen. Good regulation looks toward prevention of emergencies. The further 
limitation of authority to protect health and safety also leaves room for inter- 
pretation which might defer State aid until the emergency had taken its toll, by 
requiring proof in each case that health and safety is seriously endangered. The 
traditional powers of States include regulation for the general welfare and con- 
venience. 

We note that the President’s message indicates that further recommendations 
are to be made to meet the need for clarification. We cannot emphasize strongly 
enough the need for immediate action to that end, because of the possibility 
that a limited delineation by Congress would be interpreted as a denial of the 
extremely narrow area left to States under present decisions. 

We take this opportunity to renew our recommendations, made at the last 
session, that section 14 of the act be amended by adding some provision of broader 
import than that proposed in S, 2650. The following would be acceptable, al- 
though the association would support any other wording to accomplish the 
same end: 

“Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
laws and regulations not inconsistent with this law unless jurisdiction of the 
same controversy involving the same parties and issues shall have been under- 
taken by the National Labor Relations Board or other Federal agency designated 
in the act.” 

Unless we are ready to concede the failure of our dual system of regulation 
which has existed since the Constitution was adopted, the purposes recited in 
the Labor Management Relations Act can be more effectively accomplished by 
supplemental regulation of 48 States than by centralizing all regulation in a 
single remote and overworked administrative agency. There are undoubtedly 


1 The latest decision is Garner v. Teamsters, etc., Union, No. 776 (December 14, 19538, 
22 Law Week 4055, 74 S. Ct. 161). 





TAFT-HARTLEY ACT REVISIONS 3421 


those who believe that all governmental authority should be centralized, and 
State autonomy wholly abolished. Even if that view be held, however, it would 
seer more democratic to accomplish it by constitutional amendment than by 
cradual legislative and judicial infringement; because the average citizen still 
believes the Constitution assures a dual system whereby he may look to his 
Ss » for constructive help. 

The great majority of our States have no objection whatever to congressional 
framing of general policies and standards for application throughout the Na- 

The association is not opposing any substantive policy provision before 

e Congress; nor is it presuming to offer advice in those respects. The asso- 

tion is willing that the area for State action be limited to regulation con- 
sistent with congressional standard. The association firmly believes that the 

ngressional purposes cannot be effectively accomplished unless States are 
rmitted to exercise their traditional power to meet each case with the flexi- 
ility local eonditions demand, unless such case is in fact being dealt with 

a Federal agency. To preclude States on the theory their action would 
feat congressional policy (and such preclusion necessarily results in abso- 
ute immunity from regulation in innumerable cases) impugns States as would- 
e law violators and offenders, of greater danger to the Nation than individual 
tizens. 

Che Federal and State Governments can operate far more effectively if they 

plement each other than if they present to those sought to be regulated the 

vidence of lack of mutual respect and confidence that can only engender the 

me attitude on the part of the people. Admittedly there is a field in which 

vy the Federal Government can operate effectively—as where the industries 
cross State lines and are too large to permit of effective State control, or where 
the bargaining is on a national scale. On the other hand, we do not hesitate 

assert with complete confidence that the States are in far better position to 
act effectively than is a Federal agency in many of the cases which have now 
heen placed exclusively in the hands of the National Labor Relations Board. 
This area is not limited to emergencies involving health and safety. It includes 
the protection of the rights of individual employers and employees operating 

single communities against the very infringements the Federal law ostensibly 
seeks to prevent. Those rights are now being violated with complete immunity 

many cases because the States are not permitted to give relief and the Fed- 
eral agency either cannot or will not. 

Among the reasons why regulation by a single Federal agency must be sup- 
plemented in order to secure complete coverage are: 

1. The Federal agency, no matter how expert, is too remote from the average 
community to have knowledge of, or sympathy with, the variables which call 
for some flexibility in administration. 

2. The Federal agency must cover such a vast field that a certain amount 
of regimentation in administration is essential to coordinate fieldworkers. This 
esults in procedural rules which frequently require the retainer of specialists 

awyers and labor representatives) so that the individual employer or employee 
is at a disadvantage in attempting to utilize its service. 

3. The Federal agency, with the necessary correlation between Washington 
and the field, acts far more slowly than local agencies. If an individual em- 
ployer or employee is being subjected to pressure, a remedy 6 months or a year 
hence has no value to him. As a result of the lack of immediate relief, he will 
yield, and the wrong the legislation seeks to prevent becomes an accomplished 
fact. 

t+. No matter how expert the agency, its facilities and resources are not ade- 
quate to take every labor question which might arise. Exercise of its dis- 
cretion as to cases which it will take necessarily fluctuates on the basis of 
caseload, appropriations, and the like. This creates a great area of uncertainty, 
if not an actual no-man’s land. Surely it is better that there be some govern- 
mental authority in a position to deal with all cases. 

The preclusion of State action in the labor field has generally been predicated 
by the Supreme Court upon the desirability of uniform regulation. It is in- 
teresting to note that in few of the cases before the Supreme Court was there 
any asserted actual conflict between the application of State law to the particular 
case and the general objectives of the Federal law. The invalidation of State 
action was based upon possibility or apprehension of conflict. Interestingly 
enough, the labor-relations field is practically the only one in which State law 
has been stricken down because of the mere possibility of conflict in some other 
situation. The court has generally held that it will consider questions of con- 





3422 TAFT-HARTLEY ACT REVISIONS 


stitutionality only on the basis of application of the law in the specific case gy 
as to violate constitutional rights of one of the litigants.’ 

In most of the cases where State action was stricken down, the National Boarg 
appeared to urge that it be done. It urged the invalidation of State action which 
admittedly granted relief entirely consistent with the Federal act, where the ip. 
validation of the State action had the effect of rendering immune an act violating 
the policies laid down by Congress.* This active participation by the Nationg| 
Labor Relations Board was conducted at a period when it was so overburdened 
with work that contested cases before it could sometimes not be concluded for 
periods of years. The resources which Congress presumably intended for pre. 
vention of unfair practices were thus not only diverted from that function, but 
directed toward preventing States from preventing such practices. The fore. 
going is included primarily to indicate that the possibility of State regulation 
defeating congressional policy is more largely a figment of apprehension than 
reality. 

Safeguards to insure consistency can be applied to this subject as well as to 
the hundreds of others which are now dealt with both by the Federal and State 
Governments. 

(1) Every person against whom a State law is sought to be applied could raise 
any question of asserted conflict in the State tribunals, subject to the usual re- 
port to Federal courts for review. 

(2) In many cases, any person against whom a State law was sought to he 
applied could avoid State action by himself resorting to the Federal agency, 
if our proposed amendment were adopted. 

(3) It would be entirely possible to provide for procedure for removal of 
proceedings from a State tribunal to the Federal agency, similar to the removaj 
procedure of Federal courts. 

Conflict does not necessarily arise because of the possibility that there may 
be some variance in the findings or the extent of the remedy as between one 
tribunal and another. If it did, that conflict exists within the Federal system 
itslf. Federal courts and juries may arrive at different results on similar facts. 
One examiner for the National Labor Relations Board may come to a different 
conclusion on a given set of facts than another would do. Certainly the National 
Board itself has changed its policies from time to time. 

The possible differences in application of the same set of principles to a given 
set of facts by different courts, juries, or other tribunals is not only an incident 
to our dual form of Government but to any government. One damaged in an 
automobile accident might obtain greater compensation in a Federal court than 
he would in a State court, or in a State court than in a municipal court. If the 
variance should be arbitrary the question would be reviewed as in any other 
case where there is a deprivation of constitutional rights. At the outset, it is 
not a violation of any principle to our form of government to permit one who has 
been wronged to appeal to the tribunal most convenient to him. 


VERNON W. THomMsSonN, Chairman, 
Attorney General of Wisconsin. 
FRANK G. MILLARD, 
Attorney General of Michigan. 
J. Linpsay ALMOND, Jr., 
Attorney General of Virginia, 


STATEMENT OF BEATRICE LAMPERT, ASSISTANT ATTORNEY GENERAL, AND COUNSEL 
FOR THE WISCONSIN EMPLOYMENT RELATIONS BOarD 


I. THE PROBLEM OF A STATE’S AUTHORITY TO DEAL WITH LABOR DISPUTES ARISING IN A 
BUSINESS OPERATED WHOLLY WITHIN ITS BORDERS 


In 1937, when the Supreme Court’ was first considering the challenges against 
the National Labor Relations Act (Wagner Act), the question was whether Con- 
gress had the right to legislate at all with respect to labor relations of a company 


2See, for ty pica pronouncements of the principle formerly followed: Alabama State 


Federation of Labor v. McAdory ((1945) 325 U. 8. 450, 461-462, 65 S. Ct. 1884, 89 L. ed. 
1725) ; Faitoute Iron & Steel Co. v. Asbury Park ((1942) 816 U. S. 502, 514, 62 S. Ct 
1129, 86 L. ed. 1629). 

® See, for example, Wisconsin FB. R. Board v. Plankington Packing Co. E+ 255 Wis. 
285, 38 N. W. 2d 688, reversed 338 U. 8. 953, 70 S. Ct. 491, 94 L. ed. 588 ve ). 

1 National Labor Relations Board v. Jones 4 Laughlin 8. Corp. ((1987) 301 U. 8S. 1, 
$1 L. ed. 893, 57, S. Ct. 615). 
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operating Wholly in a single State, since such regulation of intrastate business 
was Within the field of the traditional powers reserved to the States. In the 
comparatively short time since that decision, the gamut has been run and the 
yyestion is at the other extreme—that is, whether a State may regulate labor 
relations at all, even with respect to intrastate business. 

The Supreme Court originally sustained the National Labor Relations Act as 
applied to a great steel-manufacturing enterprise, found by the National Labor 
Relations Board to have so many affiliates, subsidiaries, and operating connec- 
tions throughout the country that it was like “the heart of a self-contained, 
highly integrated body.” ‘The act was sustained on the narrow grounds that 
+ could be applied only to disputes affecting commerce in a “close and intimate 
fashion” and that: 

«* * * Whether or not particular action does affect commerce in such a close 
nd intimate fashion as to be subject to Federal control, and hence to lie within 
the authority conferred upon the Board, is left by the statute to be determined 
as individual cases arise. We are thus to inquire whether in the instant case 
the constitutional boundary has been passed” (P. 32). 

As time went on the sphere of application of the Federal act expanded to in- 
clude practically every variety of intrastate business, because it covers all dis- 
putes that “affect” commerce. Since it is discretionary with the National Board 
whether to take jurisdiction, the coverage of the act has naturally fluctuated 
with the changing composition and policies of that board. The “effect” of an 
intrastate business on interstate commerce is found in part from such circum- 
stances as that it handles goods which originally had their source in other 
States or that it serves customers who do interstate business. On the basis 
of such tests, it is difficult to conceive of any business that is not potentially 
within the coverage of the Federal legislation. 

Application of Federal legislation to intrastate business is, of itself, no ground 
for objection ; because it may be regarded as advantageous to the States to have 
available a complete system of regulation without use of State facilities. The 
corollary to the expansion of Federal regulation of intrastate business, however, 
has been to preclude States from regulating disputes arising in companies oper- 
ating wholly within their boundaries, and giving a strictly local service which is 
of far greater importance to the community than to instrumentalities of interstate 
commerce, 

The earlier decisions under the Wagner Act ruled out State regulation only 
to the extent that it conflicted with terms of the Federal law, as by denying 
rights guaranteed under the latter ;? or with policies laid down by the National 
Board as applied to a particular industry, with respect to which the National 
Board had taken jurisdiction.’ The early decisions apparently recognized that 
States and the National Board might have concurrent jurisdiction with respect 
to such intrastate enterprises as local public utilities, so that the mere authority 
of the National Board to act would not of itself preclude consistent regulation 
by a State, at least where the National Board had not first acted with respect 
to a particular case. The Supreme Court said :* 

“* * * And whether or not particular action in the conduct of intrastate 
enterprises does affect that commerce in such a close and intimate fashion as to 
be subject to Federal control, is left to be determined as individual cases arise. 
Id., see also Santa Cruz Fruit Packing Co. v. National Labor Relations Board 
(303 U. S. 453, 466, 467): * * * 

“*e & * 

“* * * But it is also true that where the employers are not themselves engaged 
in interstate or foreign commerce, and the authority of the National Labor 
Relations Board is invoked to protect that commerce from interference or injury 
arising from the employers’ intrastate activities, the question whether the 
alleged unfair labor practices do actually threaten interstate or foreign com- 
merce in a substantial manner is necessarily presented. And in determining 
that factual question regard should be had to all the existing circumstances, 
including the bearing and effect of any protective action to the same end already 
taken under State authority. * * *” [Italics supplied. ] 

After the subject matter of Federal regulation was extended by the Taft- 


Hartley Act, the trend of decisions was to preclude States altogether from regu- 


2 Hill v. State of Florida ((1945) 825 U. S. 588, 65 S. Ct. 1878, 89 L. ed. 1782). 

_® Bethlehem Steel Co, v. New York State Labor Relations Board ((1947) 330 U. 8. 767, 
67 S. Ct. 1026, 1030. 91 L. ed. 1234). 

* Consolidated Edison Co. v. National Labor Relations Board ((1938) 805 U. 8S. 107, 
222, 228, 59'S. Ct. 206, 83 L. ed. 126). 
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lating labor disputes in industries operating wholly within their boundaries anq 
giving primarily local service.” This was on the theory that Congress intendeg 
by its regulation to preempt the entire field, so as to preclude States from sup. 
plementary regulation, even though entirely consistent with the Federal lay, 
Although the Federal law did not give the National Board jurisdiction oyer 
industries as such, but only over unfair practices or representation questions 
affecting commerce, the principle that Congress had precluded States from act- 
ing was extended to cases in which the National Board had never acted with 
respect to the company, and where there was no conflict between the policies of 
Federal and State law as applied in the particular case. This was on the ground 
that the industry was of a kind “over which the National Board has consistently 
exercised jurisdiction,” and that there may be potentials of conflict which lead 
to allowing supremacy to the Federal scheme even though it has not yet been 
applied in any formal way “to this particular employer.” ° 

The suggestion made in an earlier case that both the State and Federal Goy- 
ernment might regulate an intrastate business was apparently abandoned or 
superseded by the more extensive Federal legislation adopted in 1947—the Taft- 
Hartley Act. Under the latter act the Supreme Court held that States have no 
power to deal with strikes in such local utilities as an electric railway and bus 
service, operated solely in intrastate commerce and in the confines of a single 
urban area.” 

The court commented that courts of appeal have “uniformly held enterprises 
similar to and no more important to interstate commerce than the Milwaukee 
Gas and Transit Co. before us in these cases subject to the provisions of the 
Federal law.” 

The court in that case was of the opinion that there was some conflict between 
the State and Federal policy ; but the same rule of State preclusion applies where 
there is coincidence instead of conflict. 

The rule has been applied to invalidate a remedy given by a State board toa 
wrongfully discharged employee; which was admittedly consistent with the 
Federal law. The result left the employee, admittedly wronged under both 
Federal and State laws, without any remedy, because the time within which te 
apply for a remedy under Federal law expires 6 months after the wrongful act. 
The question which the court decided was defined by counsel arguing amicus 
curiae for the National Labor Relations Board in answers to questions by 
Justice Frankfurter as follows: 

“Mr. Justice Frank¥rurter. Before you deal with that, would you tell me 
whether, on the facts, the Wisconsin State Court compelled the doing of that 
which the National Labor Relations Board will permit, or, whether the Wisconsin 
State Court could give an order contradictory to what the National Labor 
Relations Board could? 

“Mr. Ratner. Let me see if I understand you, your Honor. 

“Mr. Justice FRANKFuRTER. This is not a legal question I am propounding. I 
am trying to find out what it is that you are addressing yourself to. 

“Mr. Ratner. This is a case which comes to this Court for the very reason 
that the employee, instead of seeking to vindicate the right which Congress gave, 
and by which it authorized the National Board to protect, went to the Wisconsin 
board, which, applying the identical rule of law, makes findings of fact which, 
if the National Board had made, it would have held violated the national act and 
ordered a remedy which, if the National Board had found there was a violation 
of the national act, was the very remedy the National Board would have ordered. 
This is a case of complete coincidence, not of opposition, in any other sense. 

“Mr. Justice FRANKFURTER. Or impairment, or differentiation. 

“Mr. RATNER. That is right. 

“Mr. Justice FRANKFURTER. It is merely a question of whether identical or 
alternative remedies could be sought in the State, as against the Federal agency? 


5 La Crosse Telephone Corp. v. Wisconsin Employ. Rel. Bd. ((1949) 836 U. 8. 18, 69 S. 
Ct. 379. 93 L. ed. 463).: Plankington Packing Company v. Wis. EB. R. Board ((1950) 
338 U. 8. 958, 70 S. Ct. 491, 94 L. ed. 588) ; International Union, etc., v. O’Brien ( (1950) 
229 U. S. 454, 70 S. Ct. 781, 94 L. ed. 978) : Amalgamated Ass’n, etc., v. Wisconsin Employ. 
Rel. Bd. ((1950) 340 UT. S. 416, 71 S. Ct. 273, 95 L. ed. 389): Amalgamated Ass'n, etc., 
v. Wisconsin Employ. Rel. Bd. ((1951) 340 U. S. 3838, 71 8. Ct. 3859, 95 L. ed, 364). 

® La Crosse Telephone Corp. v. Wisconsin Employ. Rel. Bd. ((1949), 336 U. S. 18, 69 S. 
Ct. 379, 93 L. ed. 463). 

7 Amalgamated Ass’n, etc., v. Wisconsin Employ, Rel. Bd. ((1950) 340 U. 8. 416, 71 S. 
Ct. 873, 95 L. ed, 389). 

® Plankinton Packing Company v. Wis. BE. R. Board ((1950) 338 U. S. 958, 70 S. Ct. 
491, 94 L. ed. 588). 
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Mr. Rarner. As I put the question, it is whether the Wisconsin board can 
duplicate what the National Board was set up to do. I think that is a fair 
statement of it. 

Mr. Justice FRANKFurRTER. There is no possibility, or no suggestion that Wis- 
econsin could exact more or different requirements from wliat the national act 
would exact? 

Mr. Ratner. There is no such question. 

“Mr. Justice FRANKFURTER, In other words, it is merely a question of whether 
Wisconsin is shut out because you can get this very remedy in Washington? 

Mr. Ratner. That is right.” 

The rule excluding States from the right to deal with labor disputes in intra- 
state business is predicated on the fact that Congress intended it to be so. If 
there is to be any change, it must be by act of Congress. 


Il, THERE IS A NEED FOR STATE REGULATION IN LOCAL INDUSTRIES 


There is coneededly an area in the labor relations field with which State gov- 
ernments cannot deal effectively, as where bargaining is done on an industry- 
wide basis. 

The majority of labor disputes, in number, if not in extent of impact, are on a 
local scale. They often involve unanticipated flareups where the damage is done 
if the relief is not immediate. They frequently involve matters of great incon- 
venience, or even hazard, to a community, which are of such slight concern to the 
nation at large that it is difficult for a single, overburdened national agency even 
to comprehend their peculiar local impact, much less to deal with them expedi- 
tiously enough to give complete relief. States have been precluded from protec- 
tive action for their citizens, to a substantial extent, even in this field. 

Between the two is an area where either State or Federal agencies could give 
effective relief. There are a number of reasons why the supplementation of Fed- 
eral legislation by consistent State regulation would serve the needs and func- 
tions of our dual form of government. 


A. There can be a more complete and effective enforcement if the facilities of all 
,8 States are directed toward enforcement than if only a single agency is 
regulating 


It should be as true of labor relations as of the truck regulation under dis- 
cussion by the Supreme Court in People of the State of California v. Zook® that 
Federal agencies would not wish to deprive themselves “of effective aid from local 
officers experienced in the kind of enforcement necessary to combat” the evils 
aimed at. 

If the right of states to regulate were established, fhe full resources of State 
agencies could be directed toward the substance of enforcement instead of com- 
bating the challenges to jurisdiction, which are most frequently invoked by 
wrongdoers to enable them to escape the consequences of their acts, often 
successfully, under both systems of regulations. 

It isa rare situation when the conflict as to jurisdiction arises directly between 
Government agencies. Of the court cases in which the jurisdiction of the Wis- 
consin Employment Relations Board to enforce State law has been challenged, 
it has most.often been by persons who base their argument that they are immune 
from State law on the assertion that their acts are also contrary to Federal 
law. It has been argued, for example, that a State has no right to restrain 
violence on a picket line because that may be found to be an unfair practice 
under Federal law. 

More often than not the arguments are rejected by the courts; but relief is 
delayed nonetheless and the resources of enforcement agencies are distracted 
from attention to the substance of the laws. 

So long as State jurisdiction depends upon policies of a Federal administrative 
agency, which are necessarily subject to fluctuation, it cannot be known with 
certainty in every case whether a State is or is not precluded from action. The 
waste of resources on jurisdictional argument could be avoided by amendment 
to the Federal law which would enable a State agency to proceed with a case 
brought before it, with which it is equipped to cope, at least unless its right to 
so is directly challenged by a Federal agency. 


* (1949) 336 U. S. 725, 69.8. Ct. 841, 847, 93 L. ed. 1005. 
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B. State regulation furnishes factual experience upon which the Federal Govern. 
ment can formulate policies without experimentation on a national scale 

It has been said that one of the benefits of our dual form of Government is that 
State regulation furnishes a sort of laboratory test by which the desirability 
or undesirability of adoption on a national scale can be evaluated without the 
risk attendant upon a widespread experimentation. Many Federal laws, now 
firmly fixed, had their trial flights in States. Many examples could be cited, put 
a few measures from Wisconsin in the labor field, which have served as fore- 
runners of more extensive legislation, will serve by way of illustration. 

Wisconsin’s Industrial Commission Act of 1911” was the first law in the 
United States to centralize administration of labor laws in a single department. 

In 1931 Wisconsin was the first State to pass “the three-based statute known 
as, though not officially styled as, the Labor Code,” ™ the substantive provisions 
of which were later enacted by Congress as the Norris-La Guardia Act. In 1932 
the Wisconsin Legislature passed the first American law on unemployment com- 
pensation.“ Wisconsin followed Federal legislation by adopting a “Little Wag- 
ner Act” in 1937; but in 1939 went beyond the Federal pattern by adopting the 
Wisconsin Employment Peace Act “ which undertook the type of regulation later 
embodied in the Taft-Hartley Act. 

State legislation need not be identical with Federal legislation to be consistent, 
It may supplement by providing additional regulation directed toward the same 
end.” 


C. State legislation may provide adaptability to meet variances in local conditions 

It needs no exposition to establish that not all States have identical industrial 
problems. There are varying kinds and degrees of industrialization, and various 
stages of organizational development which may require different legislative 
treatment. After a specific evil has been cured a ramification or overcompensa- 
tion may appear which likewise needs curing. A State in which labor organiza- 
tion is beind normal development may require greater legislative encouragement 
than one in which previous legislative encouragement has brought about a degree 
of development which raises new problems. 

As shown in one of the earliest cases in which the Supreme Court recognized 
the right of a State to extend immunity for damage inflicted by picketing in 
support of an organizational campaign,” Wisconsin commenced its policy of en- 
couraging and protecting labor activity even before the Federal Government did 
so. There should be leeway for one State to adopt local measures consistent 
with the present problems following upon these previously met, while at the same 
time permitting another State to stress the needs no longer so pressing in the 
first. ’ 

Strikes in processing plants, which may result in spoilage of agricultural 
products, is a local problem in some States, which has led to a requirement of 
advance notice to make possible steps to preserve food supplies. Such a prob- 
lem is probably not one on which there is a need for general Federal legislation ; 
but it means food and livelihood to some communities. As it stands now, there is 
a serious question whether, or how long, States may act if a substantial por- 
tion of the processed goods are intended for shipment to other States. 


D. State agencies can meet local emergencies with greater explaining. 

A single Federal agency with a large program cannot step into a labor dispute 
which is of primary interest to a few hundred people and unsnarl the local 
troubles within a period of days. Contested cases before the national board can. 
rarely be concluded within a period of months, sometimes even years. 

Many labor disputes involve safety hazards * or damage to persons and prop- 
erty ” or concerted economic pressure to induce an unlawful act,” in which the 
relief must be immediate if the damage is to be averted. 


270 Wisconsin Laws, 1911, ch. 485. 

11 Rice, The Wisconsin Labor Relations Act in 19837, Wisconsin Laws, Rev. 236 (1938). 

“@ Wisconsin Laws 1931-32, ch. 20. 

38 Wisconsin Laws 1939, ch. 57. 

™% Algoma Plywood and Veneer Co. v. Wisconsin Employ. R. Bd. ( (1949). 336 U. S. 301, 69 
S. C.t. 584, 93 L. ed. Cet) 
0s ta lise) Layers Protective Union, Local No. & ((1987) 301 U. 8. 468, 57 S. Ct. 857, 

3% As the danger of fire and explosion incident [pp stoppage of a flow of manufactured 
gas into a local utility's pipes. ee Wisconsin BE. R. Board v. Milwaukee G. L. Co. ( (1950) 
528 Wis. 1, 44 N. W. 2d 547). 
a. 4 Hen-Bradley Local 1111 y. Wisconsin HE. R. Board ((1942) 315 U. S. 740, 62 8. Ct. 

. . ed. . 
18 Retail Clerks’ tinion v. Wisconsin B. R. Board ((1942) 242 Wis. 21, 6 N. W. 2d 698). 
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I. THE ARGUMENTS AGAINST STATE JURISDICTION WOULD LEAD TO ABANDONMENT 
OF THE STATE-FEDERAL SYSTEM 


Proponents of the principle that States should be forbidden to regulate labor 
relations of intrastate enterprises ground their arguments on the need for uni- 
formity. They contend that 48 sets of regulations would result in confusion and 
chaos. 

There are matters, such as national defense, on which there can be no division 
of authority. Regulation of the direct instrumentalities of interstate commerce 
may require uniformity. As to labor relations, that type of regulation is exempli- 
fied by the Railway Labor Act. 

Where there is such a need for uniformity, it has been recognized in the 
Constitution by giving Congress exclusive power to deal with the subject. 

At to other matters, the theory of our dual form of government is that there 
should be local autonomy in the 48 States to meet local needs. To argue that 
there should be only one set of regulations to apply to labor disputes in intrastate 
enterprises in all 48 States may accord with the preferences of those who believe 
in a single centralized system of government; but it can prevail only if we are 
ready to abandon the State-Federal system under which we have been operating. 
There is no more traditional field for exercise of State police power than the 
emloyer-employee relationship, as dealt with in workmen’s compensation acts, 
factory inspection acts, acts regulating hours of labor, child labor ad infinitum. 

Exercise of State authority does not prevent the existence of basic minimum 
standards which must be universally observed. That can be accomplished by 
the requirement of “consistency” of State regulation. That is a far cry from 
withdrawing all State authority to deal with the subject. 

The citizens of this country have been used, from its beginning, to a recognition 
that they must not only comply with the Federal law, but with additional regula- 
tions of each State in which they seek to do business. An employer may be able 
to hire women in one State for night work, but he is not in “chaos and confusion” 
because another State does not permit him to do so. 

It has been suggested by opponents of State regulation that there may be a 
“shopping around” for a favorable forum. While the argument loses force by 
reason of the fact that is almost invariably advanced by a party who is en- 
deavoring to uSe jurisdictional arguments to prevent regulation which he deems 
adverse to his own interests, it should nonetheless be dealt with objectively. 

It is not a new development, nor has it previously been considered inherently 
bad, for one who has been wronged, to seek and elect the remedy and the forum 
he deems will give him the most beneficial relief. 

Let us take, for example, the case of one who has entered into a contract with 
a partnership or association, which the latter refuses to perform. The example 
is appropriate to the field of labor relations, because a substantial portion of 
disputes involve alleged violation of collective bargaining agreements. 

One whose contract has been violated has the choice of any one of a number 
of remedies and forums. He may go to equity for specific performance, to any 
one of a number of State courts or to a Federal court for damages, or he may 
elect to cancel the contract and seek restitution. He may file his claim in a 
bankruptey proceeding against one partner, or against the estate of another who 
is deceased. He may garnishee the bank account of one partner or the salary 
of another. He may attach the property of one who is a nonresident. He may 
seek reformation of the contract or sue for an injunction to prevent a violation 
if it threatens irreparable injury. He may seek arbitration or a declaratory 
judgment to define the obligations. He may seek a receivership to preserve 
assets. He may waive the breach and forego a remedy. 

The fact that one jury, or one judge, or one arbitrator, or one examiner of an 
ageney such as the National Labor Relations Board, may give a different degree 
of relief, than another is not a situation peculiar to dual systems of regulation. 
It is inherent in any single system that involves more than one functionary. The 
possibility of variance in results of a suit has not brought about chaos or con- 
fusion. There is no more reason why some variance between localities should 
prove fatal in regulation of labor disputes than in any other field within the 
traditional police power of States. 


IV. KIND OF AMENDMENT NEEDED TO PERMIT STATES TO DEAL EFFECTIVELY 
WITH LOCAL PROBLEMS 


This memorandum is written from the point of view of a single State; and the 
amendment to be suggested sets out a rule which experience has proven adequate 
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in that State. It is recognized, however, that the rule to be adopted must cover 
the varying situations of all 48 States. 

Only a few of the States enforce their labor laws through unfair practice 
regulations administered by labor boards as does Wisconsin. Some States rely 
on criminal laws and procedure, some on civil court procedure, some on industrial 
courts, some on policing, others on various forms of administrative organization 
such as industrial commissions. There are unlimited methods by which author- 
ity may be exerted. If State control is precluded, the preclusion would seem to 
extend to all agencies and methods, not merely to regulation through agencies 
designated as labor boards. 

An amendment designed to restore a measure of authority to States would 
need to be couched in sufficiently general terms to cover whatever methods or 
measures may be selected by the various States. Since the subject of State 
jurisdiction is dealt with expressly in the Federal law, the courts will probably 
rule that Congress intended to prohibit State action in all matters not within the 
scope of the language used. 


A. Suggested amendment 


The addition of the following proviso would incorporate the rule sometimes 
referred to as the case-by-case test,” which was followed in Wisconsin prior to 
the time the Supreme Court held the labor field to be preempted by Federal law: 


“Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
laws and regulations not inconsistent with this law unless jurisdiction of the 
same controversy involving the same parties and issues shall have been under- 
taken by the National Labor Relations Board or other Federal agency designated 
in this Act.” 


The Wisconsin board has endeavored to follow the rule as pronounced in one 
of its decisions that “all concede that once the National Board assumes jurisdic- 
tion in a particular matter and enters any order contrary to one that might be 
made by the State board, the State must yield.” In carrying out the rule it 
announced that it would “refuse to direct elections where the National Labor 
Relations Board has some time prior assumed jurisdiction * * * and certified 
a bargaining representative.” *” The State board also follows the policy of 
dismissing any proceedings before it when a petition or complaint on the same 
subject is pending before the National Board.” 

It is not the desire of present State officials to enter into any case which the 
national agencies can and will handle nor to exclude them from regulating any 
branch of industry within the State; but only to be in a position to give relief 
upon application of State residents when relief is not otherwise available. 

Neither do present Wisconsin officials desire authority to apply State law in 
a manner contrary to the substantive provisions of Federal law.” The many 
changes in administration within the framework of the Federal law resulting 
either from judicial interpretation or administrative policy establish that even 
those charged with enforcement do not always know exactly what the sub- 
stantive requirements are at a giventime. If it is desired to guard against State 
handling of a case in which there is ground for doubt, the foregoing proposed 
amendment might be supplemented by a provision for removal of the proceedings 
from the State to the Federal agency in a manner similar to the procedure for 
removal of causes to Federal courts. 


1% See Wisconsin Labor Board v. Fred Ruening L. Co. ((1938) 228 Wis. 473, 491, 492): 

“* * * The fact that under the National Labor Relations Act the board initiates all 
proceedings to administer or to enforce the act should also be considered in this connection. 
It cannot have been supposed that the cases deemed by the board so importantly to affect 
interstate commerce as to warrant intervention or with which the board had time to deal 
would inelude all of the cases which the States might need to deal with in the interests 
of local peace and good order. It cannot have been intended to ‘paralyze the efforts of a 
State to protect her people against impending calamity’ and commit the matter to the 
exclusive discretion of a distant and overworked Federal agency. * * * 

“With the possibility of conflict in the administration of the State and national labor 
relations acts, we find no occasion to deal further than to state what is obvious: That in 
ease thews is conflict in a matter properly within the scope of the national act, the State 
must yield.” 

See, also, Wisconsin FE. R. Board vy. International Asso., etc. ((1942). 241 Wis. 286, 6 N. 
W. 2d 339). 

2 Kearney & Trecker Corporation, decision 1636, 1948. 

“Eau Claire Press Co., decision 1456, 1947; Northern States Power Co., decision 365, 
1942 

22 Except for the legislature’s attempt to restrict strikes in local public utilities Wiscon- 
sin’s regulation has been either upheld by the Supreme Court or invalidated solely on the 
ground of “potential” conflict and Federal preemption. 
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B. Other proposed amendments 


Wisconsin would join in support of any other proposed amendment which would 
insure to all States the authority to deal adequately with their internal disputes. 
The only danger to be guarded against is that the amendment be not drawn nar- 
rowly to fit the procedures of one State without regard for the needs of others; 
because a grant of authority under specified circumstances would impliedly 
deny the existence of authority under others. 

Bill 8. 1264 which would authorize States to assert jurisdiction where the 
National Board declines to act and would authorize the National Board to “cede” 
jurisdiction to States. The bill might meet the need of certain States, but it is 
doubtful whether it would meet the need of the majority. A number of doubts 
arise: 

1. Would authority to deal with a dispute after the National Board has de- 
clined to take jurisdiction enable States to deal with the type of situation in 
which there is the greatest need for local relief, i. e., where action must be 
prompt to be effective. A certain amount of time would have to elapse before 
it could be dtermined whether the National Board would decline jurisdiction. 

2. If there is to be a division of jurisdiction, it is questionable whether it can 
be accomplished by mere authorization to an administrative agency to “cede” 
jurisdiction without provision of fixed standards and directions by Congress. 

(a) In most States the administration of labor laws is not sufficiently central- 
ized so that there is a single “agency” to which authority could be effectively 
ceded. Are the diverse agencies now dealing with the subject in such States 
to be excluded? 

(b) If the existence of State authority is to be dependent on fluctuating ad- 
ministrative policy, it is doubtful that there would be the stability and certainty 
needed to enable States to plan their facilities and their budgets effectively. 

(c) It would leave in doubt the right of States to supplement Federal regula- 
tion on matters not covered by Federal law, if not specifically authorized. 

(ad) If jurisdiction can be “ceded” to sovereign States, it is doubtful under 
our constitutional division of functions whether that could be done by a sub- 
ordinate administrative agency, at least without some governing direction from 
Congress. 

CONCLUSION 


That there is a demand and need for State assistance is demonstrated in Wis- 
consin by the recourse citizens have had to the relief offered by State law. There 
is appended a table showing the cases brought before the Wisconsin courts over 
a ten-year period in which the services of the Wisconsin Employment Relations 
Board were sought. A list of all the cases in which the board’s services have been 
invoked would be too voluminous to analyze; but it is believed that those orders 
which resulted in litigation furnish a representative cross section. The table 
shows the kind of practices against which relief was sought, and the kind of 
business involved. 

It is respectfully urged that Congress provide the legislation which will enable 
Wisconsin and her sister States to meet the kind of demand for relief from 
their citizens which is shown in the attached table. 


I. Employer unfair practices: 

Violation of collective bargaining contract by employer : 
DER RUS RCI OE ico see scien + ch ert iin lama 
Breweries 
Restaurant__-__-- 

Fuel dealers 

Wholesale auto parts dealer 
Dairy 

Dry cleaner 

Retail store 

Paint shop 

Interior decorator 


Kind of business 


nore 


ah et et et et 


Total 
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Kind of 
business 
Violation of collective bargaining contract by employer by refusal to 
arbitrate as provided: 

Manufacturer____ 

Wholesale auto parts dealer 

at Si See ee 

Bir GO es te ee 

Urban bus company 


Total 


Failure of employer to comply with arbitration award: 
Manufacturers__-_- 
Foundries___-_- 


Refusal of employer to abide by War Labor Board directives : 
Manufacturer 
Retail store_- 


TOL 2 


Refusal of employer to bargain: 
Butcher shops 
Manufacturer hizul Dileues odd bil) Se tals 
Ice-cream manufacturer____..______- 
Bakery._-..-.-~- 
Office building 
Hospital 


Interference by employer with right to engage in or refrain from union 
membership or other concerted activities : 

DOOR RONWE. ot ic beth ee Gi ls caleba: 
Comatrettion pamttn cee. su i es Rin cei et eth. matt 
Chomemmereial Gate ii titi oes es eda we inc aligeee 
CPOmpOmROIGe ERIINOB Soin i en a a id ceo 
Cheese warehouse 
es UTI shia sch ithe witch tintin tiie ttn dabtghpie aii 
Butcher shops 
OT cl case i ches bch cabin blaine bile plaice lars tpitelbindaa 
Dry cleaner 
Foundry 
Wholesale hardware dealer 
Fuel dealer 
Retail store 
Hospital 
Meat packing company 


De we Pal 


to 


~~] 


Lee eee pop 


Employer discrimination by discharge under all-union agreements not 
validated by referendum under State law: 

Manufacturers____-_ Ce a len BPI SRE ale Sg Cai re | pe ie le eles 

Electric utility.___._._.._~- sesinahsaiaaiasinas aiatiestriiasee aeepscctivsien aia iin pea eaaldls 


II. Union or employee practices: 
Violation of collective-bargaining agreement: 
Foundries____ 
Gas utility 
Manufacturer 
Book bindery 





Meee RODD Gem a 


—_ | 


I 


Hh ma | ee 
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Kind of 
business 
Picketing or other concerted activities involving violence, obstruction 
of ingress to place of work, streets, ete. : 
REO RGR COINE Gi cktieniengncti 4 sinctha- a ntiniderinnpidiiunkantiintelventieie 
Painting contractor 
Apartment building_--- 


Total 


Picketing or other concerted activities to induce violation of law: 
Public warehouses______ ~~~ 
Construction contractors__ 
Retail stores__ 
Barber shops__-...--..--~. 
Wholesale liquor dealers__- 
sutcher shop__--_--- ienniinindnbee Saal 


Total 


Union interference with production other than by strike, as by 
down, etc. : 
Manvudractarer. onc iL eke 


Interference with utility service: 
Telegraph companies_-__ 
Gas companies 
Urban bus companies 
Coke company_-__-~_-- 
Telephone companies 


Total 


III. Representation elections : 
REA ERIE cca incinerate cota ciamenetia 


0 
0 
4 


Retail stores 
Breweries__ 
Lumber dealer 
Office builidng 
Garage 
Electric utility 


~ 


Lt te 


~ 
= 
— 


Total 


IV. Utility conciliation and arbitration proceedings: 
Telephone companies—-_.-._-..--_.-._~—- a dlhpicailinad agile cisinandyihipieitiitetioanleiiy 
UrOnia Wen Comneeee he et ea a Lscahiekialbatianll 


Total 

Mrs. Lampert. We are not concerned with the substantive pro- 
visions that regulate labor relations themselves from the point of the 
Federal Government. 

Senator Neety. Before Mrs. Lampert begins her testimony, may I 
inquire whether the attorneys general are unanimous in the recom- 
mendations that you are about to present. 

Mrs. Lamrrrt. They are unanimous. We have sent copies of the 
recommendations to each one for approval and have had no negative 
votes. We have not had affirmative replies from all of them, but we 
have from a substantial number. 

Senator Neety. Do you remember whether you have a reply from 
General Fox, the attorney general of West Virginia? 

Mrs. Lampert. I am sorry to say I do not recall whether we did 
have a reply from him. I will tell you a bit of the precedure by 
which this report has come about. 


31346—54—pt. 6——-31 
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The original report of the Attorneys General Association presented 
last year at the hearings contained a copy of the resolution which was 
enacted, which was unanimously adopted at the meeting of the At- 
torneys General Association. Then, the report which followed went 
into detail by the committee pursuant to that resolution, simply to im- 
plement it. Now, the report itself, of course, carried more detail, 
but copies have been sent to all of the attorneys general. 

Now, it is true that in many cases they probably do not pay a great 
deal of attention to them, but the implementing resolution itself was 
unanimously passed at a regular meeting. 

We are particularly concerned, of course, for the recommendation 
and the provision of the bill which has been proposed to implement 

it, that States have jurisdiction to take care of the health and safety 
of their citizens in emergencies arising from labor disputes. We do 
indeed believe, and I think unanimously, that States should have 
jurisdiction to take care of the health and safety of their citizens in 
emergencies. 

However, we feel that it is necessary to remember that any imple- 
menting provision of a specific nature which is passed by the Congress 
will probably be construed by the courts to have negative implica- 
tions, also, and to express a congressional intent that stays only 
within the very confines of the wording of the provisions adopted. 

We feel if it is so construed that it may very well possibly result 
in taking away some of the very little authority which the court de- 
cisions have left to States. The field of taking care of health and 
safety of citizens in emergencies can be construed to be an extremely 
minute one. 

The traditional police powers of States has extended considerably 
beyond that, and it has included matters of convenience and general 
welfare. Similarly, it has extended to the right to regulate all of 
the time and not merely in an occasional emergency. 

Now, the reason that we are apprehensive about interpretation is 
that at the time when the constitutionality of the first Federal Labor 
Relations Act was before the court in the great Jones-Laughlin de- 
cision, the question was whether Congress had the right to pass any 
such law because it did actually directly regulate intrastate commerce 
and the law was upheld by the courts on the specific condition that it 
could never be applied to intrastate commerce excepting upon a find- 
ing that the case, the specific case, immediately concerned interstate 
commerce so closely and intimately that regulation was necessary. 

I do not believe that anyone imagined the extent to which the trend 
would go from that case. 

One of the reasons I am here is to give you a few specific cases. 
When we tell our people who come to us in the States and ask for us 
to do something to enforce the State law in some little local dispute 
which concerns them all tremendously, that we have no right to do it, 
although the legislature has passed a law on the subject, they simply 
think we are trying to “pass the buck.” If you people do not get let- 
ters here in Washington protesting that the States are not acting, it is 
probably because they simply do not believe us when we say we cannot. 
do something. We get lots and lots of criticism, 

Now, let us just take a few specific cases. A man comes to our office 
who has been working at a little factory, say, in West Bend, Wis. He 
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has been discharged by his employer because he was trying to start 
a labor union. The employer frankly tells him so. He comes to us 
and says “Can my employer do that?” We say, “No, that is against 
both State and Federal law,” and he will say, “Well, do something 
about it, will you?” We say that we cannot do anything about it 
because that company is engaged in manufacture and it is sufficiently 
large, although comparatively a very small company with less than 
100 employees, but still it is sufficiently large so that there is no 
question but what the National Labor Relations Board has been taking 
jurisdiction over similar companies in the past. So we say, “You take 
your complaint to the National Labor Relations Board,” and we give 
him the name and address of the nearest representative, which, at the 
present time, 1 believe, is in Chicago. 

He says, “Well, how long will it take me to get action there?” We 
must be honest with him and tell him that at the very least 6 months, 
possibly much longer and he says, “What am I going to do for salary 
in the meantime?’’ Well, of course, we cannot pay it. 

So he says, “Well, I guess I will go work for some other company, or 
ve up the union idea.” 

The result in that case is that both the Federal and the State law 
have been violated successfully. 

Now, if that seems far-reaching to you, let me read you a statement 
by the counsel for the National Labor Relations Board who has ap- 
peared as a friend of the supreme court in the Plankington Packing 
Case, in which the United States Supreme Court reversed without 
opinion a judgment of the State court which enforced a provision of 
the State law duplicating one in the Federal law, prohibiting em- 
ployers from discriminating against employees on account of union 
membership. 

Now, the counsel for the National Labor Relations Board who ap- 
peared before the Supreme Court in that case said in his oral 
argument: 


gl 


This is a case which comes to this Court for the very reason that the employee 
instead of seeking to vindicate the right which Congress gave and by which it 
authorized the National Board to protect, went to the Wisconsin board, which 
applving the identical rule of law makes findings of fact which if the National 
Board had made, it would have held it violated the national act and order, a 
remedy which if the national Board had found there was a violation of the na- 
tional act, was the very remedy the national Board would have ordered. This is 
a case of complete coincidence, not of opposition in any other sense. 


In response to this question by Mr. Justice Frankfurter : 


There is no possibility or no suggestion that Wisconsin could exact more or 
different requirements from what the National Act would exact? 

RATTNER. There is no such question. 

Justice. In other words, it is merely a question of whether Wisconsin is shut 
out because you can get this very remedy in Washington? 

RATTNER. That is right. 

There were reasons in that case why it was more convenient for the 
employee to use the State forum. By the time the case was decided in 
the Supreme Court, of course, it was impossible for the employee to 
get a remedy anywhere because the statute of limitations under the 
Federal act had expired. 

Now, let us take another case, 

We have a small construction company in Green Bay, Wis., which 
engages in marine construction work. To a certain extent, the marine 
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construction work involves navigable streams and lakes which are used 
for commerce. For that reason, its activities do, to a certain extent, 
affect commerce so there can be little question that it will be subject to 
the National Labor Relations Board jurisdiction if a complaint were 
filed. 

Now, this company has happened to be a nonunion company because 
it has only 14 to 20 employees, whom it keeps on a year-round payroll 
basis. In order to keep them on such a basis it gives them work in 
varying crafts. They may be engaged one day as carpenters and the 
next day as painters and the next day as hod carriers, in order that 
they may be kept on the company payroll on an annual basis. 

As you gentlemen know, in the construction trades, the usual method 
of hiring is through the union halls where the employer calls and says 
he needs so many people of a particular trade, and these craftsmen 
will not work at any of the other crafts. A carpenter will not do 
hod carrying, for instance. 

Now, several people of the local construction trades came to the 
employer and said, “We would like to organize your company,” and 
the employer said, “That is fine; go ahead.” He even called a meeting 
of the employees and let the construction trades representatives ex- 
plain the situation. Well, the employees decided they did not want to 
join because they were apprehensive of the jurisdictional restrictions 
that might be imposed upon their doing several different kinds of 
work, and they wanted to remain on the annual payroll. 

There was no suggestion that the employer had exerted any pressure 
to keep them from joining because there was never any complaint filed 
with the National Board by anybody, nor with the State board, in 
order to prevent the employer from interfering. Instead, a picket 
line was thrown out before all of the construction projects in which 
this employer engaged. When I say picket line, I mean only 1 picket 
with 1 sign, who was completely peaceful and did nothing objection- 
able so far as his personal conduct was concerned. 

The result was, however, as anticipated, that no deliveries could be 
made to those sites because the truck drivers were pretty well organized 
and, of course, declined to cross the picket line. So, these contracts, 
several of them, were cancelled. Some of them, perhaps, were can- 
celled, too, because the contractors felt that the picketing of the 
projects would reflect upon them instead of just upon the contractor. 

So, the employer brought an action before the State board which 
directed the picketing to be discontinued on the ground that it was 
directed toward the objective of causing the soplyer to exert coercion 
on his employees, which is contrary to both State and Federal act. 
That case is still pending in the courts, and its enforcement has been 
held up for a considerable length of time because of the arguments on 
the jurisdictional question. 

That is the situation of the very recent Garner case, in which the 
Supreme Court said the State could not regulate picketing of that 
nature. 

We have had another case in which there was a different type of 
picketing entirely. The Marathon Electric Co. of Wausau, Wis., 
which is a comparatively small factory, would unquestionably, and is 
unquestionably subject to the jurisdiction of the National Labor Re- 
lations Board because the National Labor Relations Board has exer- 
cised that jurisdiction in connection with the dispute. What hap- 
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pened there is that the employees were called out by one union to go 
to a union meeting, in violation of a collective-bargaining contract 
the union had with the employer. 

The employer therefore declined to permit these people who had 
walked out to work, because of the contract violation. The union 
filed a complaint with the National Labor Relations Board to deter- 
mine whether the employer’s conduct was legal or was not legal. That 
case pended for more than 2 years, which is not a criticism of the Na- 
tional Board at all, in view of its caseload. At the end of that period, 
the National Labor Relations Board held that the employer was per- 
fectly right in his position because these people, or this union, had 
violated its contract by failing to abide by the grievance procedure 
and walking out instead. 

Now, in the meantime, instead of waiting for that decision from the 
National Board, the union engaged in a pretty big campaign of mass 
picketing. Substantial numbers of the employees had rebelled at the 
strike called in violation of the contract and formed a new union, 
which later affiliated with the American Federation of Labor. It 
started back to work. The other union determined that that going 
to work must be stopped so they engaged in mass picketing in numbers 
of hundreds, which was pretty well beyond the capacity of the local 
small police force, inexperienced in labor disputes, to handle. So the 
State labor relations board was appealed to. 

That board entered an order prohibiting mass picketing or any 
interference with egress and ingress, or any massing of pickets on the 
highways, so that people could not get past, and any wt.» violation as 
the breaking of car windows, or throwing stones at cars, or spitting 
at cars when they came in, all of which items of activity were the 
reason why the order was entered. 

We argued at least 6 different motions before 6 different courts on 
the basis of the challenge to the State’s jurisdiction before we finally 
got contempt penalties which stopped the objectionable types of picket- 
ing. It was never attempted from the State point of view to stop 
picketing entirely. It was merely to stop those objectionable types 
of picketing. 

Now, had there been no way of stopping that type of picketing 
except through the procedure before the National Labor Relations 
Board, obviously the dispute would have been a long one and many 
people would have been deprived in their rights before a final order 
could have been obtained. That is the reason expediency is required in 
regulations of labor disputes in the small communities, at least, if 
they are to be regulated at all. If they are not regulated at once, the 
objectives are attained and it is too late to do anything about it. 

Senaor LenmMan. May I ask one question there? 

I wonder whether the two cases that you have cited since I arrived 
really involve local emergencies, or affect the powers of the State to 
protect their health or safety of their inhabitants. It would seem to 
ine, if I may complete my question, that they are just labor disputes 
over which the National Board has sole jurisdiction. 

It seems to me, in the short time that I have heard your argument, 
that what you are arguing for now is to give the States concurrent 
jurisdiction in labor disputes. It does not seem to me to be addressed 
to the question of local emergencies. 
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Mrs. Lampert. You are right, Senator. That is exactly the posi- 
tion that the National Association of Attorneys General is taking. 
They fear that the passage of this particular amendment, or this 
particular provision, which is in the bill now before your commit- 
tee, is not enough, and that indeed if it was passed it might be so 
construed as to express the congressional intent that States could 
act in no other circumstances excepting the ones described in that 
provision and that it might be so narrowly construed as to cover such 
a minute area of labor relations as to be practically useless. 

So, the national association renews its recommendation which 
was made before the committee last year that there be constituted 
some provisions such as this: 

Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
laws and regulations not inconsistent with this law unless jurisdiction of the 
same controversy involving the same parties and issues shall have been under- 
taken by the National Labor Relations Board or other Federal agency desig- 
nated in the act. 

Now, it has been the consensus of opinion of all States which have 
been consulted that they have no objection whatsoever to some funda- 
mental standards which the States could not violate. They have no 
desire, in other words, to be permitted to regulate in such a manner as 
to deprive anyone of rights which the Congress seeks to guarantee. 

So they are entirely w villing that safeguards be laid in the amend- 
ment tothatend. We feel that our w ording does lay those safeguards, 
but if it does not do so we are not so firmly addicted to it that we are 
not willing to support what other recommendations may be deemed 
to be better. 

Senator Lenman. May I ask you whether you know of any Supreme 
Court decisions holding that a State may not control violence on the 
picket lines or may not exert its police powers in protect the health 
and safety of its inhabitants? 

Mrs. Lampert. The language of this Garner v. Teamsters Union 
case, that was decided in December of this past year, would so indi- 

cate and it is being so construed in many lower State courts where the 
question is now involved. That case did not happen to involve vio- 
lence, but the wording of the Court was to the effect that Congress had 
preempted the field of regulating picket lines and picketing in any in- 
dustry affecting commerce within the meaning of the act. There is 
very little industry that does not affect commerce within the meaning 
of the act, under the court decisions. 

Now, the actual case of violence has not yet got to the Supreme 
Court and it probably will. But on behalf of people who do not 
wish to be regulated, it is being argued in all of the lower courts that 
the Garner decision says the State must keep hands off. 

Senator Lenman. I am not a lawyer and I am just quoting from 
the decision handed to me in which I read that the Supreme Court 
held “that the State must still exercise its historic powers over such 
local matters as public safety and order and the use of the streets and 
highways.” 

The Cuamman. Do you think, Mrs. Lampert, that this langua : 
that you suggested on page 2 of your memorandum here ae to 
care of the problem presented by the Garner case ? 

Mrs. Lampert. We feel that it will. Nobody knows better than 
someone who has worked in a particular field of law before the courts, 
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that it is absolutely impossible to predict with certainty what the 
results of court decisions will be. We feel, however, that this accords 
pretty much with the previous practice of both Federal and State 
courts and the previous decisions as to the proper fields of State regu- 
lations. That is where Federal regulation is not available, States 
may go ahead and regulate so long as they are not depriving the 
person regulated of any of his rights. 

You know, formerly in cases of constitutional questions, the courts 
would say when a case came before them that “we won’t strike down 
this law or this regulation or this judgment as unconstitutional unless 
it actually deprived one of the litigants of use of some constitutional 
rights.” 

This field of labor relations is the only one I know of in which the 
cases have been decided so as to strike down State legislation generally 
because of possible future or hypothetical conflict. There has been 
very little actual conflict asserted in any case in which a person, a 
litigant before the Court, had actually been deprived of any right. 
It was simply held that Congress intended to preempt the field, and, 
therefore, the State could not do anything. 

It was held no matter whether the regulation was completely con- 
sistent or whether it was not. That has not extended into absolutely 
every field of labor regulations but it has extended further and further, 
until the things which States may do have been so greatly narrowed 
that on the basis of traditional authority States for practical purposes 
are not regulating at all in the field of employer-employee relation- 
ships so far as it concerns questions of collective bargaining or any- 
thing of that sort. 

Now, the opposition to State authority, I think, is not very exten- 
sive. It is generally from the people who do not wish to be regulated 
in certain matters, either by Congress or by the States. That is to 
say, if someone appears and does not want the Federal labor relations 
law to do a certain thing, which it does now, they are likely to say 
they do not want State regulations because they are apprehensive that 
the State might do the same thing. 

In other words, it is not actual opposition to the principle of State 
regulations because they want to be regulated by Congress as a rule. 
It is opposition to State regulation because they do not wish to be 
regulated, period, either by Congress or the States. 

Of course, if we were only to regulate, either the Congress or the 
States, those people who would want to be regulated, we would be 
precluded from a very substantial area in which regulations may be 
needed. 

Thursday, while I was listening to these committee hearings, there 
was sitting next to me a man who read over my statement and he said 
he was a representative of a certain labor union. He said, “Well, in 
theory I agree with you completely; all we are afraid of is that the 
States might get antagonistic to unions and really actually go out 
to regulate against them.” 

Well, I doubt in the first place whether his fear was justified. We 
find that practically all of the States now with the exception of maybe 
4 or 5 have legislation prohibiting employers from preventing em- 
ployees from engaging in union activities. Most of them, or half of 
them, perhaps, have anti-injunction laws similar to the Norris-La- 
Guardia Act. Most States stop just there. That is, as I understand 
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it, from the testimony of one of the representatives of the AFL who 
was here, I believe Thursday, what labor unions want. 

It is to have the right to organize guaranteed and no further regula- 
tions. Well, if that is what they want, the majority of the States 
would do it. However that may be, it seems to me that even if it were 
true that some States would regulate unions, that of itself is not a 
reason to preclude State regulations. State regulations, while I am 
not naive enough to believe, perhaps, that it is always bona fide, is ordi- 
narily responsive to some demand of the majority to meet a local need. 
States, I presume, are more immediately responsive than the Federal 
Government because of their more frequent elections, and their near- 
ness to the local demands. In some cases they might lead a trend 
which would give the Congress some excellent experience, and, in my 
understanding, that has been one of the reasons for the dual form of 
government in the past. 

The States furnish excellent laboratories for testing legislation to 
find out whether it will work on a national scale without endangering 
the whole Nation. 

I think Wisconsin, perhaps, may be one of the States which the 
unions might have had in mind when they said they feared legislation. 
But Wisconsin has an antiinjunction act before the Norris-LaGuardia 
Act, and it guaranteed the right to organize long before the first Na- 
tional Labor Relations Act was enacted. Accordingly, it also had 
some regulations of unions several years before the Taft-Hartley Act 
was passed. It was from Wisconsin and similar States that Congress 
was able to find out how that type of regulation worked, and whether 
it wished to adopt it on a larger scale. 

I think it is reasonable that one State may have a different degree 
of need for regulating unions; if a State encouraged organization for 
many years, it may be at an entirely different stage of industrial de- 
velopment than another. 

However that may be, we are quite willing to have safeguards put 
into the Federal law which will keep us from going beyond the pale. 
Certainly the Bill of Rights has been deemed for many years ample 
to protect all human liberties. It does not seem that it should be so 
difficult to devise some sort of a standard or statement of rights in 
connection with labor relations which is only one small field of human 
liberty, which should prevent the States from overriding individual 
freedom. 

The Cuarrman. Are you going to deal with any other subjects be- 
sides this one? 

Mrs. Lampert. That is the only one. I realize since this is only a 
small portion of the field, I should not take too much of your time. 

The Cuatrman. It is a very important part. 

Mrs. Lampert. The States feel it is one of the most fundamental and 
most important elements of the proposed legislation before you. 

Now, we understand that in connection with the President’s recom- 
mendation, specific recommendation that States be allowed to regulate 
in the field of health and safety during emergencies, there was also a 
message to indicate that in view of recent decisions which we assume 
may be something like the Garner decision, further reeommmendations 
might be forthcoming for additional regulations in that field. 
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We feel it is extremely important that that further enactment by 
Congress of its intent be au at the same time because of our fear 
that that interpretation of anything done in that direction would be 
construed to mean it was the extent of congressional intent with regard 
to States and was not intended to expand their powers, but rather to 
delimit them. 

The Cuatrman. I think that you are correct in your assumption 
and I will read in the record what the President said so we will know 
what was said on this subject. But it was understood, I think, in 
presenting the message, that the President felt there was a large area 
which was in the twilight zone and we did not know quite what the 
different jurisdictions were. He indicated further study would be 
made and further recommendations made. 

The President said the act should make clear that the several States 
and Territories when confronted with emergencies from the stand- 
point of the health and safety of their citizens are not in any way set in 
conflict with the Federal law to be deprived of their right to deal with 
such emergencies. Then he further says that the need for clarification 
of jurisdiction between the State and Federal Territorial Govern- 
ments in the labor management field has greatly been emphasized by 
the broad implications of the most recent decisions of the Supreme 
Court dealing with that subject. 

That is undoubtedly the Garner case he is referring to. 

He further stated that the department and agency ; heads concerned 
are at his request presently examining the various areas in which 
conflicts of jurisdiction occur and that when such examinations are 
completed, he shall make some recommendations to the Congress for 
corrective legislation. 

So in answer to your implied question, I think that we can say that 
is being studied now by the Justice Department and we will have a 
further message from the President on this particular point. 

Mrs. Lampert. We urge strongly that something similar to the 
amendment offered by the national association be seriously con- 
sidered. While we are naturally willing to lend our support to some 
other measure, we feel that it should be broader than the one before 
the committee now. 

The CuHatrman. Your specific recommendation is that which is 
contained in the quotation marks on page 2 of the statement you have 
submitted to the committee ¢ 

Mrs. Lampert. That is correct. 

Now, it is entirely possible if it were deemed that that requirement 
of consistency did not leave enough safeguard to prevent the infringe- 
ment of rights which Congress believes every person should have in 
labor dispute matters, then it would be possible to add some others 
and we would be happy to help work them out if we could be of any 
assistance. 

It has occurred to us, for instance, that it might be possible to have 
some procedure for removal of proceedings to the National Labor 
Relations Board if there is any question, similar to the removal we 
have now to Federal courts if any party felt that a State regulation 
was not appropriate to the particular case. 

The point we want most to make is that there shall be no big no- 
man’s land in which the National Government either cannot or will 
not regulate but still the States are prevented from operating. 
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The Cuarman. That is the difficult issue, of course. 

I will ask my colleagues if they have any questions. Senator 
Murray. 

Senator Murray. I would like to ask you if you can cite any cases 
where it has been held that the States do not have the right to protect 
the health and safety of their citizens? 

Mrs. Lampert. There were 3 or 4 cases in which State laws regulat- 
ing labor disputes in public utilities were before the United States 
Supreme Court in which the State laws were held wholly invalid. 
The laws in those cases endeavored to substitute arbitration for strikes 
and lockouts. 

Senator Murray. Have you ever found a case where a deliberate 
effort was made to develop activities which would affect the health and 
safety of the citizens in order to have an excuse to interfere? Have 
you seen any cases of that kind ? 

Mrs. Lamprerr. I do not know what the motive is and I think mostly 
the activities emanated as a sort of a snowball from the high con- 
troversial feeling in a particular dispute. If you have many thou 
sands of people engaged in picketing, for instance, it is almost impos- 
sible to control, so there is not some danger to the health and safety 
of citizens, although I doubt if in the original instance the actual 
intent was to hurt people. 

Senator Murray. There have been cases in the past where such 
things have occurred and important people in the community have 
intervened for the purpose of developing trouble. I know of one 
case out in my State of Montana where these people deliberately 
robbed a bank in order to indicate that the community was beyond 
the control of the local police officers. They even had to bring in the 
militia. 

Mrs. Lampert. I have read of cases of that sort. I have not to my 
own knowledge experienced any, and I have been involved in a good 
many, practically all of the important disputes in our local State, of 
course, because that happens to by my field. I have not had occasion 
to observe personally any of those situations. 

Now, the case that I had in mind in which the United States Su- 
preme Court held that the State regulation was invalid, involved a 
strike in a local gas company, where the danger of explosion was bad 
because of sudden drops in the pressure and then the emptying of the 
pipes and sudden putting on of the pressure. It has in the past when 
there has been improper regulations of pressure resulted in explosions 
which caused local fires. 

That was one of the cases. The particular case before the court 
involved the legislation which was enacted in an attempt to avoid that 
sort of thing. There had not been an explosion in that case, but there 
had been an attempt to avoid that sort of thing just because it hap- 
pened in the past. Very often, you will find that legislation of that 
sort in a State follows upon some rather sad experience, and the case 
which comes up when the legislation is tested does not follow such an 
experience, but the purpose of the regulation, and it seems to me the 
purpose of all good regulations, is to prevent emergencies rather than 
to wait until the emergency has become serious. 

Senator Griswotp. Mrs. Lampert, do you know whether or not the 
matter of Federal-State relationship in the field of labor disputes has 
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been discussed with the Manion Committee which is going into the 
whole field of Federal-State relationships? 

Mrs. Lamrert. I presume it is, I have not had the privilege of 
discussing it there. 

Senator GriswoLp. I have though that perhaps that was the study 
that the President was referring to in his message when he spoke of 
further studies being made of this problem and further recommenda- 
tions to be forthcoming, but you do not know any association activi- 
ties that they have presented this matter to? 

Mrs. Lampert. We have not been requested for participation there, 
but we have sent our recommendations to all of the various depart- 
ments of the Federal Government that we know of who have been 
dealing with it, and whether they have gone on to the committee, I 
could not say. 

Senator Grisworp. You feel that there is some advantage in having 
the various States try differing methods in the field of labor-manage- 
ment relations ? 

Mrs. Lampert. I should think so. There are such very different con- 
ditions in many States that it seems to me there should be leeway for 
treatment. 

Senator Griswoip. Do you feel, then, that if States are to be given 
certain rights in this field, that they then should be given quite full 
rights, or should they be very definitely limited ? 

Mrs. Lamerrr. W ell, of course, I would say that so far as I know, 
we are willing to be somewhat limited. I do not think I could speak 
for the States in saying that they should be limited. We have not felt 
in the past that it was necessary for us to be given rights because we 
always thought we had them. We had gone on the theory , as it says in 
the Constitution, all rights not conferred upon Congress were reserved 
to the States. Accordingly, it never occurred to use that we had to 
be given the right to deal with intrastate labor disputes. 

However, it appears from the court decisions that that is prac tically 
necessary if we are to have them. I think the Supreme Court in its 
last decision, the Garner decision, did actually invite Congress to make 
clear its intentions if it felt that the interpretations had ; gone beyond 
that. 

Senator Grisworp. I come from a State which has a so-called right- 
to-work clause in its constitution, and in its statutes, and I believe that 
has been upheld. 

Do you think it would be fair if the States are given legal authority 
to enact legislation of that type, that, then, the States should at the 
same time be given authority to provide for closed shop in a State if 
they wanted to? 

Under the Taft-Hartley Act, as I understand it, the States are for- 
bidden from permitting a closed shop but they can limit the operation 
ofevenaunionshop. Now, if the States are to be given authority to go 
one direction in that field, should they, by the same token, be given the 
authority to go in the other direction ¢ 

Mrs. Lamerrt. That is to have closed shops? 

Senator Griswoip. Yes, to permit closed shops, and not to force it on 
anyone, but to permit it. 

Mrs. Lampert. Well, of course, so far as States are concerned, they 
can now permit it by refusing to regulate under State law. That is if 





3442 TAFT-HARTLEY ACT REVISIONS 


you do not have a law against a closed shop, as we do not in Wisconsin, 
you are in effect permitting it by not forbidding it. 

Senator Griswoip. But the Taft-Hartley Act forbids the closed 
shop. 

Mrs. Lampert. That is right. 

Senator Griswotp. So, therefore, the State cannot under the court 
decisions permit a closed shop but they can limit the operations of 
either a closed shop or of aunionshop. Now, that isa grant of author- 
ity to the States, but it is only a grant to go in one direction, is it not, 
from the standpoint of labor? 

Mrs. Lampert. That is right. 

Senator Griswoip. Do you think that that is proper, that the Fed- 
eral Government should do that, or should they tell the States to do 
what they wish to do in their own State? 

Mrs. Lampert. I hesitate to speak for all of the States on that be- 
cause, frankly, that particular provision of the law was not discussed. 
I think that many States would feel they should have the right to do 
both. On the other hand, from the attitude of this committee, I feel 
quite certain that is an issue which would not preclude them or prevent 
them from supporting fully any provision that Congress might see fit 
to enact which might limit them ten permitting a closed shop. 


Senator Grisworp. Do you think it would be feasible for the Con- 
gress to give the States almost complete authority to do whatever they 
wished to do in labor-management relations of a certain size? [ 
mean in the smaller business enterprises, either small by virtue of the 
number of employees, or small by virtue of their impact on the na- 
tional economy. Then, give to the Federal Government the authority 


to operate in those that have tremendous impact, national impact, on 
labor-management relations? Is it possible to set up a dividing line 
giving the States full authority in the minor leagues, and letting the 
Federal Government handle the major league disputes ? 

Mrs. Lampert. There is no question but what it would be possible. 

Senator Griswotp. Do you think it would be practicable in its 
operations? 

Mrs. Lampert. That has two features, one from the point of view of 
the Federal Government and one from the point of view of the State. 
It was my understanding the purpose in enacting the Federal legis- 
lation has been to establish throughout the land more or less uniform 
standards. Now, there are some States which if you leave all State 
regulations of small industries to the States which will do nothing, 
perhaps. So that there will be no protection. There will be other 
States who would, if given free rein, perhaps, adopt regulations which 
might even conflict with the Federal regulations. 

Therefore, you would not have the uniform regulations, perhaps, of 
the small industries. 

Senator Griswoip. You do not believe in uniformity, necessarily, 
do you? 

Mrs. Lampert. No; I do not, but there are certain general principles 
which I do not think would be objectionable to be applied to all in- 
dustries, big and little. 

Now, for instance, the one protecting the right to organize, or pro- 
tecting the right to refrain from organization, could be made universal 
without any harm. Whereas, the administration really is what we 
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are objecting to have centralized. If you have a general principle 
on which everybody is more or less agreed, you are going to have more 
complete administration and a more effective enforcement if you have 
all 48 States working at it, with their facilities, as well as the Federal 
Government. 

However, if you are going to try to establish a broad principle as 
you have done on organization and then do not have any administra- 
tion except that centered in Washington, you are going to have a no- 
man’s area where it is not enforced anyhow. 

So, it is largely a question of administration that we urge be left 
to the States. 

Senator Griswotp. You are going to have in Washington, too, 
many cases to be handled properly. If the States could handle the 
smaller matters, the big workload in keeping the administration of 
those activities closer to the people, I think that the Federal Govern- 
ment might do a better job in the field of labor-management relations 
which have a big national impact. I think it is understood that a 
big railroad strike could not be handled by the States or a big truck- 
ing strike, and there are things that cross State boundaries so com- 
pletely that there is no way for the States to handle that. But, on 
the other hand, when you get into a strike of elevator operators in a 
business building, it is hard to see that is going to have any great 
impact on the national economy. 

Mrs. Lampert. That is true. I think the States would all agree 
that in matters of collective bargaining on a national scale, or in 
actual regulations of interstate commerce, that which passes the State 
lines, that field is for Congress. However, just the mere size of a 
particular industry, I do not feel, is the necessary dividing line, since 
an industry may be very, very big and may be wholly within a single 
State so that it could be regulated by the State. 

It still might be important to Congress. In such a field there might 
be concurrent jurisdiction so that a State could act if Congress did 
not, but certainly Congress should not be precluded from acting. 

However, there is that other field that you have mentioned, that 
of the small industries where the impact on interstate commerce is 
so light that the regulations to date, I think, have been primarily for 
the purpose of establishing uniform principles throughout the 
country. 

Senator Griswotp. I have just one suggestion. 

I think it would be well if the Association of State Attorneys Gen- 
eral would make definite contact with the Manion committee and pre- 
sent their views in the field of labor-management relations. 

Mrs. Lampert. I will recommend that to the committee, and I am 
sure they will do it. 

Senator Griswoip. That is all. 

Senator Leaman. Mrs. Lampert, in the first paragraph of your 
statement you say: 

The National Association of Attorneys General is primarily concerned with 
that portion of the President’s recommendations authorizing States to “protect 
the health or safety” of their inhabitants in emergencies resulting from labor 
disputes. 

Now, it seems to me that your remarks at least are not nearly as 
much addressed to the question of protecting the health and safety 
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of the inhabitants of a State as it is to the question of the right of 
the State to regulate labor disputes. 

I point that out because, frankly, I feel it is very unfortunate that 
you and other witnesses have come in here and continue to come in 
here and make their plea of authority to regulate labor relationships 
and disputes through State or local authority under the smokescreen 
of asking for legislation authorizing the States to protect the health 
or safety of their inhabitants. 

Now, I realize that the question of whether there should be a closed 
shop or union shop or open shop is very important. I have my own 
views on that subject. I think the question of whether there should 
be mandatory arbitration set up by the States which would be pos- 
sibly the result of the passage of the amendment is also a very impor- 
tant question, although I have my very strong views on that subject. 

I just do not understand or I cannot believe, rather, that there are 
many, if any, States in which the government has not the authority 
to protect the health or safety of their inhabitants. 

I am not nearly as familiar with the powers given to the State and 
local governments in the State of Wisconsin as I am in my own State, 
but I wonder whether you could give any instances where the gov- 
ernment in the State of Wisconsin, statewide or on a local level, would 
not have the authority to maintain or protect the health and safety 
of its inhabitants. I certainly cannot think of any in the State of 
New York, where authority is not inherent to protect the health and 
safety of the inhabitants. 

Mrs. Lampert. May I reply to the first portion of the question, 
first, as to limiting our appearance to the question of health and 
safety? It was our understanding that when we were given author- 
ity to appear on that recommendation that did not necessarily mean 
we had to appear for it, that we could appear for or against or offer 
what we considered a preferable substitute. So that is what we were 
doing. 

On the second question, on the health and safety, I think the cases 
which have most generally been regarded by the Association of At- 
torneys General and others as directly within the field of health 
and safety were the striking down of the State regulations. 

Senator Leuman. Would you repeat that statement, please? 

Mrs. Lampert. The striking down of the State laws enacted for the 
purpose as the laws themselves state, of protecting the health and 
safety of citizens in labor disputes arising in connection with public 
utilities, such as gas, electricity, and all of those things where strikes 
do indeed affect the public health and safety. 

That is not only strikes, lockouts, but all stoppages of the public 
utilities. 

Now, there were three cases before the United States Supreme 
Court in which legislation professedly enacted for that purpose, to 
protect the health and safety of citizens by requiring the continu- 
ance of utility service, were held invalid, because of preemption of 
the field by Congress under the Labor Relations Act. 

Would the Senator like the citations of those cases? I have them 
here, and I would like to have them submitted. 

The Cuatrman. I think the witness can be given permission to file 
that in the record in connection with her remarks. 
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Would that be satisfactory, Senator Lehman ? 

Senator LeHMan, That is entirely satisfactory, and I think we have 
them, but it is entirely satisfactory. 

(The documents referred to were not received at the time the hearings 
were printed. When received they will be retained in the committee 
files. ) 

Senator Lenman. The powers of the State of New York, the gov- 
ernment of the State of New York, with regard to protecting the 
health or safety of its inhabitants, are very broad, both on the State 
level or on the local level. 

I wonder whether they are not equally broad and are not equally 
effective in other States. Iam informed that they are. 

Mrs. Lampert. They always have traditionally been broad, but in 
the field of labor relations, where that regulation is undertaken in 
the field of labor relations, they have been curtailed by these deci- 
sions which I will cite to the Senator, even though the States may be 
acting on matters which do deal with the health and safety of their 
citizens in those matters. 

The power of the State of New York has theoretically been cut 
down the same as that of any other State, because these decisions that 
| have reference to refer to all States. 

Traditionally speaking, we have a great deal more power in the 
States than we have in the field of labor relations, because of the court 
interpretations of the Labor-Management Relations Act as express- 
ing the intent of Congress to preempt the entire field and keep the 
State out even though those matters may affect health and safety. 

Senator Lenman. But it has been held by several witnesses, or a 
number of witnesses, here that if that authority was given to the 
States, they could pass legislation requiring mandatory arbitration 
and I think that is probably true. 

Now, mandatory arbitration, I would not consider a matter of pro- 
tecting the health and safety of the inhabitants, and it is a very moot 
question in my personal question. Mandatory arbitration would be 
against the interests both of labor and of industry, and the public, 
generally, and I think in time might easily lead to Government owner- 
ship of activities. 

But it has been argued, and I think with a great deal of persuasive- 
ness that the States, under what you are proposing or what has been 
proposed, could pass legislation requiring mandatory arbitration. 

Mrs. Lampert. Of course, in that field it has been held that the 
Constitution prevents States or the Federal Government from im- 
posing arbitration, mandatory arbitration, in any industry except 
public utilities. Public utilities are already under regulations far 
different than regulations applicable to industry as a whole, because 
much can be done in regulating public utilities. That could not con- 
stitutionally be done in regulating ordinary industry and our supreme 
court has said in font that you cannot have mandatory arbitration 
for the ordinary industry, whether imposed by Congress or by the 
State. 

I am not authorized, of course, on behalf of the association, to urge 
any particular substantive enactment like mandatory arbitration. I 
do not know what States have that in mind, and certainly not a ma- 
jority of them, I am sure. However, as I said, the States would pre- 
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fer to have some restrictions placed upon them than just simply to 
have no rights at all. 

The Cuarrman. Are there any further questions of the witness? 

Thank you very much. , 

(The following telegram, by direction of the chairman, is made a 
part of the record at this point :) 

RicuHMonp Va., February 8, 1954. 
Senator H. ALEXANDER SMITH, 
Senate Labor and Public Welfare Committee, 
Senate Office Building: 

Urge that your committee give most serious consideration to testimony of 
Mrs. Lampert on behalf of the Association of States Attorneys General regarding 
authority of States in labor-management field. The doctrine of exclusive pre- 
emption has virtually destroyed the traditional function of States to protect 
the legal rights of their citizens and to preserve persons and property from 
harm. Federal preemption is the most vital question now presented to your 
committee and to the Congress. Unless this question is squarely faced and 
answered our constitutional system is endangered. 


J. LrNpsay ALMOND, Attorney General of Virginia. 
The Cuarrman. The next witness is Mr. L. R. Boulware, vice presi- 
dent of the General Electric Co. 


STATEMENT OF L. R. BOULWARE, VICE PRESIDENT OF THE 
GENERAL ELECTRIC CO. 


Mr. Boutwarsg. My name is L. R. Boulware and I am vice president 
of the General Electric Co. in charge of employee, union, and com- 
munity relations. I understand we have been invited here to appear 
before the committee. My associate is Mr. Virgil B. Day, who is our 


manager of union relations in the company. My other associate listed 
on the statement, Mr. William J. Barron, who is our labor-law counsel 
and who prepared portions of the statement, and who was here last 
Thursday and Friday, was taken sick last night and could not come 
back this morning, and we are very regretful of that. 

Our experience is in connection with 240,000 employees in 130 plants. 
We deal with about 60 unions, with over 90 separate contracts in the 
parent company, and there are many more contracts in the few wholly 
owned affilates. We have had some unusual experiences, we feel, 
with strike votes, 

When we were advised last Wednesday afternoon of your interest 
in having us personally appear the next day in further pursuit of some 
testimony you had heard that morning on the secret strike vote and 
on free speech, we were in the process of preparing a more general 
statement on the President’s proposals in response to your prior sugges- 
tion that we submit a written statement of our views. In accordance 
with your wishes, we hastily tried to reorganize our statement and 
supply helpful case histories concerning the secret strike vote and free 
speech. 

Because our revised and supplemented statement may be longer than 
time permits you to hear, we shall attempt to deal with selective 
portions of it while submitting the entire document for your record. 

We think that, as you either hear or examine our statement, it will 
become more than amply clear that certain testimony you heard last 
week concerning our philosophy, beliefs and practices in the areas of 
union relations was, to say the very least, quite inaccurate. 
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We are describing as factually as possible some of the circumstances 
we have experienced and observed over the years connected with the 
calling of strikes and the taking of strike votes by the numerous unions 
with which we deal, and with which we have in the main, constructive 
and friendly relations most of the time, especially at the local level 
with the locally elected union leaders who are close to our employees. 

In talking about these strike votes, involving a few or a lot of our 
people, I hope you will keep in mind that the vast majority of our 
employees at all times go about their work in the confident and friendly 
cooperation we do all we can to promote. The strikes I will mention 
have been the rare exceptions and not the rule. 

We hope that these factual experiences will usefully supplement 
some of your recent testimony which seemed to contain more theory 
and argument than it did evidence which was based upon actual ex- 
perience. Before describing our experiences may I first state the 
philosophy which leads us to believe so firmly in the underlying prin- 
ciple proposed by the President, that employees should be guaranteed 
by law the protection of a secret vote when called upon to strike. 

From our repeated experiences—not with one union, but with nu- 
merous unions as you will see—we have become convinced that it is 
the obligation of all—and especially the obligation of you gentlemen— 
to consider this issue of strike votes solely from the point of view of 
what is good, right and fair for the individual worker rather than 
for the union or the employer. 

We have come to believe that it is wholly immaterial whether a 
truly secret strike vote may prove embarrassing or create difliculties 
for an employer, as so many union officials assert will be the case. 
We, as an employer, are willing to accept that risk. We believe it is 
likewise wholly immaterial whether a truly secret strike ballot may, 
in some cases, prove embarrassing for union officials. We feel that 
they, too, should accept that risk. 

The argument that employers or union officials may be embarrassed 
by results of a secret vote is, however, irrelevant. Strike votes—or 
votes represented as such—will continue as now to be scheduled, taken 
and widely publicized by union officials in the very midst of negotia- 
tions. The issue is not whether there should be strike votes during 
negotiations. Rather the issue is whether—admitting there will be 
such votes—employees will be legally assured of a genuine oppor- 
tunity for all to vote on clear issues, in full safety and secrecy and 
with assurances of an accurate count and report. 

We think that this current debate turns upon the question of the 
importance and the significance which one attaches to the rights of 
the individual worker in his relationships to any large and powerful 
organization as I will indicate later. We believe employees do have 
the secret strike vote opportunity in many cases, but it is the fact 
that there is evidence that they do not have it in so many cases that 
we think this provision recommended by the President, is needed. 

All of us have long understood that the individual is entitled to legal 
protections against encroachments of the all-powerful state. With 
the growth of the large corporations, we also came to understand that 
the individual needed and was entitled to legal protections against 
power which some corporate employers could and did use improperly. 

Yet those who in other matters are the most ardent champions of 
individual liberties are strangely the most reluctant to acknowledge 
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that the individual worker in unions is entitled to legal protection 
against the abuses of power which some unions can and do use 
improperly. 

Perhaps President Eisenhower is, in this matter, too truly liberal in 
the best sense of the word, and too advanced for his time in his concern 
for the individual worker. Even if this Congress should fail to adopt 
his recommendation, we are sure that, as the facts on this secret strike 
vote issue become better known, a future Congress will act favorably 
upon the truly liberal principle recommended by the President. 

It would however, be ironic and regrettable to concede important 
added power to union officials, along with a few minor revisions for 
employers, but fail to adopt the one Presidential recommendation 
exclusively aimed at the need which he so frankly and courageously 
recognized when he said: 

As unions became strong, a need arose to protect the legitimate rights of 
employees * * * , 

STRIKE VOTES 


We hope that the following descriptions of our experiences with 

various unions will be useful generally as well as of aid to you in 
appraising the testimony you heard from the IUE (CIO) represent- 
ative. 

A witness left with you the impression when he was here last week 
that strikes occur in his union only after there has been a vote of the 
membership of the individual locals. He made no claim that such 
votes are by secret ballot or require reasonable advance notice, or need 
a reasonable number of participants to be valid. 

As a matter of fact, we understand that when Senator Cooper 
asked him what union leaders do to insure fair conditions in these 
local elections, he rather strangely suggested that you make such 
inquiry of us. 

We have attempted to collect what information is quickly available 
on this. Obviously, our information of what goes on in union meetings 
must be based upon newspaper and other even less reliable reports. 
Consequently, it cannot be expected to be as precise as that which 
union officers could have given you, but have not as yet. 

However, we believe there is sufficient consistency and similarity in 
the various separate cases we can tell you about to make us believe our 
conclusions are valid, despite the fact that, in the nature of the matter, 
we have to rely on snuaiinby sources of information. We do not 
attend these meetings, of course. We think this is particularly so since 
the many union officers whom you have heard have not even claimed 
that instances are rare or seldom when workers are caused to strike 
without a secret and fair strike vote. 


IUE (CIO) STRIKE VOTES 


To start with, let us take a look at the record of the TUE (CIO) 
union in getting strike votes at GE—a matter about which you heard 
some testimony last Wednesday—remembering that testimony regard- 
ing other unions follows later in this text. I am not singling out any 
union here. 

We can begin with 1950, the first year in which the IUE was certified 
to us as a bargaining agent in many of our locations. That year, the 
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IUE struck 2 of our major plants—Lynn, Mass., and Syracuse, N. Y.— 
as well as 8 smaller ones. This was out of a strike call to all the 
approximately 50 units for which this union bargained. 

We do not have any of the details of any strike vote with respect to 
the 8 smaller locations, but we can tell you something about how the 
strike occurred at Lynn on August 30 and at Syracuse on August 31. 

At Syracuse, the union claimed that authorization of a strike had 
been voted on August 18. We are informed that it was voted upon 
at a meeting at which less than 50 percent of the 8,000 employees in 
the unit were present. The strike actually occurred on August 31 when, 
according to the Syracuse Herald-Journal, the Syracuse business 
agent ordered the walkout by telephone from New York upon reporting 
that negotiations had collapsed. However, the negotiations were, in 
fact, continuing and settlement was shortly reached without any strike 
for the great majority of GE locations represented by IUE or the other 
union involved. 

At Lynn, Mass., the day before, there was a mass meeting of some 
reported 13,000 to 15,000 employees on the Lynn Common. This meet- 
ing had started chiefly as a protest against the company’s sending 
certain employees home for the rest of the day after the er 
disruption they had caused by leaving their jobs for an earlier outside 
demonstration. With no warning of any strike call or intent—and 
through the device of a voice vote on a question many in the vast 
crowd claimed later they could not hear or understand—the meeting 
was conveniently interpreted by the union officials as immediately 
authorizing a full-fledge strike, and a picket line was as quickly set up 
as if it had been prear ranged. Like Syracuse, Lynn workers were kept 


out while the majority of their fellow IUE workers remained at work 
until negotiations were concluded some 2 weeks later. 


1952 


In 1952, while we were against negotiating with the IUE on a 
national contract, we again saw the technique used by IUE in getting 
strikes among GE employees. The day negotiations commenced 
in August, the union’s president stated, as reported by the New York 
Herald Tribune, that— 


his union was prepared to strike unless the General Electric Co. meets the union’s 
demands for a union shop and a benefits package. 

This should be contrasted with his testimony before you that it is 
GE who begins to “throw out hints that a strike is in the offing.” As 
the negotiations progressed, the national union initially planned and 
scheduled the holding of strike votes among its various Locals. How- 
ever, according to the New York Times of September 30, it suddenly 
canceled these plans for membership votes and instead had its “confer- 
ence board’”—comprised of union officials from the various TUE 
Locals—vote to empower union negotiators to call a strike “when and 
if” they deemed it necessary. 

The same New York Times report noted that: 

The conference board action (empowering negotiators to call a strike) came 
after the union had canceled plans for a general membership vote on strike 


authorization and after two of its (the union’s) key locals had recorded them- 
selves against a General Electric strike. 
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The same article, noting that the conference board action was unani- 
mous despite the vote against a strike by two large locals, commented: 

There was no public explanation for the failure of the delegates from Lynn and 
Philadelphia to carry out their instructions from their locals and oppose a 
strike. 

Here was a clear case where the union started to go to their member- 
ship for strike authorization and then boldly decided that union officials 
and not the employees would decide whether and when to strike. Yet, 
last Wednesday, you were told that IUE (CIO) does not call strikes 
without local votes of the members. 


1953 


Months before our national negotiations began in the spring of 
1953—in fact, since the IUE (CIO) convention at Pittsburgh the 
previous fall—and, of course, long before there was any inkling of 
how satisfactory our proposals were going to be in the coming nego- 
tiations—we repeatedly received from different sources and with credi- 
ble details, the report that it had been determined by top IUE (CIO) 
officials that “there must be a strike at General Electric” at the next 
negotiations. 

Despite the best we could do in making our economic proposals 
accord with everything that was indicated by all proper current stand- 
ards, the fact remains that, as soon as we made the economic offer to 
the IUE (CIO) on March 18, the national officers and the IUE dele- 
gates to the conference board began advocating the taking of local 
strike votes. 

Within a week, on March 25, the national union president had ad- 
dressed a mass rally of 3,000 persons at Philadelphia. Although it 
was not claimed that any ballots were used—let alone secret ones— 
the newspaper reported all but three of those present had voted in 
favor of a strike if necessary to enforce demands of national union 
negotiators. Although the local Philadelphia business agent carefully 
explained to the local press that this was “not a strike vote,” the IUE 
national newspaper of March 30, going to all IUE plants, gave it a 
front-page banner headline, “Local 119 Votes for Strike Action 
Against GE.” Local 119 was the Philadelphia local. 

Thus, the first and immediately publicized strike vote claimed for 
1953 was secured at a mass rally, with the vote apparently taken by 
acclamation, show of hands, or a standing count. Almost simulta- 
neously the National IUE was preparing and distributing to its locals 
a so-called program for action of GE locals, part of which recom- 
mended— 


that the negotiating committee be empowered to determine a date for a strike 
unless a satisfactory settlement is offered in the meantime. 


The next development in the grand strategy of getting a national 
strike involved nothing less than another full-fledged strike at our 
plant just outside Syracuse, N. Y., where police protection had proved 
inadequate. The union has always claimed that this was a bona fide 
strike over “local issues”; on the other hand, we have always felt 
that the timing and nature of these alleged local issues confirmed our 
view that it was just part of the national strategy to put pressure on 
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national negotiations, as well as to arouse emotional support among 
other IUE locals for strike votes. 

Before going on to the facts connected with the other so-called strike 
votes, we think you should know a few of the details connected with 
the Syracuse strike. They are very relevant to your problem. 

This strike, which was ultimately to run for 8 weeks and result in 
pay losses of about $4 million for 7,000 employees in the bargaining 
unit, had its beginning on April 3 when about 450 skilled workers 
left their jobs—allegedly over a pay grievance. Thereafter, a wholly 
unfounded but familiar type of rumor was quickly circulated that 
the company was moving equipment and materials out of the plant 
to escape a strike while union stewards simultaneously encouraged and 
induced employees to leave the plant and join the picket line which 
the 450 skilled workers had set up. On Monday, a mere 1,600 em- 
ployees out of the 7,000 bargaining unit, were reported to have gath- 
ered at the union hall and “approved the strike by voice vote. There- 
after, massed picketing commenced and, with inadequate assurances of 
police protection, the plant was closed to avoid bloodshed. 

Many of you probably saw newspaper pictures of subsequent vio- 
lence on the picket line when the company, with assurances of police 
protection, attempted to reopen the plant in order that managerial 
and salaried employees not in the bargaining unit could come to work. 

One further matter connected with Syracuse should be of interest to 
you. After the strike had lasted about a month, a meeting was sched- 
uled in a public auditorium with a secret ballot vote to be held if 
requested Sroks the floor on the issue of returning to work or con- 


tinuing the strike. After the vote was cast, the ballots were taken 


to the union hall for counting. The union announced that out of this 
bargaining unit of 7,000, there had been 3,015 votes cast; the margin 
in favor of continuing the strike was reported to be 723. However, 
the validity of this vote was thrown into serious doubt by a newspaper 
reporter who discovered and reported that by actual recorded count of 
the auditorium turnstiles, 737 fewer persons had gone into the audi- 
torium than was indicated by the total number of votes which the 
union reported. (Again, we are giving you the newspaper account.) 

But leaving Syracuse and returning to the overall IUE plan for 
the 1953 strike votes, the union officials, with 7,000 kept out on strike 
at Syracuse and 3,000 allegedly having voted for a strike at Phila- 
delphia, sought further to get the bandwagon rolling in favor of a 
national strike. The day after the Syracuse strike occurred, a na- 
tional union officer was quoted in the press as warning that other 
plants “can be struck at any minute.” 

A day later, the business agent of the Providence, R. L., local was 
quoted in the press as announcing that his members had “voted unani- 
mously to reject the company offer and back the negotiating commit- 
tee.” The same news report claimed that various groups of employees 
at Pittsfield, Mass., had “voted to strike unless the company provided 
satisfactory answers” to their problems. 

Within the next 10 days, various locals took strike votes in varying 
ways. However, we think it very significant that in five units where, 
according to reports and our information, the vote was taken by secret 
ballot, all of these secret ballot votes were against a strike, 
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At all other locations about which we have information, some seven 
in number, the vote on “strike action” or “authority for negotiators 
to call a strike” appears to have been without a secret ballot and in 
each one of these, the announcement was made that the employees 
favored a strike. At Lynn, Mass., the reportedly 6,000 employees 
attending a mass meeting—out of 20,000 in the bargaining unit— 
shouted down the recommendation for a strike vote, refusing even 
to schedule a vote of the full membership. These, of course, were the 
people who had been gotten out on a fluke 3 years before and had 
apparently remembered the process. 

As evidence of the need to require that unions submit strike votes 
to the employees in a fashion which guarantees secrecy, full opportu- 
nity to vote, and certainty of an accurate count, we think there 1s much 
significance in the above facts. 

You will note that at all the locations where the union took a ballot 
represented as secret, the vote was reported as against a strike. At 
seven other locations where no claim was made that the vote was by 
secret ballot, the report was that the employees favored a strike. 
This dves not mean that every secret strike vote will be against a 
strike—or should be. 

There will unquestionably be many cases where the majority in a 
bargaining unit will want a strike. In any such case, we believe it is 
and should be the right of employees to strike. The function of the 
union—in calling or not calling a strike—in our view, should be purely 
that of the servant of the employees and not their master. 

Knowing the above facts we think you will understand why we have 
little confidence that conducting nonsecret strike votes as it 1s done in 
so many IUE locals, really reflects the wishes of a true majority of 
employees. Ina number of cases referred to above, local management 
had specifically indicated to the union its willingness to have votes 
conducted on company property without loss of employee earnings. 
Despite this, none of the [UE votes were held upon company premises, 


OTHER UNIONS 


The above-described experiences with reference to strike votes in 
GE plants is not unique or peculiar to IUE (CIO). At Evendale, 
Ohio, where we manufacture jet engines exclusively, the latter part 
of our negotiations in March of 1953 were conducted with the bar- 
gaining committees of the two unions involved—IAM-AFL and 
UAW-CIO—having each received a so-called vote of authority to call 
a strike. According to our best information, the IAM did conduct a 
secret ballot vote at union hall some eight or nine miles from the plant. 

Regrettably, it appears that out of some 1,100 employees in the bar- 
gaining unit, only 114, or about 10 percent, were in attendance, and the 
strike for the 1,100 was authorized by an affirmative vote of around 85 
employees. 

The UAW-CIO had authorized its bargaining committee to call a 
strike at a special meeting conducted at an auditorium some 4 or 5 
miles from the plant. We have no reliable information as to whether 
this vote was or was not by secret ballot. Again, regrettably, it ap- 
pears from reports that only about 23 percent of the 4,800 employees 
in the UAW-CIO unit were present and voting. In both of these 
cases, the company had specifically offered the use of its premises for 
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conducting the voting, and the offer was refused. This was, of course, 
a defense plant and the 1,100 IAM and 4,800 UAW employees lost. 
about 10 weeks of pay, except for about half of them who came back 
to work in open defiance of their union officials. 

Going back into 1951, we find that a 20-week strike by VAW-CIO 
at our Carboloy plant in Detroit involving 850 employees was called 
as a result of only 251 or 30 percent voting in favor of the strike. This 
vote was held in a hall at some distance from the plant, and we are 
advised that it was by ballot. 

However, during the long strike which ensued, we were advised that 
all suggestions from the floor in regular meetings for having a vote 
on returning to work were overruled by the presiding officer. This 
continued until the negotiating committee finally accepted terms avail- 
able before the strike and recommended acceptance by the members. 


UE 


Let’s look now at the strike vote practices followed by the United 
Electrical Workers. This, as you oa is the union so suspect as 
being Communist-dominated, but which the National Labor Relations 
Board continues to certify to us and with which the law compels us 
to deal. 

It is our concern with respect to this union which led us to recom- 
mend last spring, as we continue to recommend now—the passage of 
Jegislation along the lines of the Goldwater-Rhodes bill. 

From experiences with this union, we find just as great, if not 
greater, need for legislation concerning strike ballots. In 1951, the 


UE attmpted to induce a national strike among GE employees in much 
the same manner that IUE made its attempt in 1953. First, there 
was the big announcement in the union national Rew apeper that “UE- 


” 


GE Conference Board sets strike vote to back up demands.” This was 
accompanied by a headline of “100-Percent Strive Vote at Allen- 
town.” This headline was especially deceiving since the vote at Al- 
lentown occurred immediately after a purely local strike occurred 
over discipline imposed on union leaders. That vote was taken at 
union hall immediately following the walkout, and our information is 
that it was by voice rather than by ballot after the group was ha- 
rangued by the very officers disciplined. 

The next step in the UE’s program of securing a strike was to 
schedule a series of so-called demonstrations in which workers at vari- 
ous plants were induced to leave their jobs for short period of time 
or for an afternoon. The chief of these demonstrations caused about 
15,000 Schenectady workers to lose a half day’s pay. 

With this carefully planned buildup, UE then arranged for the 
scheduling of votes among its locals, 

We may be unduly suspicious, but it does appear as though the UE 
arranged to have votes in the smaller locals before the vote in the big 
and determinative Schenectady and Erie locals. It was thus able to 
claim in its national newspaper of October 29, 1951, that “GE Locals 
Roll Up Big Strike Vote.” The locals listed were Scranton, Pa.; 
Newark, N. J.; Bellevue, Ohio; and Fort Edward, N.Y. This falsely 
represented “big strike vote” involved less than approximately 2,500 
employees out of the over 40,000 employees whom UE was soliciting to 
authorize a strike. 
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We have information concerning only two of the elections so re- 
ferred to. At one of these, only 125 or 19 percent of approximately 
650 in the unit attended and voted. We understand that the vote was 
finally by ballot only upon the insistence of some of those present. 
The issue presented was whether or not to support the conference 
board. This isa very familiar thing. 

It appears that the other election was much better attended and 
involved approximately 81 percent of the bargaining unit. On the 
other hand, we understand that here the vote at this location was not 
by ballot but by a show of hands. 

Subsequently, the votes in the two biggest UE locals were held at 
Schenectady and Erie. At both these locations the local had decided 
to vote by secret ballot on company premises—of course, with only 
union members eligible. At Erie, the ballots were taken off to the 
union hall for counting, and a large majority was reported in favor of 
the strike, with 69 percent of those in the unit having voted. At 
Schenectady, however, some 7,000 out of about 13,000 union members 
voted against “strike authorization”—the approximately 13,000 being 
again about 68 percent of the nearly 20,000 in the unit. 

In this case, the vote was not only taken “secretly” in the plant, but 
was counted immediately by the stewards, in most cases in the presence 
of a number of employees in each department involved who stood right 
there. 

At only two other locations during this time did the UE hold its 
“strike vote” on company premises. In both of these instances, the 
ballots cast were estimated as in excess of 70 percent of those eligible. 
One of the locations, Elmira, N. Y., is reported to have voted against 
the strike while the other one was in favor of strike authorization. 

At other UE locations where meetings were held away from the 
plant and where strike votes resulted in favor of the UE’s recom- 
mendation, the percentage of those voting, about which we have any 
reasonable inform: a ranged upward from an estimated 7 percent 
through 13 percent and 50 percent. 

One of the difficulties in analyzing local strike votes at some UE 
locations lies in the fact that unlike TUE-CIO and other unions above 
referred to, the UE locals, at a number of locations, do not appear to 
have released the results of the vote to community newspapers. This 
seems to have been the case at Bloomfield, N. J.; Niles, Ohio; Oakland, 
Calif.; and East Boston, Mass. 

Our information, therefore, comes only from a general report of 
results in the national union newspaper that these locals had voted in 
favor of authorizing a strike. This very air of secrecy does not add 
anything to our confidence in these votes. 

One parallel which exists between the UE strike vote in 1951 and 
the IUE strike vote in 1953 is that in both cases wherever the vote was 
by secret ballot—off company premises in the case of IUE and on in 
the case of UE—there was generally a high percentage of employees 
in the bargaining unit who voted. "The second parallel is that out of 
the 4 votes UE held upon company premises by secret ballot, 50 per- 
cent, including the large Schenectady local, voted against a strike. 

You will recall that in the IUE 1953 vote, above described, the five 
units which voted clearly against that proposed strike were those which 
used a secret ballot. 
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In passing, we might note that at Elmira, N. Y., where the em- 
ployees in October had voted by ballot upon company premises not to 
strike, 76 percent participated in that election. But in the following 
March, Elmira did go on strike. 

In this instance, however, the fact that a strike was going to be held 
was not publicized in advance, the vote was held outside of the plant 
at a public hall; it was attended by reportedly only 38 percent of the 
employees in the bargaining unit and the vote was by acclamation 
rather than ballot. 

Thus, where 76 percent of the employees in October voted by secret 
ballot against a strike over much publicized national issues, a mere 
38 percent of them voting without secret ballot caused a 4-week strike 
the following March. 

Difficult as it is for any employer to secure accurate information 
with respect to the taking of strike votes, we believe that the above 
evidence, as gathered from the best evidence available, justifies us in 
the following firm conclusions: 

1. Although the union is the legal representative of all employees 
in a bargaining unit, nonunion employees in the unit who will be 
affected by the strike are uniformiy excluded from voting on the issue 
of a strike; 

2. Union members are frequently asked to vote upon differing kinds 
of so-called strike action and, in many cases, it is wholly ambiguous 
and unclear whether the vote is a so-called vote of confidence for the 
negotiators at the bargaining table or whether it is, in fact, an au- 
thorization for union officers to call a strike; 

3. Votes upon “strike action,” whatever that may mean, are taken 
in varying ways within the same union, and no national union seems 
to make it obligatory that the vote of locals be by secret ballot with 
resonable advance notice ; 

4. Whether the issue is a vote of confidence for union officers or an 
outright vote to strike, it appears in practically all cases that the count 
of ballots or the count of a “show of hands” is made by the very top 
union officials who have requested the “vote of confidence” or who 
recommended the “strike action.” 

Thus, while union leaders can make the strictly technical claim 
that a strike usually is not called or approved without a strike vote, 
our experience shows that this statement is meaningless unless the four 
itemized matters above are considered in appraising what it means, 
namely (1) who had notice and a readily available opportunity to 
vote? (2) were the facts and issues voted on clear and unambiguous ? 
(3) was the vote a secret one or was it by voice or count of hands?; 
(4) how was the count of votes made? 

In addition, the foregoing facts should satisfy you that, contrary 
to many claims of union leaders, employees, when given a fair chance 
to express their views. can and will vote against strikes recommended 
by union leaders—and still continue to be loyal union men. Whatever 
the union officials may think or claim, the rank and file does not regard 
such a vote as repudiation of the union. 

This fact is demonstrated by a survey taken by Opinion Research 
Corp. last April. This survey canvassed public opinion on the right 
of employees to have a strike vote on the company’s last offer before 
going on strike. 
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The survey showed that 90 percent of the general public favored 
requiring a strike vote by law; 88 percent nonunion manual workers 
favored such a vote. But even a greater percentage, 91 percent of 
union-member manual workers favored the proposal, 

The Carman. I have heard of that canvass, Mr. Boulware. Do 
you know what the coverage was all over the United States? Did 
they canvass particularly workers, or canvass everybody ? 

Mr. Boutwarr. They apparently canvassed them in various cate- 
gories and with a broad coverage to get a true sampling as these folks 
in Princeton have learned to do. Sometimes they miss a little bit, but 
in general our experience indicates them to be quite reliable. As we 
understand it, they canvass a cross section of the public, a cross section 
of workers, and a cross section of union members. 

The Cuamman. I should remark that anything that emanates from 
Princeton is apt to be reliable. 

Mr. Boutware. That is a very charming place, in addition. 

The CHarrman. You may continue. 

Mr. Boutware. We can make one final comment on the most fre- 
quently advanced argument against this proposal. That argument is 
that the Smith-Connally Act experience shows that the proposal is 
harmful to industrial peace because so many strike votes under it 
resulted in favor of a strike. 

The fact is that under the Smith-Connally Act about 50 percent of 
the dispute notices filed were withdrawn by the unior or closed without 
an election ever being held, indicating that the provision did not impair 
collective bargaining as contended. 

In order that you ‘have the full story on Smith-Connally experience, 
we request that you incorporate in your record as a part of our testi- 
mony the table set out on page 91 of the Eleventh Annual Report of the 
National Labor Relations Board disclosing this fact. 

We think you should also note page 71 of the NLRB’s Tenth An- 
nual Report. There the Board comments on studies published in 
the Monthly Labor Reviews for May and August 1945. These studies 
reportedly show that of all strikes which occurred in 1944, only 1 
percent followed strike ballots conducted by the Board; and for the 
first 6 months of 1945 only 2.5 percent of the strikes occurring in that 
time followed ballots conducted by the Board. 

Considering the 2,200 dispute notices filed and then withdrawn from 
the Board and the proportionately small number of strikes which 
occurred after a secret ballot, the statistics simply do not support the 
argument that the strike ballot—even as phrased under the Smith- 
Connally Act—disrupted and destroyed collective bargaining. The 
evidence is clear that the vast majority of strikes and of employees 
involved in strikes at the times in question was to be found where the 
secret ballot was not even applicable. 

We would like to claim more of your time to analyze and answer 
others of the many inconsistent, contradictory, and factually un- 
supported arguments you have heard against the President’s proposal. 
Perhaps you will give us that opportunity by your questions. 

However, we believe the above suffices to indicate our firm belief 
in the soundness of the President’s recommendation. We trust you 
will also find in our comments some facts and evidence—as opposed 
to mere argument and theory—to demonstrate why we believe that 
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even if this Congress fails to act on the President’s proposals, it is 
probably only a question of time until subsequent ones do. 


2. FreE Sreecu 


On this matter of free speech, we have put in a little quotation as 
follows: 

Truth is not only violated by falsehood; it may be equally outraged by 
silence. 

That is by Henry Frederick Amiel. 

No good reason has ever been advanced as to why employees are 
not entitled to hear from employers or others any facts and honestly 
held opinions concerning the advantages and disadvantages of union 
organization—or of any unicn idea or proposal—provided that the 
employees remain wholly free to form and act upon their own 
conclusions, 

The Cuamman. Can you comment on the issue that has been raised 
here, the so-called captive audience? Is a captive audience a proper 
performance 4 

I admit grave doubts about it. I think the union members should 
be per fectly free to come to a meeting to hear the arguments pro or 
con, but I think it is questionable whether they ought to be compelled 
to come on company time and compelled to attend. 

Mr. Boutwarr. We do not em tos the captive audience, and we do 
not think it is necessary. We think it ought to be the right of the 
employer to give them his views, and if the »y do not want to stay we 
think that is allright. But we think he ought to have the opportunity 
of offering his views to the employees. 

The Cuamman. I think that that is so. But this captive audience 
issue has been raised a number of times. 

Mr. Boutware, I think an employer would be very foolish to force 
somebody to stay who did not want to anyway. 

But we think he ought to have the opportunity to address his people 
and give them his views, because the other people have constant 
opportunity all of the time. 

The President’s proposal, as embodied in the Smith bill, does no 
more than confirm the inherent right of free speech as compared with 
the distortions which the early and much discredited Labor Board 
staffs devised and imposed upon employers. 

We believe that the provisions of the Smith bill which make it clear 
that the free-speech provisions of the statute are as equally applicable 
in representation cases as in unfair labor practice cases will correct 
a long standing inequity and what was really no more than an over- 
sight in the original drafting of the statute. 

“As the act has been interpreted and applied, there were no limi- 
tations on the fantastic electioneering claims and misrepresentations 
which could be made with complete impunity by a union during an 
election campaign. On the other hand, employers were under serious 
restrictions as to the time, place, and character of statements which 
could be made during election campaigns without running the risk 
of having the Board regard such statements as interference. 

The normal employer- “employ ee relationship involves free communi- 
cation with respect to all matters of common interest between them. 
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This is universally accepted as no more than sound and intelligent 
employee relations. The President’s recommendation and the Smith 
bill do no more than make clear that such communication may be 
carried out by employers during union election campaigns as well 
as at other times. 

In our own case, to use our situation from here on as an example, 
we find ourselves time and again facing the necessity of speaking up 
with the truth in situations where we are unjustly ‘under some mis- 
conceived attack or where we would be a party to our employees 
thinking or acting contrary to their or our mutual best interests, if 
we did not counter the otherwise unchallenged misinformation they 
were getting from other sources. We think that is the root of the 
matter. 

This does not mean that we are prounion or antiunion. It means 
that we are protruth and proemployee. We are not only trying to 
find out what is the right thing to do for employees—and trying to 
do it in the best way possible—all according to the best facts we can 
search out from all sources, including unions, and all within the 
framework of applicable collective bargaining i in good faith. 

We are also trying to keep our employees fully informed as to 
what has been done and why we think it was fair and proper in the 
light of all the circumstances and, particularly, of all the various 
contributors to and claimants on our output of goods and services. 

We never would—just as we never could—realistically treat any 
of our employees any differently because he is or is not represented n 
a union or because he is represented by union A instead of union 
Such fully informed employees—as we try to help ours be about the 
bad news as well as the good—are the best insurance that both union 
officials and company officials will be fully responsive to what should 
be done in the employee interest. 

Two principles—(1) complete two-way freedom of communica- 
tions between employees and management, and (2) equal treatment, 
to the best of our ability, regardless of union affiliation—are basic 
guides to the operation of every plant of the company. When a 
union is conducting organizing activities at a plant, it is usually 
found necessary for management (1) to remind employees that they 
are completely free to acc cept or decline union representation, and 
(2) to explain to them the election procedures and little understood 
details of belonging to or being represented by a union. 

During an organizing campaign, it is common practice for union 
organizers to promise employees that if the union is voted bargain- 
ing rights, it will demand and get from the company generous wage 
increases they otherwise would not get. This is done even though 
the union organizers are well aware that such increases are econom- 
ically unjustifiable and cannot and will not be forthcoming whether 
or not the union is granted such rights. They also know that the 
company grants the same general increases across the board equally 
to organized and nonorganized employees. We know of no way 
not to pay the going rates to the folks even if we wanted to, and 
we do not want to. 

In addition to these sometimes grandiose promises, there is all too 
often intense vilification of the company and gross distortion of what 
the company has done or is going to do—all to the end of proving the 
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union is needed because of bad jobs and a bad employer, which we do 
not think is the real reason for belonging to a union at all. In such 
situations, the company feels that it owes a responsibiilty to its em- 
ployees to: ; 

1. Remind them they are now getting pay, benefits and working 
conditions that we are confident are right up to the level of what's 
fair and equitable by all the proper standards—and hence they must 
rely, at their peril, on any claims of fantastic wage increases and other 
suddenly more favored treatment in the event of a majority vote for 
one or another union. We simply cannot favor one group of em- 
ployees over another. 

2. Correct with facts at least the major misrepresentations about 
the company, particularly the typical false claim about the employees 
needing a union on the theory that they have bad jobs and a bad em- 
ployer ; and 

3. Warn employees that, instead of cashing in one the magic gains 
promised, they will too often find they are being called out on pay- 
losing strikes—something the organizers seldom, if ever, discusses and 
something that will need the thoughtful attention of members if a 
union is selected, in order not to miss the things they are promised 
rather than get them. 

In connection with the third point above, it is interesting to note 
that in two elections in the company during the past year—one at 
Louisville, Ky., and I am sorry Senator Cooper is not here, and the 
other at Linton, Ind.—the company in preelection letters to employees 
reminded them that unions often bring strikes. The employees at 
those plants, in the free exercise of their right to choose, chose a union 
to represent them. 

Within weeks after each election, employees at both plants were 
called out in pay-losing strikes which gained them nothing, and there 
has only recently been new talk of strikes at one of these plants. 

The reason we are so insistent on this point is that the unions prom- 
ise such terrific things; they feel called upon to get the folks out on 
strike to try to make good on them. 

In composing letters to its employees during a period prior to an 
election, the company has, of course, been fully aware of the NLRB’s 
decisions which (1) limited the employer’s right of free speech in 
connection with such elections, and (2) forbade management speeches 
to employees assembled on company property. As a result of its 
careful conformance with such decisions of the Board, the General 
Electric Co. has never had an election set aside at any of its plants. 

Despite what one witness told you, our employees know we are not 
antiunion or prounion. We are proemployee, and will abide by their 
decisions as to whom we will deal with, as long as their choice is legal 
and certified to us by the NLRB. Our employees also know, however, 
that both in their interests and in our own, we do not hesitate to speak 
the truth as we see it no matter who has to be contradicted. 

When we as a company are subjected to misrepresentations and 
attacks by unions or union leaders, we feel we have no honorable al- 
ternative but to use our right of free speech. We see no valid reason 
why this right is not just as broad and good in representation cases 
as it is in unfair labor proctice cases. 

We do not believe that the honest publication of facts and reason- 
ably supported opinions, conscientiously scrutinized by all responsible 
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management, constitutes union busting or makes us anything but 
helpful in seeing our employees have all the facts before them. 

On the other ‘hand, if we remained silent in the face of the false 
claims and representations made to our employees, we would feel dere- 
lict on our obligations to them—and a party to the deception to 
which they were exposed. This we will not do. 

We have another statement which we still have to edit because Mr. 
Barron was not here, and we would like to file that this afternoon 
when we can get it reproduced for you. 

The Cuatrman. That will be done. 

(The statement is as follows:) 


Part II. STATEMENT OF GENERAL Execrric Co. 


The President’s message restates and emphasizes two very sound principles 
which we think are wholeheartedly supported by the American public and to 
which we subscribe fully. The first is the principle embodied in the Wagner 
Act that employees are entitled to adequate protection of law in exercising 
their right to organize in unions and to bargain collectively through their chosen 
representatives. The second principle the President recognized and forcefully 
stated was that “as unions became strong, a need arose to protect the legitimate 
rights of employees and employers and to protect the general public from the 
consequences of unresolved labor disputes that created emergencies * * *,” 

The voluninous testimony in prior years on the operation of the Taft-Hartley 
Act as well as your current testimony—where it is factual and not simply specu 
lative—is clear and convincing that the act is, as the President recognized, 
“sound legislation.” We believe that any amendments recommended should be 
only for purposes of reinforcing the “basic objectives” of the law indicated 
above. 

With these ideas in mind, we turn to a consideration of the President’s rec 
ommendations other than those on strike yotes and free speech covered in part I 
of our statement. 

INJUNCTIONS AND SECONDARY BOYCOTTS 


On this subject, the President stated two very simple and elementary propo- 
sitions of basic fairness and justice with which nobody can convincingly take 
issue. The first of these was that “where irreparable damage threatens, the 
restraining effect of an injunction is required in the interest of simple justice. 

Regrettably and without reciting any reason for his conclusion, he recom- 
mended “that in secondary boycott cases, the application for an injunction be 
discretionary.” 

We respectfully submit that the very nature of a secondary boycott—par- 
ticularly the limited kind prohibited by the statute as now interpreted—brings 
about wholly irreparable damage. The hearings before your committee and 
the Labor Committee of the House last spring brought to light a number of 
cases in which individual businessmen, some of thein war veterans attempting 
to establish small businesses, had been ruthlessly driven to the wall and forced 
out of business by the secondary boycott. These were clear cases, where, to 
apply the principle acknowledged by the President, the injunction was urgently 
needed in the “interest of simple justice.” 

We believe that the records of your own committee demonstrate that, rather 
than making the issuance of an injunction in secondary boycott cases discre- 
tionary with the National Labor Relations Board, it should continue to be man- 
datory. Furthermore, if the Board refuses to act with promptness, neutral 
third parties who are being economically destroyed by such boycotts should have 
the right to apply directly to the courts again as a matter of simple justice. 

As to secondary boycotts, the President voiced the view long recognized by 
almost every American court, based on evidence in countless number of cases, 
that “the true secondary boycott is indefensible and must not be permitted. YY 
He did so because he recognized the special harm such boycotts can do to inno- 
cent third persons who are dragged into a labor dispute in which they are not 
concerned. 

However, after stating these essentially sound principles, he seems to have 
been led to an erroneous conclusion that all employers on a given construction 
project may be legitimately subjected to a strike and a boycott merely because 





ats fb on 4 ok et ee eS 


TAFT-HARTLEY ACT REVISIONS 3461 


a union engages in a strike against one of them. Obviously, there are many 
contractors and subcontractors on large construction projects who have no con- 
trol over the employment practices of other contractors and subcontractors and 
who are “neutral third parties” so far as labor disputes involving others on 
the project are concerned. It seems clear that the President's recommendation 
will permit all employers and their employees to become embroiled in every 
labor dispute on a given construction site whenever a dispute arises with one 
contractor. This recommendation, therefore, seems to be contrary to the basic 
neiples which the President acknowledged as controlling. 

What the President recommended with respect to secondary boycetits was not 

s significant as what he failed to recommend. If the testimony before your 
committee last spring demonstrated anything at all, it clearly established the 
fact that the present secondary boycott provisions of the statute have been in- 
terpreted so that they largely fail to effect the basic intent of Congress. 

We believe that Congress should amend the secondary boycott provisions but 
the amendments should be consistent with the ample testimony presented to it 
last year. ‘Testimony in the current hearings indicates that the secondary boy- 
cott problem is even greater today. 

First, we think it should be provided that the law can no longer be evaded by 

union forcing employers to enter into so-called “hot cargo” contracts under 

hich they will not handle or process work coming from other employers whom 
the union may deems unfair. Obviously, only unions having substantial monopoly 
optrol in a given area, can exact such contracts; through compelling an ever- 
nereasing number of employers to accept such contract, such unions can extend 
ind solidify their local monopoly position. 

Second, any revision of the secondary boycott provisions of the act should 
wake it clear that boycotts brought about by threats, persuasion, or coercion 
directed against neutral third person employers are just as illegal as when a 
hoyeott is accomplished by directing such tactics against their employees. 


NATIONAL EMERGENCY RECOM MENDATIONS 


We think that any impartial study of recent labor-relations history demon- 
strates that, Whenever unions can expect to secure recommendations from out- 
side third persons concerning the settlement terms of a collective bargaining 
agreement, that procedure encourages the dispute rather than helping to 
settle it. It necessarily undercuts and discourages real collective bargaining in 
good faith. Once the parties know that there are going to be additional steps 
possible beyond the bargaining table, a serious obstacle is raised to settlment 
by the parties themselves. The employer is sometimes deterred from going as far 
as he might otherwise; a union is deterred from accepting even a good offer since 
it can be sure of getting no less and there is always hope that more may be recom- 
mended, particularly because public arbitrators or boards are under substantial 
pressures to “split the difference’ regardless of the merits of the opposing posi- 
tions. Knowing this, union officials tend to insist, right up to the end, on twice 
what they are really trying to get. 

The recent national emergency created by the steel strike in 1952 might never 
have occurred if the union had not been able to hope for and obtain the recom 
mendations of the Wage Stabilization Board. After that experience Congress 
reacted promptly to make it clear that it was never intended that the Wage 
Stabilization Board should make recommendations of the character now appar- 
ently proposed by the President. 

We sincerely believe that this step is a step in the direction of compulsory arbi- 
tration of national emergency disputes. Once taken we believe it will very 
substantially destroy the effectiveness of collective bargaining, especially in 
major collective bargaining negotiations. 


COMPULSORY UNIONISM 


The recommendation that unions and employers be permitted to enter into 
prehire contracts in the construction, amusement, and maritime industries aban 
dons a cardinal principle of the Taft-Hartley Act, the Norris-LaGuardia Act and 
even the Wagner Act. Not even the latter statute presumed, as does this recom- 
mendation, to establish a union as a legal bargaining agent of employees without 
first having given the employees concerned the opportunity to choose which, if 
any, particular union would be their representative. 

This proposal, if accepted, will constitute an abandonment of the philosophy 
expressed in the Norris-LaGuardia Act which was passed during a Republican 
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administration and which act is so much admired, praised, and cited by union 
leaders. These union leaders and those who have advised the President into 
making this recommendation seem to forget that the Norris-LaGuardia Act, in its 
recitation of principles, states: 

“Wherefore, though he [the individual] should be free to decline to associate 
with his fellows, it is necessary that he have full freedom of association, self- 
organization and designation of representatives of his own choosing, to negotiate 
the terms and conditions of his employment, ete.” 


AGENCY 


The recommendation concerning agency is represented as one of clarification 
only. We believe that the present law when adopted was specifically designed 
to apply to both employers and labor organizations alike the ordinary common 
law rules of agency. It expressly intended to overrule the Wagner Act rule 
which had enforced strict common law rules against employers while relieving 
unions of responsibility under far looser standards. 

Since the present law has been construed as imposing on both employers and 
unions the common law rules of agency, we see no need for the adoption of this 
recommendation. Where amendments to statutes do not show on their face 
an intent to modify the law, the door is opened to arguments in subsequent inter- 
pretations of the law that a substantive change was intended on the theory that 
Congress would not knowingly have performed a meaningless act. 


NON-COMMUNIST AFFIDAVITS 


We certainly agree with the views expressed by unions, Government officials, 
and others that a provision requiring employers to execute non-Communist 
affidavits would serve no worthwhile purpose, but have no other objection to the 
proposal. 

We continue to hold the views we have been expressing for a number of years 
that Congress should accept the responsibility of enacting legislation under which 
a Government agency, with the aid of FBI and other investigative forces, and 
with full due-process protection afforded to individuals, will authoritatively 
identify and expose Communist labor leaders and make it wholly illegal for 
them to function as the bargaining representative of employees. Adequate pro- 
tection should be afforded unions permitting them to “clean house,” where neces- 
sary, and retain bargaining rights. We believe that some such procedures as 
those embodied in the Goldwater-Rhodes bill, which was endorsed in principle by 
sO many witnesses who appeared before you last spring, are essential and 
necessary to deal effectively with the problem. 

In view of our extensive prior Senate and House testimony on this subject—all 
of which is available to you—we will only reaffirm and endorse the recommenda- 
tions we have previously made to you and the House committee. 


CONTRACT REOPENING 


One of the very sound purposes of the Wagner Act and the Taft-Hartley Act 
was to promote stability of industrial relations by requiring, where requested, 
the execution of written contracts. Such stability has not been and cannot be 
achieved when, in the very middle of the contract term, one of the parties may 
insist on reopening the negotiations on matters which were not previously bar- 
gained about or included in the contract. It does not appear that such a strange 
resnit was intended by the framers of the Taft-Hartley Act and the correction 
of the oversight is important and necessary. 

The Smith bill provision on this matter is sound, although it appears desirable 
to consider some minor changes in drafting. 


REPLACED ECONOMIC STRIKERS 


Union leaders who contend that the provisions of the Smith bill on this subject 
are inadequate, seem to do so only because they have never really reconciled them- 
selves to the Supreme Court doctrine that replaced strikers cease to be employees, 
Sak which doctrine it necessarily follows that they should have no right to vote 
in the unit. 

The highly theoretical, involved, and fine spun theory as to how the provision 
in the present law could be used for “union busting” has never really been per- 
suasive. No case has even been pointed out which even closely resembled that 
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dreamed up by those intent on demonstrating that Taft-Hartley was a “union 
busting” measure. Besides, it seems clear that the National Labor Relations 
Board would regard any maneuver of this sort to be an unfair labor practice and 
require reinstatement of the striking employees. 

if the unions would realistically accept the President’s proposal as a good faith 
solution to a somewhat complex problem that bothered even the prounion Wagner 
\ct Board, there would be little objection to the proposed solution. 


STATES RIGHTS 


It seems unfortunate that the President’s message did not fully cover this 
field. We believe Congress never intended to deprive the States of the power to 
enforce judicial decisions and statutes relating to labor relations. Yet this has 

argely been the result of court interpretations. 

We think that Congress intended to prohibit, as Federal unfair labor practices, 
only the major and most common improper practices indulged in by employers 
and unions. Now, unless Congress is prepared to write a complete and extensive 
Federal labor code, covering all forms of improper union and employer conduct, 
and establishing quick, effective remedies, it should so amend the act as to 
reverse the present trend of court decisions which strip from the States almost all 
heir authority on labor-relations matters. 

UNION WELFARE AND PENSION FUNDS 

We fully share the opinion of the President that the present provisions of law 
which regulate union welfare or pension funds are inadequate. Recent shocking 
disclosures in the public press have revealed many abuses in administration of 
these funds. We believe that employees are entitled to the same type of protec- 
tion against misuse of these funds as is now provided under State reguiation 
of insurance or trust funds. The need is to make sure that the funds will be 
actuarily sound, benefits will not be illusory promises, union officials cannot use 
the moneys of the fund for purposes other than benefit payments, and that bene- 
fits cannot be withheld from employees if they lose favor with union officers or 
lose status as members in good standing. 

The problem is one which should be investigated and remedied without delay 
in view of its great importance to the security of employees. 

At an earlier meeting of your committee—when you were discussing the nomi- 
nation of Mr. Albert C. Beeson and when we were not present—Mr. James B. 
Carey was permitted to put in the record, among his other misstatements about 
us, some ridiculously false representations of our company policy, and we want 
the record to show we brand his statement as another in the extensive series 
of Mr. Carey's irresponsible fabrications. 

The Cuatrman. Is there any possibility of my developing any sort 
of pipe of peace that might be smoked by you and Jimmie Carey, or 
is that a hopeless thing? 

Mr. Boviware. There is actu: lly no lack of peace in relationships 
with our unions. I think that the thing that gives the erroneous im- 
pression that he gave you here the other di ay is the fact that we are 
always findings our selves under the nee essity of answering the scurri- 
lous and utterly ir responsible attacks he makes onus. It has nothing 
to do with the Commie issue. It has to do with the fact that we will 
not “shut up,” as emlpoyers are apparently supposed to do. He has 
the very peculiar philosophy that an employer should sit silent in the 
face of all kinds of accusations of thievery and lying and anything 
else of that kind. And we do not think that employer silence is fair 
to our employees and the public, because we think people may believe 
untruths about you if you sit silent. 

I think you would find peace very quickly if he ceased the misrep- 
resentations with which he occupies most of his time. 

The CHarrman. Well, my experience with life is that sometimes 
if we sit down and honestly examine the whole situation, sometimes 
we find that a little rub of personalities prevent us from getting at 
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the real answers of what is right. I am afraid that you and Mr. Carey 
have a personal antipathy that makes a little difficulty. 

Mr. Boutware. As being one close to this, I am sure that you will 
forgive me for disagreeing a little. In the first place, I am paid to 
be good-humored, calm, objective, and not lose my temper in the face 
of any kind of provocation. And second, I find Mr. Carey a very 
charming companion, and I mean that. In negotiations we get along 
much more pleasantly than the occasional row in the public press 
would indicate. 

The Cuarrman. I would guess that that is the fact. 

Mr. Boutware. And we get along. And we have great respect for 
his union and the great and well-intentioned people who came over in 
great hope that this Commie smirch would be removed. 

And there are all kinds of fine intermediate leaders that came over 
in this movement that are associated with him. Unfortunately, he 
has this one feeling that he must be permitted to attack us and say 
anything about us, no matter how scurrilous, and that we must not 
reply. We do not feel that that isso. I think that you will find that 
in every single case where we have said anything, it is in reply to some 
unfounded attack, 

Our appearance here is a good instance in point. We are down here 
because he got so intemperate here; some one of you stood up and 
suggested th: at we come. 

The Cuamman. We appreciate very much your coming. 

[ have another witness. I will ask Senator Griswold if he has any 
questions. 

Senator Griswo.p. I have no questions. 

The Cwarrman. We thank you very much for giving us this evidence 
cn the secret ballot, which I am very anxious to get. 

Mr. Matt Triggs of the American Farm Bureau Federation is here, 
and we will ask him to come forward. 

I wanted to have one of the farm organizations speak to us on 
the subject of President Eisenhower’s recommendations for the Taft- 
Hartley Act. 

And I assume you are going to address yourself to that subject. 
You may go ahead and give us a little of your background and what 
your connection with the Farm Bureau is. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR 
OF THE AMERICAN FARM BUREAU FEDERATION 


Mr. Trices. My name is Matt Triggs. I am assistant legislative 
director of the American Farm Bureau Federation, with experience 
in the Farm Bureau in California before that, and prior to that with 
the Department of Agriculture. 

The Cuarrman, How large a membership has the Farm Bureau? 

Mr. Triges. 1,519,777. 

Senator Griswoip. That is making an exact count, I gee. 

Mr. Trices. This statement is based on the policy adopted by the 
voting delegates of the State farm bureaus at our most recent annual 
meeting in December 1953. This meeting was preceded by thousands 
of local and county meetings, and by the annual meetings of the 

ite farm bureaus, at which recommendations were developed, de- 
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bated, and approved with respect to labor-managemment issues and 
other questions. 5 

Farmers and wage earners have many mutual interests. A high 
level of employment and high production per man in industry, result- 
ing in high real purchasing power, is essential to farm prosperity. 

Wage earners have certain rights guaranteed by law—the right 
to organize, the right to bargain collectively, the right to strike in 
support of legitimate objectives. 

These rights are not unlimited or absolute. They must be exer- 
cised with consideration to the interests and welfare of others, with 
respect to the basic rights and freedoms of individuals, and with 
recognition to the need to avoid monopolistic practices. 

It is our belief that the intent of Congress, as evidenced by the 
enactment of the Taft-Hartley Act, has been nullified to a consid- 
erable extent by NLRB and court decisions during the past 6 years. 
We favor amendments to the act to restore the original intent of 
Congress and to otherwise strengthen the act by provision for ade- 
quate remedies and to provide protection to the imdividual against 
coercive action. 

The American Farm Bureau Federation is strongly opposed to 
the enactment of S. 2650, which substantially weakens the Taft- 
Hartley Act in a number of important respects. 

Our recommendations with respect to specific portions of the bill 
are set forth below: 

Secondary boycotts: The overwhelming weight of evidence pre- 
sented to House and Senate Labor Committees relating to secondary- 
boycott provisions of the Taft-Hartley Act demonstrates the need 
for strengthening the present provisions of the act to offset the 
erosion of the original intent of Congress resulting from NLRB 
and court decisions. 

The CHarmman. Do I understand from your statement you are 
opposed to President Eisenhower’s recommendations ? 

Mr. Triecs. We are opposed to the recommendations incorporated 
in this bill. There are some other portions of his message we feel 
should be further studied. 

The Cuatrman. The bill, of course, was based on the President’s. 
recommendations. 

Mr. Triees. I appreciate that, sir. 

The CuatrMan. All right; you may continue. 

Mr. Trices. Numerous instances have been presented of the inde- 
fensible use of secondary boycotts to inflict economic injury on neutral 
third parties. One of the most common uses of secondary boycotts 
is to compel an sapien to sign a union contract irrespective of the 
wishes of his employees and without regard to the representation 
provisions of the Taft-Hartley Act. The record of the hearing con- 
tains practically no defense of the use of secondary boycotts. 

The policy of the American Farm Bureau Federation on this sub- 
ject as set forth in a resolution approved by voting delegates of State 
farm bureaus in December 1953 is as follows: 

We recommend restoration of the original intent of the secondary boycott 
provisions of this act. The legislation should contain adequate remedies, in- 
cluding the right of individuals to seek restraining orders and damages when 
injured by unlawful practices. It is a fundamental freedom that individuals 


harmed by the unlawful action of others should have the right of private redress. 
This is not now provided where secondary boycotts are illegally used. 
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Section (b) of S. 2650 fails to correct the abuses of power associated 
with the use of secondary boycotts, but on the contrary further 
weakens these provisions of the act in two material respects, first, by 
permitting secondary boycotts against employers to whom work ‘has 
been farmed out, and, secondly, by permitting secondary boycotts in 
the construction industry when the secondary “employe er is engaged at 
the same site as the primary employer. 

Section (m) goes even further in that it would eliminate the so- 
called mandatory injunction provision, so that the National Labor 
Relations Board would have discretionary authority as to whether or 
not an injunction against a secondary boycott would be requested. 

The decision as to whether or not an injunction should be issued in 
a particular case should be left to the judgment of the court, as now 
provided, rather than transferred to an administrative agency. The 
om vctment of section (m) would establish a basis for discriminatory 

satment and for the exercise of personal predilection and prejudice. 
Te assumes that some secondary boycotts are good, or at least tolerable. 
With this we do not concurr. 

Right to work: Section (c) of S. 2650 provides that employers en- 
gaged in the construction, maritime, entertainment, and other in- 
dustries in which employment is intermittent, may enter into prehire 
contracts with unions, providing that any employee, as a condition of 
employment, shall join the union within 7 days after employment. 

We do not believe that the special circumstances surrounding em- 
ployment in these industries justify authorizing employers and unions 
to bargain away the rights of individuals. 

Present provisions of the Taft- Hartley Act permitting compulsory 
unionization represent an interference with a basic freedom of the in- 
dividual. We cannot conceive of any rationalization justifying this 
illiberal concept. Compulsory unionization contributes to nondemo- 
cratic practices of unions, aids control of unions by Communists and 
racketeers, and furthers other abuses of power. We are therefore 
opposed to any legislation which would further crystallize and estab- 
lish in law the practice of compulsory unionization. 

Our viewpoint with respect to compulsory unionization is empha- 
sized by an appreciation of what the application of this principle 
would mean in agriculture. In many counties in the United States 
90 percent or more of the farmers belong to the Farm Bureau. To re- 
quire the other 10 percent to join the Farm Bureau as a condition to 
their continuing to farm in the county would be undesirable, both 
from the standpoint of the individual and of the organization. 

We are for ions entry into agriculture and voluntary membership 


in any farm organization. We are for the same principle in other 
segments of the economy. 

The position of the American Farm Bureau Federation on this 
issue is set forth in the following resolution : 


The Labor-Management Relations Act should be amended to prohibit union 
shop as well as closed shop and adequate enforcement procedure should be 
provided, 

States which have not done so should be encouraged to enact legislation guar- 
anteeing the right to work. Federal laws should not be enacted overriding such 
State laws. State laws guaranteeing the right to work should be enforced. 


The Cuarrman. Then your organization is opposed to compulsory 
membership of any kind, either before or after the organization of a 
plant for bargaining purposes ? 
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Mr. Triecs. That is correct. 

States rights: The proposed amendment set forth in section (n) 
to establish the authority of State governments to protect the health 
or safety of its citizens during emergencies resulting from labor 
disputes, is desirable so far as it goes. 

But the proviso that the St: ite may exercise this power only during 
emergencies would apparently deny to State governments any right to 
participate in labor controversies unless an emergency exists. T he net 
effect would be still further to narrow the authority of State govern- 
nents, already narrowed by Federal preemption. 

It would, of course, be impossible for State agencies to acquire 
experience and capacity to deal with labor-management problems if 
their jurisdiction were to be confined to emergency situations. 

It is recommended that this section be amended to provide a positive 
affirmation of the right of State governments to regulate picketing, 
to enforce right-of-work statutes, to prohibit ff onions and 
secondary boycotts and otherwise to administer labor-management 
laws to the extent they are able and willing to accept this responsibility, 

Settlement of disputes: The trend of recent years has been in the 
direction of establishing a precedent for Government action and au- 
thority to settle labor disputes. Genuine collective bargaining is 
tending to disappear and to be replaced by preliminary joe ckeying so 
that each party will be in the best possible position for a supposedly 
neutral person or group representing Government to make recom- 
mendations for settlement of the dispute. 

Section (1), establishing a mediation board, and section (p), author- 
izing the board of inquiry to make recommendations for settlement 
of the dispute, go in the direction of extending Government authority 
in this field and further weakening the practice of collective bargain- 
ing. Admittedly, the recommendations of such boards do not have 
the force of law, but in practice it becomes difficult or impossible to 
reject such recommendations. 

There is no satisfactory answer to this problem unless we face up 
to the fact that if it were not for the fact of labor monopoly in many 
industries, Government intervention would be unnecessary. No harm 
is done to the general economy, in most instances, when the parties 
test their relative economic strength, if such test is not extended to the 
whole or a substantial portion of an industry. 

Concentration of economic strength in the hands of labor unions has, 
in many instances, progressed to the point that it may be appropriately 
considered a monopoly. In the exercise of this monopoly power 
some labor unions have resorted to measures which, if used by any 
other economic group, would result in drastic action under laws 
designed to curb monopoly and restraint of trade. 

The exercise of monopoly power by any group—industry, labor, 
agriculture, or Government—is a threat to the maintenance of suc- 
cessful self- government and the preservation of private enterprise. 

The policy of the American Farm Bureau Federation in this con- 
nection is expressed in the following statement of policy : 

Industrywide and areawide bargaining should be prohibited. This goes to 
the root of the problem—the growth of labor monopoly. Prohibition of in- 
dustrywide and areawide bargaining will (1) restore genuine collective bar- 
gaining between employers and employees, (2) stop the trend toward centraliza- 
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tion in Government the function of settling labor controversies, (8) minimize 
domination of local unions by national unions, and (4) tend toward prevention 
of industrywide strikes which jeopardize the general welfare and the national 
security. The trend toward industrywide and areawide bargaining is accom- 
panied by an increasing number of strikes which in effect are directed against 
the public rather than against employers. If this trend is not curbed, it is 
inevitable that labor and management will lose their freedom to negotiate, and 
Government will assume control and domination of this function. 

Featherbedding: We regret that S. 2650 fails to deal with the prob- 
lem of featherbedding. eer Supreme Court decisions have effec- 
tively nullified any intention Congress may have had in the enactment 
of section 8 (b) (6) of the act. We respectfully recommend the in- 
clusion of a section in the bill to establish as an unfair practice any 
interference with the adoption of economic and improved practices 
and to provide that a provision of any contract which requires un- 
economic practices is invalid as being contrary to public policy. 

We submit that these recommendations are in the interest of work- 
ing people and of the organizations representing them. 

One of the most difficult problems of our time is the devising of 
means to deal effectively with labor-management issues with appro- 
priate consideration of the interests and rights of workers and other 
parties, including the public. With all due respect we do not believe 
5. 2650 represents any progress in this direction. 

The CHarmMan. Thank you very much, Mr. Triggs. Have you 
any questions ¢ 

Senator Griswop. I believe not. 

The Cnarrman. We thank you very much for your statement. 

The meeting will stand adjourned until tomorrow morning at 10 
o'clock. 

We have two more witnesses that wanted to appear, that we prom- 
ised to permit to appear. One is the National Association of Manu- 
facturers, George W. Armstrong, chairman of industrial relations. 
And we expected the American Federation of Labor to appear today. 
I would have given them time tomorrow, but they have requested they 
be permitted to file their comments on the President’s recommenda- 
tions rather than appear in person. 

I have been asked by Senator Ellender of Louisiana to permit him 
to bring some witnesses in tomorrow after we have heard our first 
witness. There is some problem in Louisiana he wants the privilege 
of appearing on. And, of course, we always give our colleagues an 
opportunity to appear if they desire to do so. So I asked Senator 
Ellender to come in tomorrow. 

There are a number of documents which I will include in the 
record at this point: 

First there is a statement of H. R. Northup, executive vice president 
of the National Retail Lumber Dealers Association, on amendments 
to the Labor-Management Relations Act. 

There is a statement of Edgar Corry, Jr., of the Mather Humane 
Stock Transportation Co. 

There is a statement submitted by the Missouri State Chamber of 
Commerce, Jefferson City, Mo., dated February 3, on the President’s 
proposals to amend the Taft-Hartley Act. 

There is a statement, dated January 28, 1954, to the chairman of the 
committee, from the National Counsel of Farmer Cooperatives. 
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There is a letter of January 13, 1954, to the chairman of the com- 
mittee from the Norton Memorial Infirmary, Louisville, Ky. 

There is a letter to the chairman of the committee, dated January 
18, 1954, from Hon. Laurence Curtis, a Member of Congress from the 
State of Massachusetts. 

There is a statement directed to the Committee on Labor and Public 
Welfare of the United States Senate, regarding proposed revisions of 
the National Labor Relations Act, as amended, by J. B. Nordholt, 
Jr., Webster Manufacturing, Inc., Tiffin, Ohio. 

There is a statement of Theodore R. Iserman, to the Senate Com- 
mittee on Labor and Public Welfare. 

There is a statement of Arthur J. Packard, dated February 5, 1954. 
Mr. Packard is chairman of the governmental affairs committee of 
the American Hotel Association and also president of the Packard 
Hotels Co., Mount Sterling, Ohio. 

There is a statement of Carl Brown, executive director of the Fore- 
man’s Association of America, with headquarters at Detroit, Mich. 

There is a letter, dated January 27, 1954, from the Office of the Gen- 
eral Counsel, National Labor Relations Board, Washington, D. C., 
and signed by Mr. George J. Bott, General Counsel; and also a state- 
ment submitted by Mr. Bott, dated February 5, 1954. 

There is a statementt by David J. McDonald, president of the 
United Steel Workers of America, dated February 5, 1954. 

There is a statement to the committee presented by John C. Curtin, 
president of the Alliance of Independent Telephone Unions, 91 Hal- 
sey Street, Newark, N. J. 

There is a statement of Maurice R. Franks, president of the Na- 
tional Labor-Management Foundation, Chicago, Ill., presented 
to the committee. 

There is a statement by Fred A. Hartley, Jr., co-author of the 
Labor-Management Relations Act of 1947, and former chairman of 
the House Committee on Education and Labor. 

There is a letter addressed to the chairman of the committee, dated 
February 5, 1954, from the Old Dominion Box Co., Inc., Charlotte, 
N.C. 

There is a letter, dated February 5, 1954, from Mr. Guy Farmer, 
Chairman of the National Labor Relations Board, addressed to the 
chairman of the committee. 

(The documents are as follows :) 


STATEMENT OF GEORGE W. ARMSTRONG, JR., CHAIRMAN, INDUSTRIAL RELATIONS 
COMMITTEE, NATIONAL ASSOCIATION OF MANUFACTURERS 


My name is George W. Armstrong, Jr. I am president of the Texas Steel Co., 
Fort Worth, Tex. I am the chairman of the industrial relations committee of the 
National Association of Manufacturers and appear here today as the representa- 
tive of that association. This association is composed of a membership of over 
20,000 industrial companies, representing the complete geographical scope of the 
country and its territories; it includes companies in a very wide variety of 
businesses; and over 80 percent of the membership is in the category of small 
business, employing less than 500 employees. 

I have also served as an industry member of the Dallas Regional War Labor 
Board for about 2 years during World War II, and as an industry member of the 
National Wage Stabilization Board during 1951 and 1952. In March of 1953, I 
represented the National Association of Manufacturers on the subject of Taft- 
Hartley amendments before the House Committee on Education and Labor, 
and also before this Committee on Labor and Public Welfare. 





3470 TAFT-HARTLEY ACT REVISIONS 


At that time we suggested certain criteria which we believed sound in judging 
the validity of amendments which were then being reviewed. ‘They are equally 
sound now. These criteria are: 

1. Does the proposed amendment tend to promote rather than restrict the 
freedom of the individual in our society? 

2. Does actual experience under the law indicate that it needs amendment? 
3. Is the proposed amendment likely to improve employer-employee relations 
in the future? 

4. Does the proposed amendment encourage a larger sense of responsibility on 
the part of both parties? 

5. Does the proposed amendment require the assumption of equitable obli 
gations and responsibilities by employers, employees, and their representatives? 

(. Will the proposed amendment by promoting industrial peace serve the public 
interest ? 

Some of these measuring devices above are more pertinent in one case than 
another. By and large, however, we felt that they were helpful before, and that 
they will be helpful again. 

Before going into the recommendations of President Eisenhower, we wish to 
endorse the objectives of his state of the Union message of January 7. Beyond 
that, we are quite in accord with the objective, in his message of January 11 on 
labor legislation, of recommending improvements in the Labor-Management 
Relations Act. 

As we have expressed our position in the past, the act has made a major con 
tribution to industrial peace and to the best interests of the country as a whole. 
There are, of course, improvements that can be made and we are encouraged that 
efforts are being made along that line. 

Now we should like to direct our comments to the proposals contained in the 
President's special message of January 11. 


I, FEDERAL MEDIATION AND CONCILIATION SERVICE 


In the President’s message, it is recommended that when an injunction is 
issued, the Federal Mediation and Conciliation Service shall empanel a_ local 
board to meet with the parties in an effort to seek settiment. 

The Smith bill, S. 2650, proposes that in any case where a temporary restrain- 
ing order is issued in a dispute involving an employer and a certified or recog 
nized representative of employees, the Federal Mediation and Conciliation 
Service shall appoint a board composed of citizens of the locality where the 
distpute exists, to meet with the parties and seek a settlement. This provision 
is mandatory, whereas under the present law the Mediation and Conciliation 
Service is authorized but not required to proffer its services in any dispute 
affecting commerce. 

The cause of industrial peace and of labor-management relations will be 
best served where a minimum of intervention by Government agencies occurs. 
Upon invitation of the parties, the Federal Mediation and Conciliation Service 
should be available to assist the parties to reach a settlement. 

As in other section of our comments, we feel that no Government agency 
should be authorized to impose or recommend the terms of settlement in any 
labor dispute. Beyond that, even where an injunction is issued in a strike 
case, it is our opinion that no special board should be empaneled. 

It is recommended that the parties be encouraged by all possible means to 
reach settlement in labor disputes but that no special boards be authorized by 
Government agencies for that purpose. 


Il. SECONDARY BOYCOTTS 


There is a further recommendation by the President that, in secondary boycott 
cases, the application for an injunction be discretionary; also that certain work 
should be removed from protection against secondary boycotts. 

S. 2650 proposes to write into the act two broad exceptions beyond those 
already developed by interpretation. In the words of its sponsor, the bill 
“eases the ban on secondary boycotts by permitting the unions to bring pressure 
on secondary employers who are working on materials ‘farmed out’ by a struck 
employer and on secondary employers who are jointly engaged in performing 
work on a construction project with the primary employer.” 

With respect to “farmed out” work, this would permit unions to assist one 
another by secondary boycotts to assure the success of primary strikes, but 
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would prevent employers from obtaining any assistance in fulfilling contract 
obligations and maintaining operations during a strike. In the construction 
industry the bill would reopen one of the most damaging areas for secondary 
boycotts. 

In the 1953 hearings before Senate and House committees, {2 representatives 
of business discussed this subject and unanimously objected to any weakening 
of the present provision. It was the contention of more than half of that 
number that there should be more control over secondary boycotts, rather than 
less. 

It has been our position in the past that the regulation against secondary boy- 
cotts of all kinds should be strengthened, not weakened or removed. Congress 
is fully justified in encouraging the more constructive practices engaged in 
by either labor or management, but is justified in discouraging and limiting 
any practices which are directed at innocent third parties. The parties them- 
selves are called upon to raise their sights and the influence of legislation should 
be in that same direction. 

S. 2650 would strike out the mandatory injunction provision and place all 
applications for injunctions on a discretionary basis. The effect on employers 
put out of business and the effect on innocent employees thrown out of work is 
readily apparent. 

That the so-called mandatory injunction provision of the present law permits 
ample discretion on the part of the NLRB General Counsel and the courts to 
avoid any injustice is illustrated in the Board’s report of injunction cases in 
the first 5 years of the law’s operation. The Board’s reports show that during 
this period 1,166 boycott charges were filed against unions but that these resulted 
in only 125 applications for injunctions which in turn resulted in the issuance 
of only 59 injunctions or an average of 12 per year (NLRB Annual Reports, 
1948-52, appendix 1A and Summary of Injunction Litigation). Clearly, this 
record will not support the charge that the injunctive remedy has been abused. 
At the same time, there has been no suggestion from any quarter of any other 
remedy adequate to protect the rights of all concerned against unlawful acts 
before irreparable injury results. 

After an opportunity to view this problem for a rather long period, we feel 
more strongly than in the past that control of secondary-boycott practices should 
be improved, and the agency having the responsibility should continue to utilize 
mandatory injunctions where a secondary boycott is judged to exist. This can 
be done by making clear the intent of Congress to prevent a labor dispute be- 
tween employees and their employer from being used to cause interruptions 
among the employees of other employers, not involved in the labor dispute. 

The problem of secondary boycotts has been a source of major concern to 
business over a long period. In the testimony presented in 1953, much time was 
devoted to the many difficulties and to the variety of ways in which secondary 
boycotts have been applied. It was our feeling at that time, and it is a stronger 
conviction now, that the act should be amended to 

1. Prevent current labor union practices of threatening secondary employers, 
such as suppliers and customers. 

2. Prevent unions from bringing pressure to bear on “nonemployees” such as 
agricultural and railroad workers and supervisors to cause them to engage in 
secondary boycotts. 

3. Prevent union practices of having union members refuse to report to work 
on boycotted goods. 

4. Reverse a Supreme Court decision sustaining an NLRB ruling that truck 
drivers who refuse singly to make deliveries are not engaged in “concerted” 
activities. 

5. Reverse an NLRB ruling that a secondary boycott which takes place at the 
same place as the primary strike cannot be “distinguished” from the primary 
strike. 

It is recommended that control of secondary boycotts be broadened and that 
the mandatory injunction in such cases be retained. 


III. ECONOMIC STRIKERS 


The recommendation in the special message proposes to prohibit the National 
Labor Relations Board from considering a petition by the employer challenging 
the representation rights of the striking union, or a petition on the part of any 
other union claiming to represent the employees for a stated period of time. 

There is a provision in the present law to prevent voting in a representation 
election by an “economic striker” who has been permanently replaced, and 
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provided no charge of unfair labor practice exists. These two qualifications 
limit greatly the number of times when this provision can be utilized. 

When it does occur, the present provision should apply, since it is the only 
way in which accurate expression by vote may be obtained from the persons 
who will actually continue as employees. 

Where an employer is charged with an unfair labor practice, and even though 
the charge has not been sustained, a permanently replaced employee may vote 
in a representation election. Where the person has not been permanently 
replaced, no question is raised, since he is still an employee. 

It is true that S. 2650 would retain the present provision that economic 
strikers who have been permanently replaced are not eligible to vote in an 
NLRB representation election. However, the bill would preclude the Board 
from holding elections during an economic strike on petition filed by the em- 
ployer within 1 year after the start of the strike, or on petition filed by a rival 
union within 4 months after its start. This provision would apply only in 
cases where the strike is lawful and did not involve union recognition as an 
issue at the time it began. 

The question whether replacements are permanent has never been a serious 
problem for the Board, and labor organizations have been unable to cite actual 
cases to support the “union busting” charge. Thus the present proposal would 
seem to add little except delay—a feature which might well prolong labor strife 
and embarrass the Board in cases requiring prompt determination of a repre- 
sentation question. 

It is recommended that, in the case of an economic strike, no legislative 
changes should be made that would cause delays in elections; further, that 
strikers who have been permanently replaced should not be permitted to vote in 
a representation election. 


IV. OPENING OF LABOR AGREEMENTS 


The President recommends that the law be amended so that parties to a labor 
agreement would not be required to negotiate further during the term of the 
agreement unless authorized in the agreement or by mutual consent of the par- 
ties. 

Labor agreements in actual practice have never been so inclusive or so detailed 
as to cover every contingency, and they probably never can be made so. How- 
ever, if they are to mean anything, they should mean that they are the matters on 
which the parties have committeed themselves for a stated period. Very often 
both parties will realize the need for a new clause, or for adjustment of one 
already in the agreement, and will proceed to fill that need. 

By interpretations in the past, employers have been required to bargain on 
matters not in an existing agreement, or even on matters that were previously 
negotiated, and intentionally omitted from the agreement when it was completed. 

The labor agreement can have validity if the parties observe not only the verbal 
content but also its intend as to content, in terms of both inclusion and exclusion 
of subjects. Unless this is the approach, it becomes a delusion rather than a 
basis for improved employer-employee relations. 

It is recommended that the parties should be equally responsible to preserve 
the terms of a labor agreement and that it may be opened for further negotiation 
only as specified in the agreement or by mutual agreement of the parties. 


Vv. NATIONAL EMERGENCY STRIKES AND LOCKOUTS 


In the next recommendation in the President’s special message, it is provided 
that the President may direct a board of inquiry in the case of national emergency 
strikes to make recommendations for the settlement of the dispute. 

In determining whether a labor dispute constitutes a national emergency, the 
number of plants or companies involved should not he controlling. The test 
will be whether the national health and safety are, in fact, imperiled. 

The proposal to give the President a series of alternatives or any combina- 
tion of such alternatives to deal with national emergency strikes received sub- 
stantial management support during the hearings last spring. Further, prac- 
tically all management witnesses emphasized strongly that the emergency pro- 
visions should be strengthened rather than weakened. 

The present provisions have worked well in the cases where they have been 
used. However, they provide no assurance to the public that there will be no 
strike after the 80-day period. Much of this is due to the fact that there is a 
single rigid procedures to be followed, thereby relieving the parties from some of 
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their responsibility to continue in collective-bargaining sessions. This is true 
only because the partes are well aware of what is available to the Federal 
Government. 

If alternatives were available, the parties would be uncertain as to exactly 
what would be done, and they would be more likely to settle the dispute them- 
selves rather than look to the Federal Government. With alternatives avail- 
able to the President, they could be tailored to fit the specific case involved. 

More important than this proposal, however, is a continuation of our long- 
standing opposition to any Government panel or board being authorized to make 
recommendations for the settlement of a dispute. Where such a Government 
body has been authorized to make recommendations, the results have been far 
from satisfactory either to the public or industry. The most recent experience 
was that of the Wage Stabilization Board which, after being given power to 
intervene in disputes, interjected itself into noneconomic issues having nothing 
to do with wage stabilization. Admittedly, the stated purpose of most such 
boards has been to merely make advisory recommendations. However, they 
have generally been accepted by the public as more or less compelling particu- 
larly in the many cases where they were backed up by the full power of the 
President of the United States. Technically, this may not be compulsory ar- 
bitration in the legal sence of the term but, certainly, it operates in much the 
same way. When procedures exist for such boards or panels to make recom- 
mendations, the usual means of reaching settlements are discounted and the mere 
presence of a set of recommendations is a hinderance. 

It is recommended that, in case of national emergency, strike, or lockout the 
President be empowered to utilize the reports of a fact-finding board; that vari- 
ous approaches to voluntary settlement be available, but that no such boards be 
called upon to make reeommendations as to terms of settlement. 


VI, UNION SHOP EXCEPTIONS 


In the special message of the President, certain exceptions are recommended 
to the present regulations on union-shop contracts. As a result, in the construc- 
tion, amusement, and maritime industries, a prehire contract might be made with 
a union, and an employee would be required to join the union within 7 days of 
the start of employment. 

8S. 2650 appears to go farther than the President’s recommendation. As a 
result, this bill would extend these two provisions to any industry or section 
thereof in which the Board finds employment is casual, intermittent or tempo- 
rary in nature, and usually does not exceed 30 days with a single employer. 

The individual should have the right to join or not to join, as intended by the 
legislation. 

To us this means that the limitations should be increased, and none of them 
removed. To permit “casual, intermittent, or temporary” employment to be 
handled differently might well be the forerunner of a series of exceptions, which 
themselves would obstruct the application in general of the 30-day limit now 
applied in union shop contracts. Beyond that, it would subject prospective 
employees to stated conditions at a time when they have no status as an em- 
ployee. It would not be an adjustment of current provisions, but would add a 
completely new feature to the present content of the Labor-Management Rela- 
tions Act. 

It is recommended that the law be so amended as to remove any provision for 
any form of compulsory unionism. 


VII. DEFINITION OF AGENT 


It is recommended in the President’s message that the act be amended to make 
th traditional common-law rules agency applicable. 

Neither management nor labor should be held accountable for acts for which 
it is not responsible. Both, however, should be obliged to answer for the acts 
of their agents. 

In the past, there has been little difficulty in tracing and identifying the source 
of management actions, but the same has not been true of unions, in many cases. 

The Congress, in regulating unfair labor practices of labor organizations and 
their agents for the first time in the Taft-Hartley Act in 1947, recognized that 
under then existing law relating to proof of agency in labor disputes, labor 
organiaztions could evade responsibility. To avoid this construction the Laber- 
Management Relations Act provided in section 2 (13) that: 
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“In determining whether any person is acting as an ‘agent’ of another person 
so as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified 
shall not be controlling.” 

Senator Taft stated that the purpose of this amendment was “to restore the 
law of agency as it has been developed in common law” (93 Congressional 
Record 7001, June 12, 1947). 

S. 2650 proposes to amend section 2 (13) to read: 

“In determining whether any person is acting as an ‘agent’ of another person 
so as to make such other person responsible for his acts, the common-law rules 
relating to agency shall be applicable: Provided, That no labor organiaztion shall 
be held responsible for the acts of any individual member thereof solely on the 
ground of such membership.” 

There has developed a realiaztion of the need to implement the intent of 
Congress and to clarify the act as recommended by the President. 

What is really needed is an amendment that would establish a method to 
allow the Government to proceed against union officials who disclaim respon- 
sibility for the concerted activities of their members. 

It is recommended that changes in legislation should be made so as to assure 
that unions shall be held responsible for the actions of their agents, just as 
management is. 


VILL. FREE SPEECH 


In the message of the President it is recommended that the right of free speech 
is to apply equally to labor and management in every aspect of their relationship. 

Because the right of employers to express their views on labor relations matters 
had been severely restricted under the Wagner Act as interpreted by the National 
Labor Relations Board, Congress undertook to protect the right of free speech 
in the Taft-Hartley Act in section 8 (¢) by providing that: 

“The expressing of any views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the provisions of this act, 
if such expression contains no threat of reprisal or force or promise of benefit.” 

The Board has held at times that such right of free speech should not apply 
to representation cases and has set aside the results of elections because of em- 
ployer expressions, even though these were not adjudged to be unfair labor prac- 
tices (General Shoe Corp. 77 N. L. R. B. 124). 

While in the past 3 months the Board has recognized the right of free speech 
in election cases (National Furniture Manufacturing Co., 106 N, L. R. B, 228, 
released October 27, 1953). However, as stated in the President's recent labor 
message, “the right of free speech is fundamental” and an amendment is desir- 
able to protect it against encroachment or limitations under different cireum- 
stances. 

In all fairness labor unions and management should be permitted to advise and 
inform employees, consistent, of course, with the limitations of truth and fair 
play. The test in each case could very properly be whether the expression of 
either contains any “threat of reprisal or force or promise of benefit.” 

In all fairness labor unions and management should be permitted to advise and 
inform employees, consistent, of course, with the limitations of truth and fair 
play. The test in each case could very properly be whether the expression of 
either contains a “threat of reprisal or force or promise of benefit.” 

It is recommended that section 8 ¢) of the act should be amended so that the 
principle of free speech will be applied to representation cases as well as to 
unfair labor practice cases, 


IX. STATE JURISDICTION 


The President recommends that, when the health or safety of their citizens are 
involved, the States and Territories should not be deprived of the right to deal 
with such emergencies. 

The greatest tragedy of our times, apart from wars, has been the spread of 
centralized political power over the lives of individual citizens. In many parts 
of the world, this power has become absolute. In the United States, centraliza- 
tion of power in the Federal Government has in the past 2 decades impaired in- 
dividual freedom—but fortunately, the damage is not irreparable nor the trend 
irreversible. 
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Federal Government has, largely through its spending and taxing powers, taken 
from the States much of their vitality and power. More and more, in recent years, 
have the States been forced to rely upon Federal financial assistance—and with 
this loss of financial independence the powers of the States to administer their 
own affairs, within their own borders, have diminished. 

Preemption of State’s rights by Federal Government, with its inevitable con- 
striction of Individual freedom, has come to be recognized as a real danger to 
American principles. 

Federal law, as interpreted by the National Labor Relations Board, and even 
by the Supreme Court, too often supersedes State law. Thereby the rights of the 
States to regulate strikes and picketing have been overridden. 

Strikes and mass picketing sometimes lead to violence——-yet the States, to a 
considerable extent, have become powerless to protect their citizens from physical 
harm and damage to property. Since Federal boards have no police force to 
maintain peace and order, it is difficult to see why the States should not have 
the authority to go with the responsibility to protect their citizens. 

Under interpretations which have been applied, either by the National Labor 
Relations Board, or by the courts, States have been placed in the position of losing 
the authority to protect the health and safety of their citizens. We feel that 
legislative action is required to assure to the States and Territories the authority 
to deal with State emergencies, even though such matters also be subject to Fed- 
eral statutes. 

It is recommended that legislation be enacted establishing the authority of the 
several States and Territories to regulate or restrict strikes, picketing or boy- 
cotts, in line with their obligation to protect the health and safety of their 
citizens. 

It is further recommended that such changes should not result in imposition 
of, or recommendation for, settlement of labor disputes. 


xX. SECRET BALLOT 


In the President's message he states that the individual employee should have 
a right of free choice by secret ballot, when he is called on strike. 

In the application of this principle, probably no prescribed approach is either 
adequate or logical. It is our feeling that in some cases a vote would have value 
and salutary effect prior to the calling of a strike. In other cases, there would 
be more gained by a secret ballot after the strike has started, as proposed in 
S. 2650. 

The ballot, whenever taken, should be on whether the employer’s last offer 
should be accepted in settlement of the strike. Unless the issue is made specific 
in that way the ballot may be construed, both by the employee and by the union, 
as a general endorsement of the actions of the leaders of the union involved. 

We believe that such ballot should result from a request made by either of 
the parties; that it should not be mandatory unless one of the parties does 
make such a request. 

It is recommended that in case of a threatened or actual strike the law should 
make it possible for a secret ballot to be conducted, on whether the last offer of 
the employer should be accepted. Such vote might occur before the strike has 
started, or after, or both; and upon the request of either party rather than 
mandatory in the absence of a request from either party. 


XI. CHECKOFF AUTHORIZATION 


In many labor agreements, a system of dunes collection by payroll deduction 
is specified. It is felt that, in such cases, the terms and conditions should be 
covered in the agreement itself, and that one of the terms should be the privilege 
of revocation by the employee, 

However, there seems to be no need for uniformity in the handling of the details 
of a dues checkoff plan, since the opportunity is presented at regular intervals 
to review this matter, at the time of expiration of the agreement. 

We support the principle which permits revocation of such checkoff upon the 
initiative of the employee. 


SUMMARY AND CONCLUSION 
The President's message contained one recommendation not reflected in S. 2650. 
This recommendation recognized the deficiency in the Labor-Management Rela- 


tions Act provisions designed to regulate union welfare funds and suggested the 
following course of action: 
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“It is my recommendation that Congress initiate a thorough study of welfare 
and pension funds covered by collective bargaining agreements, with a view of 
enacting such legislation as will protect and conserve these funds for the mil- 
lions of working men and women who are the beneficiaries.” 

Certainly this is a matter which deserves the most careful study and well con- 
sidered legislation, for there is doubt that many such union welfare funds are 
actuarially sound and that the rights of beneficiaries therein are adequately 
protected. 

There are other matters of public interest omitted from the program as de- 
veloped thus far. In this category, and worthy of mention as examples, are the 
prehibition of recognition strikes, more effective regulation of “featherbedding” 
practices of unions, and the question of monopoly power in the hands of inter- 
national unions. 

Our hope for improvement in employer-employee relations prompts us to 
advise: 

1. There should be no authorization of special boards to be empanelled by 
the Federal Mediation and Conciliation Service. 

2. Restrictions against secondary boycotts should be increased and the manda- 
tory injunction retained. 

3. In case of an economic strike, strikers who have been permanently replaced 
should not vote in a representation election, and no legislative change should be 
made so as to delay such elections. 

4. In case of national emergency, no fact-finding board should be called on to 
recommend terms of settlement of a labor dispute. 

5. Any form of compulsory unionism should be removed, but at the very least, 
no changes should be made which would reduce the present limitations. 

On the other hand, the cause of industrial peace and the public interest will be 
furthered by changes along the following lines: 

1. The parties should be protected from opening labor agreements except as 
specified in the agreement or by mutual consent. 

2. Responsibility for the acts of agents should apply to both management and 
labor. 

3. The principle of free speech should apply equally in labor-management 
relations, including representation cases. 

4. The States and Territories should have full authority to deal with certain 
areas of labor-mangement relations, where the welfare of their citizens is 
involved. 

5. Employees should be enabled by secret ballot to express their desires regard- 
ing a strike, either before or after the start of such strike, but not on a mandatory 
basis unless requested by one of the parties. 

6. Employees should be permitted, in case of checkoff deduction of union dues, 
to have the privilege of revocation. 

7. The proposed study in connection with union welfare funds should receive 
careful attention, in view of the importance of such funds to the intended bene- 
ficiaries. 

Our attempt has been to try to convey from a background of industrial opera- 
tions what we conceive to be the needed essential changes for the benefit of the 
public in this whole field, along with our best estimate of the favorable and un- 
favorable prospects that might result from the current proposals. 


STATEMENT OF H. R. NortTuup, ExecuUtTiIve VICE PRESIDENT, NATIONAL RETAIL 
LUMBER DEALERS ASSOCIATION, ON AMENDMENTS TO LABOR-MANAGEMENT 
RELATIONS ACTs 


Mr. Chairman, my name is H. R. Northup, and I am executive vice president 
of the National Retail Lumber Dealers Association. The views I express herein 
on the President’s proposals to amend the Labor-Management Relations Act are 
the views of the thousands of retail lumber and building materials dealers of 
the Nation. 

The President in his message of January 11, 1954, asked the Congress for cer- 
tain amendments which have now been incorporated in S. 2650, the bill now 
before your committee. 

There are several of the President’s recommendations which we believe will 
improve the present law, and which will be for the best interests of the public. 
These are: 

1. Clarification of the right of free speech. 
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2. Stabilization of the contractual relations between employer and em- 
ployee by providing that the contract will not be reopened during its term. 

3. Provision for adequate safeguards against misuse of welfare funds. 

4. Clarification of the jurisdiction of the States. 

5. Secret balloting on strikes. 

We believe these recommendations will make for better labor relations between 
employer and employee and will better protect the public whose interest should 
be paramount, 

RECOMMENDATIONS WHICH SHOULD BE REJECTED 


There are some recommendations of the President which, in our opinion, would 
weaken the present law and which would be a step backward in labor-manage- 
ment relations. 


I. Secondary boycotts 


There are three changes recommended by the President which would relax 
the present provisions on secondary boycotts which recommendations we strongly 
oppose. 

(a) The proposal to change the present requirement of a mandatory injunction 
to make such action discretionary.—When there is a secondary boycott there 
must be immediate and sure action to terminate it or neutral and innocent people 
will be seriously injured. Under the present practice the General Counsel 
screens each secondary boycott complaint and he can apply for an injunction 
only if there is reasonable cause to believe a violation exists. It is then up to 
the courts to decide. So, there is a certain amount of discretion to be exercised 
by the Counsel. However, if it was entirely discretionary the Counsel would 
be under constrant pressure which would possibly influence his judgment. We 
believe the present provision for a mandatory injunction should be retained. 

(b) The recommendation for “farmed out” work.—This recommendation 
would, under the present language of S. 2650, cause untold hardships to innocent 
employers, and would encroach upon the right of an employer to conduct business 
with other employers. To permit a union to expand its activities by boycotting 
the place of business of another employer who is not involved in the controversy 
is contrary to the rules of fair play. 

To permit secondary boycotts against employers handling “farmed out” work 
as provided in S. 2650 is to authorize action which is not a legitimate concerted 
activity and should be denied by the Congress. 

(c) Secondary boycott at the construction site—There are many dangers in 
this recommendation. Many innocent and neutral employers and employees wil! 
suffer if this is enacted into law. Lumber and building material dealers who 
furnish building materials for all types of construction have cause to be alarmed 
at this proposal. A strike against any one contractor, subcontractor, or inde- 
pendent contractor performing some minor service at the construction site could, 
under this proposal, stop all work on the site with resulting delay, increased 
costs and other injuries to people in no way involved in the dispute. In such 
a case the flow of all building materials to the construction site would stop, there- 
by affecting distributors up and down the line. This is nothing more than 
making it legal to shoot an innocent bystander. 

To approve this provision weakening the present secondary boycott provision 
would be the biggest setback to construction in years. 


II. Authorizing a prehire contract and reducing the waiting period from 30 to 7 
days in the construction, amusement, and maritime industries 


We oppose this recommendation because it is contrary to the fundamental 
principle that in collective bargaining employees should be permitted to select, 
in a democratic manner, their own bargaining agent. Furthermore, to reduce 
the period within which the employees must join the union to 7 days virtually 
amounts to a closed shop and would undoubtedly result in even more complete 
domination of employment opportunity by strong unions than presently exists. 
It is another step toward compulsory unionism which, if permitted in the con- 
struction industry, would soon spread to other areas. 


CHANGES RECOMMENDED BY RETAIL LUMBER AND BUILDING MATERIAL DEALERS 


The President’s message was silent on certain matters which to those engaged 
in construction and distribution of building materials are highly important—the 
closing of loopholes in the secondary boycott provision. 
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Secondary boycotts are vicious and are never justified. Any weakening of the 
present act would merely encourage boycotts. This provision should not be 
weakened but should be strengthened to remove some of the inequities and loop- 
holes which have crept into the law by interpretations which are contrary to 
the original intent of the Congress. 

Voluminous testimony was presented to this committee in 1953 pointing out 
the various loopholes in the law, particularly in construction. Without repeat- 
ing this testimony, we urge the Congress to amend the present law as follows: 

1. To make it an unfair labor practice to induce or coerce employers to 
boycott another employer's products, 

2. To close the present loophole which permits secondary boycotts other 
wise prohibited to be accomplished by collective-bargaining agreements. 

3. Prohibit secondary boycotts accomplished by unions that cause workers 
not to accept work on boycotted jobs (the Glaziers case in Joliet, I11.). 

We have presented these recommendations and suggestions in an attempt 
to be helpful to the committee. The retail distributor of lumber and building 
materials has a vital interest in the free and uninterrupted flow of lumber and 
materials into all types of construction. Construction is one of the most im- 
portant segments of the economy. Any action which would in any way impede 
or hinder the continued active tempo of construction presently enjoyed would 
certainly have its impact upon the general economy of the Nation. 

Work stoppages in construction are felt not only by those engaged in construc- 
tion, but also by retail and wholesale distributors and manufacturers of building 
materials who employ hundreds of thousands of persons, 

The Congress in considering amendments to the Labor-Management Relations 
Act should, of course, consider and weigh the rights of the employer and the 
employee, but should be governed by the principle that the interests of the public 
are paramount to all other interests. We believe the recommendations we have 
made meet this test. 


STATEMENT OF EpGar C. Corry, JR., oF MATHER HUMANE Stock 
TRANSPORTATION Co. 


My name is Edgar C. Corry, Jr., and I am the attorney and secretary of Mather 
Humane Stock Transportation Co., which is an Illinios corporation, with its 
principal office and place of business located at Chicago, Ill. My company is 
engaged in the business of building and leasing of railroad freight cars. We are 
engaged in interstate commerce. 

The production and maintenance employees of my company are represented 
for purposes of collective bargaining by the United Steelworkers of America, 
CIO, On April 1, 1952, this union called a strike against our company. The 
strike lasted for 44% months causing the loss of $215,837.64 in wages to employees. 
Yhe prolonged strike also caused the loss of production which is and was vital to 
our country’s defense. Our construction ane repair of railroad freight cars which 
is deemed vitally significant to the transportation of necessary defense materials 
was brought to a standstill. 

Of course, losses to employers, to employees, and to the public are the inevitable 
result of any strike. The unfortunate thing about our strike in 1952 is that it 
never should have occurred, and, worse yet, it accomplished nothing. 

By virtue of the fact that our employees are represented by the United 
Steelworkers, our company is caught in the so-called steel pattern. At the times 
of contract expiration and wage reopening, we are invariably confronted with 
contract and wage demands which are identical, or nearly so, with the demands 
which are made upon the country’s major steel companies. When the union 
finally settles with the large steel producers, the union insists that we and the 
other steel fabricators follow closely the pattern which has been set. Prior 
to the union’s settlement with the large steel producers, the union refuses to 
negotiate with us on any basis less than what it expects to obtain from.the 
steel producers. 

At the time our labor contract expired in 1952 the steelworkers had reached 
no agreement with the major steel producers, There was therefore no pattern 
for us to follow. Our company consequently offered to keep the plant open on 
a day-to-day hasis and to make any wage increase, which might be later agreed 
to, retroactive to the date of expiration of the old contract. This proposal was 

ver submitted for a secret ballot by the membership of the local; nor were any 
subsequent proposals of the company so submitted. When the strike was called, 
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no vote of the membership was taken to find out whether such action represented 
the desires of the members of the local union. When the strike was {nally 
terminated the settlement was based on the “steel pattern” which was established 
many weeks after our strike commenced. 

We are not submitting this information under the belief that our situation 
was a unique one. We know for a fact that it is not. The law does not 
presently require secret ballot votes on the employer's offer except under the 
national emergency strike provisions. The taking of a secret ballot strike vote 
is consequently the exception rather than the rule. 

The officials of our company believe that the useless strike which occurred at 
our plant could have been avoided if the union had been required to submit our 
offer to a secret ballot vote. We therefore believe that your committee should 
propose (and favorably report) amendments to the National Labor Relations 
Act providing mandatory secret ballot votes on the employer's last cffer before 
a strike is called. We think that such an amendment should also provide for 
the periodic submission of proposals made during a strike to a similar vote. 

In order to insure that a secret ballot be in fact an honest one, it should be 
supervised by an independent agency which conceivably might be the existing 
Federal Mediation and Conciliation Service. The union member is entitled to 
this right free from intimidation, coercion, and duress whether it be applied 
directly or indirectly by an organized minority. The establishment of this 
compulsory requirement would, in our opinion, and based on our personal 
experience, tend to minimize the number of strikes which are called annually 
and shorten the duration of such strikes when called. The net effect will be to 
preserve the American way of life and to give back to the union members the 
right of majority control over such vital issues as a strike. Such legislation 
would likewise inure to the benefit of the American public who likewise suffer 
from lack of production and lack of sales due to economic hardships resulting 
from prolonged strikes and lost wages. 


STATEMENT OF MIssourt STATE CHAMBER OF COMMERCE, JEFFERSON Crry, Mo., on 
PRESIDENT’S PROPOSALS To AMEND THE TAFT-HARTLEY ACT 


THE BASIC AIM SHOULD BE TO PERMIT STATES TO PROTECT THE PUBLIC 


The most pressing need for amendment of the Taft-Hartley Act is to return 
to the States their traditional authority to protect the public from the some- 
times damaging effects of lahor disputes. Recent Supreme Court decisions have 
ruled that the Taft-Hartley Act preempted much of the States’ authority to 
provide this protection. The failure and inability of the Federal Government to 
adequately protect life, limb, property, and rights of employees, employers, and 
the publ'c demands that Congress act to specifically permit the States to provide 
those essential protections. 

Presidential proposal on emergencies is a step in the right direction 

The President’s proposal that the Taft-Hartley Act be amended to make it 
clear that it does not deprive the States of the power to deal with emergencies 
that endanger the health or safety of their citizens is definitely a step toward 
overcoming the Supreme Court preemption decisions which have deprived the 
States of the power to deal with such emergencies. Some such amendment is 
very much needed to protect the public. 

It is necessary to amend the Taft-Hartley Act to permit the States to deal 
with emergencies that endanger the health or safety of their citizens because 
the Supreme Court ruled in 1951 that the act denied the States the power to 
regulate even local emergency strikes, when the company involved operated 
within one State, but affected interstate commerce. This, despite the fact that 
Congress had attempted to provide publie protection in the Taft-Hartley Act 
only from strikes causing a national emergency (see Amalgamated Association 
of Street Electric Ryu. Employees vy. Wisconsin Employment Relations Board). 
This Wisconsin case involved the most common form of local emergency—a 
strike by public utility employees. 

States can best handle local emergencies 

The chairman of the Wisconsin Employment Relations Board, Lawrence FE, 

Gooding, recently made a strong case for permitting the States to handle such 
31346—i4—pt. 6- 34 
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local emergencies when he said at a Philadelphia National Industrial Relations 
Conference sponsored by the Chamber of Commerce of the United States that: 

“* * * there are several definite, compelling reasons why the States should 
have a great deal of leeway in the regulation of this particular relationship. 
In the first place, the problems are basically local. Grievances arise locally. 
They must be settled locally. For the most part, negotiations are carried on on 
a local scale. True, there are some nationwide negotiations that the State 
would have little to do with, but those are just a few cases. Basically, we 
have those negotiations carried on locally and they must be settled locally. 

“The impact of work stoppages in all cases falls immediately on the local com- 
munity. The effect on interstate commerce in 99 work stoppages out of 100 is 
minor; it amounts to very little. 

“The second reason is that the problems in all States are not the same. In 
some States, labor organizations, may, by reason of favorable legislation, have 
developed to a degree in which it is now necessary to regulate the organizations. 
In other States, because of unfavorable legislation, labor organization may be 
in its infancy and may require some encouragement in order to bring it up to 
the standards that we now consider should be the standards for labor organiza- 
tions. 

“The situation existing in New York to me, in the port and longshoreman 
cases, is a perfect example of the difference in the problems. We in Wisconsin 
have no such problem. None of the inland States have that problem to face. 

“In the third place, individual States would furnish a factual experience upon 
which the Federal Government might rely in adopting Federal legislation, and 
as a perfect example of that, I cite the dispute that exists today in reference 
to how properly to handle national emergencies. Many of the States attempted 
to handle local emergencies; they approached the problem in different ways. 
If they had had an opportunity to experiment in those various States with their 
public utility antistrike laws, it is entirely possible that Congress would have 
gotten information that would have aided Congress materially in determining 
what steps to take in handling national emergencies. 

“Finally, State agencies are in a position to meet local emergencies with much 
more expedition. It just follows that in a small situation up in Wisconsin 
involving a few hundred people, no central national agency is in a position to 
step into a dispute arising there and dispose of the dispute promptly. * * *” 


8S. 2650 does not go far enough on State jurisdiction 


The bill (S. 2650) introduced by Senator Smith to carry out the President’s 
proposals provides that, “Nothing in this act shall be construed to nullify the 
power of any State or Territory to protect the health or safety of the people of 
such State or Territory during emergencies resulting from labor disputes.” 

This is definitely a step in the right direction and should be added to Taft-Hart- 
ley. However, it is doubtful whether this language by itself is sufficient to 
obtain the desired result of permitting States to effectively handle emergencies. 
The Supreme Court might conceivably place a very narrow definition on “emer- 
gency.” This seems especially possible when it is recalled that the Court in the 
Wisconsin case referred to above said the Wisconsin Public Utilities Act’* * * 
before us is not ‘emergency’ legislation but a comprehensive code for the settle- 
ment of labor disputes between public-utility employers and employees.” 

Therefore, it would be advisable for Congress to add to the language of S. 2650 
on State jurisdiction the following points: (1) Specifically give the States juris- 
diction over public utility labor disputes to enact such laws as they may see 
fit; (2) provide that nothing in the Taft-Hartley Act shall be construed to nullify 
the power of any State or Territory to regulate or qualify the right to strike or 
picket ; and (3) give State courts concurrent jurisdiction to enforce Federal labor 
laws as well as State laws not in direct conflict with Federal law. 


Public utility labor disputes require special treatment 

Missouri State Chamber of Commerce policies developed by the chamber’s 
labor committee and approved by its board recognize that: “Labor disputes 
may in the public interest require procedures that differ from other industries. 
Therefore, the Federal law should be amended to reserve to the States juris- 
diction over any labor dispute involving public utilities and permit the States 
to enact such laws as they may see fit.” 


State regulation of strikes and picketing essential to protect public 


In order for the States to adequately carry out their traditional police responsi- 
bilities to protect the public interest, they must be permitted to regulate srikes 
and picketing. 
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The Taft-Hartley Act as now written does not provide a clear guide as to how 
far the States can go in providing needed protections under their police power. 
The Supreme Court recently said in the case of Garner v. Teamsters Local No. 
776 that the Taft-Hartley Act still permits the States to exercise jurisdiction over 
traditional local matters of public safety and order such as mass picketing, 
threats against employees, obstruction of streets, or picketing of homes. But, 
the Court added, “We must spell out from conflicting indications of congressional 
will the area in which State action is still permissible.” 

The Court clearly indicated in this ease that Taft-Hartley had preempted the 
right of State courts to enforce Federal or State law on unfair labor practices 
which Taft-Hartley expressly forbids even though the State law is in complete 
agreement with the Federal law and even though Taft-Hartley does not provide 
immediate or effective protection from the unfair labor practice. Specifically 
in this case the Supreme Court ruled that the Pennslyvania courts do not have 
the power to enforce the State and/or Federal law by issuing an injunction to 
prevent the teamsters from picketing an employer to compel him to force his 
employees into joining the union. The Court ignored the fact that NLRB had 
not provided effective protection in such cases in the past while State courts had 
done so many times. 

Where can the public look for protection under this theory of exclusive Federal 
jurisdiction when a business is not big enough to meet the jurisdictional yard- 
stick of the NLRB yet, is covered by Taft-Hartley? Since handing down the 
Garner decision the Supreme Court has passed up an opportunity to clarify this 
no man’s land which it created by reversing without opinion the Alabama 
Supreme Court ruling in the case of Building Trades Council v. Kinard Construc- 
tion. Co, 


State courts can best protect the public 


This dilemma raised by the Supreme Court’s interpretations of the Taft-Hart- 
ley Act can best be handled by amending the act to give “* * * State courts 
concurrent jurisdiction to enforce Federal labor laws as well as State laws not 
in direct conflict with Federal law. This State court jurisdiction should include 
the power to grant and enforce by injunction or other appropriate action equit- 
able relief in cases such as jurisdictional disputes and secondary boycotts.” (Pol- 
icy statement approved by Missouri State Board of Directors on March 25, 1953, 
upon recommendation of the chamber labor committee. ) 

Apparently the chairman of the Wisconsin Employment Relations Board would 
go even further in giving State courts jurisdiction over labor disputes than 
this Missouri State Chamber policy would require. At the same conference 
previously referred to, Mr. Gooding replied to a question as to whether he agreed 
with a proposal for a State labor court setup as follows: 

“IT would be inclined to go a little further than that and say that all of these 
problems should be tossed in the laps of the courts that we now have, and 
particularly I am referring to so-called unfair labor practices, both by employers 
and employees. I see no reason why the present court setup, with additional 
referees, and so forth, that are necessary, couldn’t take care of the problem and 
do it in a manner better than is being done by either State boards or the National 
Labor Relations Board.” 

In this connection an NLRB news release of January 22, 1954, reports that 
it reduced the average time for processing unfair labor practice cases from 447 
days in fiseal 1952 to 350 days to end fiscal 1953. 

Professor Sylvester Petro of the New York University Law School summarized 
the case for giving State courts concurrent jurisdiction over Federal labor law 
when he wrote in the February 1953 Labor Law Journal that: 


“* * * the paramount considerations of policy and practice require the integra- 
tion of State courts in the general scheme of enforcement of the national labor 
policy as I have argued extensively elsewhere, practically all the relevant con- 
siderations point to the desirability of bringing the State courts into the picture. 
We have a single judicial head of the country—the United States Supreme Court. 
Appeals lie to that Court, in due course and subject to reasonable rules, from 
the decisions of all the other courts of the country, in matters of national con- 
cern or national law. With such appeals available from the decisions of State 
courts, there is absolutely no reason to believe that we shall not get as uniform 
a national labor policy from a conscious and deliberate program of enlisting the 
aid of the State courts as we now have. In fact, once the system is clearly es- 
tablished and understood, we shall probably have more uniformity than the 
present hopelessly confused situation has produced. We shall also have taken a 
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long-needed step in the direction of integrating the State and Federal judici 
aries, and, to that extent, of making ourselves a single Nation. At the same time, 
we shall have preserved the positive values inherent in the ‘States’ rights’ 
position: The State courts will have secured a dignified and important place in 
the national scheme of things.” 


SUMMARY OF OTHER RECOMMENDATIONS ON PRESIDENT’S PROPOSALS 


1. The secondary boycott provisions of the Taft-Hartley Act should be strength- 
ened rather than weakened as proposed by the President. The present mandatory 
injunction provision should be retained. The suggestion that the secondary 
boycott ban be removed from construction work at the site of a struck project 
would work a hardship on neutral employers who could be made victims of a 
dispute between other employees and the union. 

Instead present gaps in the secondary boycott ban should be closed. Section 
S (b) (4) should be amended to cover inducing other employers to boycott prod- 
ucts or services of a struck employee in addition to the present unfair labor 
practice of inducing employees of another employer to so boycott. 

2. The proposal to bar representative election petitions for 4 months by rival 
unions or in case of employer petitions up to a year or as long as an economic 
strike continues would deny employers and employees a basic protection, The 
simple rule should be maintained that when a claim is made by a union official 
that the employees wish to be represented by his union, the employer can ask for 
an election to determine whether this is the case. 

3. The proposal to protect both parties from being required to reopen contract 
negotiations during the life of the contract on subjects not previously discussed, 
unless the contract authorizes it or both parties agree, would be highly desirable. 

4. To permit emergency fact-finding boards to make recommendations might 
prove to be a step toward compulsory arbitration. 

5. To permit construction, amusement and maritime industries to enter into 
prehire contracts and compulsory union membership agreements after 7 days 
would result in the right to work being denied qualified workers in these indus- 
tries. Instead the right to work regardless of union membership should be 
guaranteed all workers (see Missouri State Chamber Research Reports on the 
right to work for detailed discussion of this point). 

6. The proposal to require Communist disclaimer affidavits from employers is 
constructive, but would not close present loopholes. This would require a union 
cflicial or employer to swear that he is not now, never has been, and never will 
be a member of the Communist Party or a Communist-front organization, as 
those terms are defined in the Internal Security Act of 19°0. 

7. Unions should be held responsible for actions of their members when con- 
nected with union activity. 

8. The proposal to make it clear that the present right of free speech guar 
anteed by Taft-Hartley “applies equally to labor and management in every aspect 
of their relationship” is very desirable. 

9%. The proposal to study union welfare pensions and funds is very much needed. 
State regulation of these funds is desirable since the States regulate insurance 
companies. 

1. Workers should be guaranteed the right to vote on strikes secretly. This 
is a bas'c democratic right. 

11. Lengthening the life of checkoff authorizations to the life of the contract 
is another step toward strengthening compulsory unionism contrary to the work- 
er’s right to work. 


NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington 6, D. C., January 28, 1954. 
Hon. MH. ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
United States Senate, Washington 25, D. C. 

Dear SPNATOR SmMitH: In connection with the hearings being conducted before 
your committee on the proposed revision of the National Labor Relations Act, I 
um submitting for consideration of the committee the following statement of pol- 
icv approved by the delegate body of the National Council of Farmer Coopera- 
tives at their annual meeting, January 11-14, 1954: 

‘We believe that the National Labor Relations Act has continued to provide a 
sound basis for improved employer-employee relationships. We urge that ad- 
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jiinistration of the act should follow the intent of Congress so as to assure the 
protection of the legitimate interests of labor and management. 

“We endorse the principle of secret ballot officially administered giving work- 
men themselves the right of self-determination before calling a strike. 

“We oppose any trend to weaken the secondary boycott provisions. 

“We strongly urge that careful study be made of State-Federal jurisdiction to 
reduce administrative conflict and duplication and to the end that more respon- 
sibility shall be assumed in the local areas.” 

As you no doubt are aware, the National Council of Farmer Cooperatives in- 
cludes among its membership some 114 regional and federated groups of local 
units of operating business organizations. These local organizations, of whom 
there are approximately 5,000, market the farm products of their members and 
uurchase their farm production supplies. They have among their membership 
some 2.6 million members. 

In serving their membership they operate not only wholesale and retail dis- 
tributing units for farm production supplies but also fertilizer plants, feed mills, 
plants for processing fruits and vegetables, and, of course, in addition they are 
very much interested in labor programs of their suppiiers in general industry 
and the transportation facilities which move farm products and farm supplies 
backwards and forwards across the country and to and from foreign ports. 

Respectfully yours, 
JoHN J. RiGGie, Secretary. 


Norton MEMORIAL INFIRMARY, 
Louisville, Ky., January 13, 1954. 
Senator H. ALEXANDER SMITH, 
Chairman, Committee on Public Welfare and Labor, 
United States Senate, Washington, D. C. 


Dear Stk: The board of trustees of this hospital are very much concerned, upon 
having been informed of a proposed amendment which would remove the exemp- 
tion of hospitals from the provisions of the Taft-Hartley Act. At their meeting 
of December 29, 1953, the following resolution was unanimously passed : 

Whereas Norton Memorial Infirmary of Louisville, Ky., is a nonprofit corpora- 
tion operating a voluntary general hospital; and 

Whereas no part of the net earnings of said hospital inures to the benefit of any 
individual, and is therefore exempt from collective bargaining under the provi- 
sions of the Labor-Management Relations Act of 1947, known as the Taft-Hartley 
Act; and 

Whereas it has come to the attention of the board of trustees of the hospital 
that among the proposed amendments to the Taft-Hartley law there is a provision 
to eliminate the exemption granted to nonprofit hospitals under section 2 (2) of 
the present act: Now, therefore, it is 

Resolved, That the Board of Trustees of Norton Memorial Infirmary are unal- 
terably opposed to any amendment of the Taft-Hartley law, which would permit 
collective bargaining to apply to hospitals for the following reasons : 

1. Voluntary hospitals operate without profit, any savings being used for the 
henefit of its patients, therefore, collective bargaining in hospitals in effect would 
pit the employee against the patient. 

2. Various States either by judicial interpretation or by legislative action have 
recognized the need for the exclusion of hospitals from collective bargaining. 

3. To insure the continuance of our great system of voluntary hospitals, a 
national policy must be maintained differentiating hospitals from profit-making 
enterprises. 

4. Labor organization activities within hospitals very conceivably could 
become disastrous to the very lives of our patients. 

The members of the Norton board of trustees urge that these facts be presented 
to the committee considering revision of the Taft-Hartley Act. Should this 
resolution be improperly addressed to you we will appreciate your giving it to the 
proper person. 

We earnesfly request that no change will be recommended regarding the present 
status of hospitals under the Taft-Hartley Act, and that the present status of 
hospitals for public service may remain unchanged. 

Sincerely yours, 
Arpen E. HaArporove, Administrotor. 
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CONGRESS OF THE UNITED STATES, 
HovuseE OF REPRESENTATIVES, 
Washington, D. C., January 18, 1954. 


Re Taft-Hartley. 
Hon. H. ALEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

DEAR CHAIRMAN SMITH: I respectfully hereby record for you and the Com- 
mittee on Labor and Public Welfare the views of a distinguished and well-known 
doctor who specializes in the field of psychiatry, Dr. G. Colket Caner of 63 Mar!l- 
borough Street, Boston, Mass. He writes me as follows: 

“I very much approve President Eisenhower’s recommendation for changes in 
the Taft-Hartley law, particularly the provision requiring a secret ballot con- 
ducted by Government before strikes. I believe this is the only way by which 
freedom from dictation by labor leaders can be assured. I believe the working- 
man should have the right to hear both the management and the labor leader's 
side of the argument so that he has the opportunity to evaluate the issue intelli- 
gently, and he also should be protected in the right to express his wish without 
fear of retaliation.” 

Yours sincerely, 
LAURENCE CURTIS. 


STATEMENT BY J. B. NORDHOLT, JR., WEBSTER MANUFACTURING, INC., TIFFIN, OHIO 


SUMMARIZING REMARKS 


Included in the subsequent paragraphs of this statement will be found a brief 
account regarding the company of which the writer is an employee, a brief 
reference to the writer’s qualifications in regard to the submission of this state- 
ment, and a brief history of the labor negotiations between this company and its 
organized employees. This statement further includes a discussion of a problem 
which was experienced by this company and its organized employees during nego- 
tiations for the mutual agreement on a new collective-bargaining agreement. 

The serious problem which was confronted by the company may be typical of 
the problems encountered in a small business where the few hundred employees 
of a company work at the one and only plant location operated by the employer. 
The problem concerns the ability ot labor leaders and representatives of organized 
employees to direct and perpetuate the course of negotiations and work stop- 
pages, and the manner in which such ability interferes with collective bargain- 
ing. This statement also proposes revisions in the National Labor Relations Act 
which would reduce this problem when it most interferes with the course of 
collective bargaining by requiring a vote of the organized employees on the accept- 
ance of an offer to resolve the issues in dispute. 


BACKGROUND 
Business 


Webster Manufacturing, Inc., is an industrial organization engaged in the 
manufacturing, installation, and selling of stationary bulk material handling 
equipment. Primarily, its products constitute conveying equipment, elevating 
equipment, malleable and steel chain, malleable and gray iron castings, and 
associated products. 

The company’s origin dates back 76 years; the home office and all manufactur- 
ing facilities are assembled at Tiffin, Ohio, a city of over 19,000 population. 
Webster equipment is in operation in many sections of the United States and 
in numerous foreign countries. 

Webster Manufacturing, Inc., presently employs approximately 400 individuals 
among its sales, office, engineering, and manufacturing operations, most of whom 
are residents of Tiffin, Ohio. 

Personal experience 

The writer feels that he is qualified to present this statement to the Senate 
Committee on Labor and Public Welfare in consideration of his position as vice 
president of this company which has required as part of his responsibility over a 
number of years the negotiation of collective-bargaining agreements with the 
labor representatives of the company’s employees. His immediate qualifications 
to testify are a result of his experience as the company’s responsible representa- 
tive in negotiating the current collective-bargaining agreement and in the manage- 
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ment of the company during the negotiations and the 11-week strike which took 
place during 1952. 
History of labor relations 

The production and maintenance employees of Webster Manufacturing, Inc., 
are presently represented by three labor organization and have been repre- 
sented by these organizations for a number of years dating prior to the enact- 
ment of the National Labor Relations Act. The three local labor organizations, 
the International Molders and Foundry Workers of North America, Local 254, 
and the Federal Labor Union, 18581, are all presently affiliated with the American 
Federation of Labor. 

The 11-week work stoppage referred to above which caused the company to 
cease all production and maintenance operations was the first strike (excepting 
several work stoppages lasting from one-half to 2 days) that the company and 
its employees experienced in the past 13 years. 


PROBLEM ENCOUNTERED IN NEGOTIATING AN AGREEMENT AND TERMINATION OF 
WORK STOPPAGE 
General remarks 

The problem which will be discussed by the writer in the succeeding sections of 
this statement is not a well-defined problem and has many implications. Pri- 
marily, it is the purpose of this statement to prove that it is possible for repre- 
sentatives of labor organizations to effectively direct and perpetuate negotiations 
and work stoppages without allowing the membership of the labor organization 
to vote on a company offer to resolve the issues, and to further prove that such 
action interferes with the normal and intended course of collective bargaining. 
Specific problem encountered 

During the course of negotiations and the resulting 11-week strike already 
mentioned this company and its employees experienced a situation whereby, 
under the circumstances at the time, a few individuals were able to completely 
control the progress on negotiations. This statement needs qualification, but let 
it be said for the moment that it applies to a practical situation rather than to 
a theoretical or legal situation. 

During the course of our recent negotiations, the representatives of the 
organized production and maintenance employees proceeded in negotiations and 
to direct an 11-week strike. Over a period of 844 months, covering negotiations 
and the entire duration of the strike, no vote was taken regarding the acceptance 
or rejection of any company offer or on the question of conducting the strike. 
The rank and file employees in the bargaining unit had certain rights they could 
have exercised to insure the direction and control the action taken by their 
representatives at the negotiation table, but either because they did not know 
of their rights or how to exercise their rights or because personal, moral, and 
social implications were so great as to make any personal action undesirable; 
they were, in effect, prohibited from exercising such rights. 

Facts, in evidence, are presented which very vividly illustrate the problem 
encountered and the need for legislation which will assure companies and their 
employees represented by labor organizations that similar situations will no 
longer be permitted to occur. 


Specific history of facts illustrating the problem 


1. In January of 1952, Webster Manufacturing, Inc., was notified by the repre- 
sentatives of its labor organizations that it wished to negotiate provisions for a 
new collective-bargaining agreement. 

2. Negotiations were opened, and meetings were held during February and 
March. The union representatives informed the company during a meeting on 
March 31 that they had been voted the power to bargain for certain benefits and 
the power to cail a general strike as of the next day, if they, the representatives, 
were not satisfied with the outcome of negotiations. It was finally agreed dur- 
ing that meeting to amend and extend the then current agreement for 4 months 
at which time negotiations would again begin on the new contract. 

3. Negotiations were again initiated in August 1952 for the purpose of mutually 
agreeing upon the provisions of a new collective-bargaining agreement. On 
October 6, 1952, during a negotiation meeting, the union representatives in- 
formed the company that they were dissatisfied with the progress of negotia- 
tions, were dissatisfied with the most recent company offer, and that a general 
strike was to be called effective immediately. When asked by the company if 
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they did not intend to present the company’s latest offer to the members of the 
union, the union representatives replied that they did not since the members 
had already instructed them as to the minimum demands they would accept. 
The company learned that the union members had not taken any vote either on 
a company offer or on the question of effecting a strike since the vote taken the 
preceding March which was announced to the company on March $1 and referred 
to in paragraph 2 above. 

4. Negotiations and the strike continued during the ensuing weeks, but during 
this time the officials of the company received an abnormal amount of inquiries 
from the employees on strike, either by phone or by personal inquiry regarding 
the issues in dispute. 

5. As time passed and negotiations became more stalemated, the company 
urged that the representatives of the union call a meeting and permit the mem- 
bers of the union to vote on the then most recent offer made by the company. 
At one time a number of the union members became so discouraged at the 
progress of the negotiations and so undecided as to action being taken by their 
representatives that a large group of the union members attempted to call a 
meeting in a public hall to discuss the situation. The representatives of the 
union, however, were present at the entrance of the hall before the time of the 
meeting and effectively stopped the meeting even before it was started. 

6. During the seventh week of the strike a citizens committee was appointed 
by the mayor of Tiffin, Ohio, in an effort to conciliate the differences then exist- 
ing between the parties. During the negotiations attended by the citizens com- 
mittee, the company at one point improved its offer conditional upon the offer 
being taken to the union members for a vote of acceptance or rejection. (The 
company had improved its offer on numerous oceasions during the entire course 
of negotiations, and the union representatives had also revised their demands 
on numerous occasions.) The offer made was rejected and was not taken before 
the union membership for a vote. 

7. Negotiations continued, however, and on December 17 the union representa 
tives finally agreed under pressure of the citizens committee to take a proposed 
offer to the membership for a vote of acceptance or rejection. The vote was 
taken the next day and was accepted by the membership of the unions. 

Documentary proof could be submitted concerning the changes which were 
made in the company’s offer during the course of negotiation, the changes made 
in the union’s demands, the number of negotiation meetings held and the record 
taken at such meetings, the news articles and paid advertisements appearing in 
the newspaper, etc., and such information might aid your committee in attempt- 
ing to understand the strategy used by either the company or the unions in 
attempting to reach mutual agreement on the issues in dispute. But, the facts 
presented are stated only to illustrate the serious problem which exists when 
a strike is called by union representatives 6 months subsequent to the taking of 
a strike vote, and moreover, when another vote is not permitted for an addi- 
tional 11 weeks during which time a work stoppage was in progress. The action 
taken by the representatives of the labor organization in not taking the various 
offers by the company to the employees for an acceptance vote, made it vir 
tually impossible for the company and the unions to reach a settlement. The 
company had made the best offer it felt possible prior to the strike, but even 
when it improved its offer beyond what it considered advisable, it was at the 
mercy of the labor representatives who on several such occasions deemed the 
offer unsatisfactory, leaving the negotiations stalemated. The company found 
itself negotiating not with its employees but the demands of the labor repre- 
sentatives. When this became evident, no offer could be made in the spirit of 
true collective bargaining. 


Summarizing the problem: 


The problem which this writer has presented can be summarized in the fol- 
lowing manner: In negotiating a collective bargaining agreement with the 
representatives of any organized group of its employees as prescribed by the 
provsions of the National Labor Relations Act, conditions and circumstances 
existed which: 

1. allowed the representatives of the labor organizations to become effec- 
tively empowered to call a strike 6 months after a strike vote was taken. 

2. effectively permitted the representatives, by their own volition, from 
allowing the members of the labor organizations they represented to vote 
on any company offer, 
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3. permitted Sl. months of negotiations to pass during which time no 
vote was taken on the acceptance or rejection of any of the numerous com- 
pany offers made to the representatives, 

4. permitted the representatives to effectively prohibit, by threats and in- 
timidation, a meeting which was called by the rank and file members of the 
labor organiaztion to discuss issues regarding the negotiations and the 
strike which was in progress, and 

5. by the nature of such condition and circumstances seriously inter- 
fered with the normal course of negotiations in that the employer was 
unable to bargain with its employees. 

To further summarize, the provisions of the National Labor Relations Act— 

1. in no way effectively prevent negotiations and work stoppages from 
being directed and perpetuated by a very small minority of the members 
of local labor organizations, 

2. in no way provide that a vote of acceptance or rejection will be taken 
among the members of the labor organization of an offer made by a com- 
pany to the representatives of the labor organization, 

* in no way provide that prior to a strike the members of a labor or- 
ganization who will be affected by a strike will be permitted to vote on the 
acceptance or rejection of the most recent offer made by their employer, 

t. do not permit a company or any of its employees who are members of 
a labor organization to take any action to insure all of the members of the 
labor organization so desiring, the right to vote upon the acceptance or rejec- 
tion of any company offer, and 

5. In no way prohibit representatives of labor organizations, after having 
been elected or duly appointed, from taking action which does not permit the 
members of the labor organization to express their opinion or govern them- 
selves as provided by either their own constitution or by the provisions of 
the act. 


SOLUTION TO PROBLEM BY REVISION OF THE NATIONAL LABOR RELATIONS ACT, AS 
AMENDED 


In proposing the revisions listed below, the writer has attempted to propose 
revisions (a) which are based on simplicity, (0) which could be easily effected 
and enforced, (¢) which would prohibit the representatives of labor organizations 
from interfering with collective bargaining as described in this statement at a 
time when such interference is greatest and most likely to occur, and (d@) which 
should be acceptable to the members of labor organizations. 

The writer proposes that the National Labor Relations Act, as amended, be 
revised 

1. By amendment of section 8 (b) to provide that it would be an unfair 
labor practice for any labor organization or its agents to engage in or direct 
the employees of an employer to engage in a strike unless a majority have 
voted by secret ballot to reject the most recent offer made by the employer 
to settle the issues in dispute, 

2. To further provide by amendment of the appropriate sections of the 
act that the secret ballot referred to in the above paragraph be conducted 
at some place other than the regular meeting place of the union or on the 
property of the employer as prescribed by the Board, 

3. To further provide that the secret ballot be conducted by the Board or 
by some person or persons mutually acceptable to the labor organization 
and the employer, and 

4. To further provide for provisions necessary to effect and enforce the 
revisions mentioned in the three preceding paragraphs. 

It is also recommended that consideration be given to a revision of the act 
which would provide that after a strike had been in progress for some specified 
period of time (15 days, as an example) that the employees be permitted to 
express their opinion concerning the acceptance or rejection of the most recent 
offer by the employer in a manner similar to that set forth in the preceding 
paragraphs. Such provision would, in the writer’s opinion, definitely aid in 
correcting the problem which has been discussed in this statement. The writer 
would, of course, be in favor of and support any proposed legislation which would 
correct the problem discussed 
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CONCLUDING REMARKS 


Throughout the presentation of this statement, the writer has attempted to 
he as brief as possible, and in his opinion has presented only those statements 
regarding historic background, examples, and proposals which he has felt to be 
pertinent to the discussion of this problem. He has attempted to be as fair 
and specific as possible. The writer has very definite opinions regarding other 
problems which arise out of collective bargaining, some of which are the subject 
of proposed legislation, on which he would like to comment. Space and time 
do not permit such an extensive presentation, however, and the remarks in this 
statement have been confined to the one problem and possible solution concerning 
which the writer feels most strongly and feels best qualified to discuss. It is 
certainly his hope that the committee will give due consideration to this state- 
ment, and that it will find it possible to propose and support legislation which 
will correct the problem discussed, and that the statements and proposals made 
will assist the committee in carrying out their duties as members of the Senate 
Committee on Labor and Public Welfare and as Congressmen of these United 
States. 

The writer wishes to express his sincere appreciation for being granted the 
opportunity of presenting this statement. 


STATEMENT OF THEODORE R. ISERMAN 


My name is Theodore R. Iserman. I am an attorney and a member of the 
firm of Kelley, Drye, Newhall & Maginnes, 70 Broadway, New York, N. Y. For 
about 20 years I have been engaged primarily in labor relations and labor law, 
representing employers in many States. Some of these employers count their 
employees in tens and others in tens of thousands. 

I am the author of Industrial Peace and the Wagner Act, published in 1947, 
of Changes To Make in Taft-Hartley, published in 1953, and a considerable num- 
ber of articles on labor relations and labor law that have appeared in various 
law journals and other publications. 

The ammunition with which unions and their spokesmen are bombarding 
S. 2650 consists for the most part of hysteria and hyperbole. It is more than a 
little reminiscent of the extreme and extravagant criticisms of the Taft and 
Hartley bills in 1947. 

Typical of this barrage is the “Senate Labor Committee Minority Staff Analysis 
of Eisenhower Recommendations and Smith Bill Taft-Hartley Changes,” which 
issued on January 26, 1954. Its tone is even more frantic, its assertions even 
more far-fetched, its purpose more clearly political than statements of many 
union leaders. 

Let us examine some of this document. 

The first subject with which S. 2650 deals is the definition of “agent.” It pro- 
vides that, in determining whether any person is acting as an agent of another 
person, “the common-law rules relating to agency shall be applicable.” The 
minority staff calls this so ambiguous as to be meaningless. Yet rulings of the 
Labor Board and of the courts clearly define these rules, which are among the 
first and simplest rules that a law student learns. 

S. 2650 goes on to say that “no labor organization shall be held responsible 
for the acts of any individual member thereof solely on the ground of such mem- 
bership.” The minority staff professes to foresee that a court may find “that 
in addition to membership in the union, the fact that an employee had red hair 
would be sufficient to make him an agent of the union.” Should there be anyone 
so naive as to take seriously the minority staff's professed fear, let me assure 
him that, under the rules relating both to agency and to evidence, a court could 
consider and give effect only to facts relevant to the appointment of an agent, 
the real or apparent scope of his authority and the ratification of his acts. This, 
too, is something most law students learn in their first year. 

The language of S. 2650 is substantially identical with the 19-point program 
credited to Mr. Durkin in July 1953. Clearly, Charles Donohue and Jeter Ray, 
Mr. Durkin’s skillful legal advisers, did not share the alleged fears of the minority 
staff and other critics of the proposed clause. 

The desperate lengths to which the minority staff has to go in order to attack 
the President’s proposals their comments on the free speech clause clearly show. 
In one breath, the staff says S. 2650 would extend to representation cases existing 
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provisions that, in unfair labor practice cases “give employers license to cloak 
intimidation and coercion under the guise of free speech.” The truth is that, 
as the minority staffs should know, the Labor Board is astute to find in state- 
ments of employers that seem to most of us wholly noncoercive, elements of 
coercion for which the Board holds the employers guilty of unfair labor practices. 

But aside from this, the minority staff says in its next breath that, because 
the Constitution protects the right of free speech, the proposed amendment 
accomplishes nothing and is hollow and meaningless. It does not try to recon- 
cile these obviously contradictory views. 

I shall have more to say about free speech later. 

Another example of how hard put to it the minority staff was to attack S. 2650 
appears in its comments on the clause proposing that the Labor Board take a 
secret ballot among the employees in the collective-bargaining units in which a 
strike occurs, to determine whether they wish to continue the strike. It is 
conceivable, the minority staff says, that the strike would “occur in Pittsburgh 
and the strike vote could be taken in Los Angeles.” Presumably to emphasize 
the atrocious character of the amendment, but with the effect, to my mind, of 
emphasizing the absurdity of the fears it professes, the minority staff adds that 
the bill would permit votes “by smoke signal.’’ The Board for years has taken 
votes pursuant to section 9, which simply instructs it to “direct an election by 
secret ballot.” Under this language, the Board has developed no such shocking 
practices in taking ballots as the minority staff claims to foresee. 

I shall comment further on the minority staff’s views in dealing with specific 
provisions of S. 2650. 


Agency 

The proposed amendment of sections 2 (13) and 301 (e) writes into the law 
what the Labor Board and the courts repeatedly have held the present language 
means, and guards against a future interpretation under which unions might be 
accountable for unauthorized acts of members and of agents provocateurs that 
employers might plant in unions’ ranks. 

Mr. Goldberg argues that employers have greater control over their repre- 
sentatives than unions have over members, and that making unions responsible 
for acts of members puts an undue burden on unions. §S. 2650 relieves unions of 
any possibility of having this burden. But in determining whether a member 
or any other person is a union’s agent, the same rules should apply as in deter- 
mining the principal-and-agent relation as between employers and other persons. 
And when the principal-and-agent relation exists, employers and unions ought 
to be equally responsible for their agents’ acts. 

Some union leaders, including Mr. Meany and Mr. Goldberg, say they wish 
section 6 of the Norris-LaGuardia Act to apply to cases arising under the Na- 
tional Labor Relations Act. I doubt if they really mean what they say. Under 
the Norris-LaGuardia Act, neither a union nor an employer could be held respon- 
sible for the acts of its officers and agents except upon clear proof of “actual 
authorization of such acts, or of ratification of such acts after actual knowledge 
thereof.” If this language appeared in Taft-Hartley, it would be virtually im- 
possible in many cases to prove unfair labor practice cases against either em- 
ployers or unions. If a foreman or other supervisor fired a man for joining a 
union, if he threatened employees active in the union, or if he refused to discuss 
grievances, or if an employer's bargainer refused to consider the union’s pro- 
posals in collective bargaining, the employer could be held guilty only upon clear 
proof that he had specifically authorized the misconduct or had ratified it after 
actual, not hearsay, knowledge thereof. 

Since unions file 3 or 4 times as many charges against employers as employers 
file against unions, employers clearly would be the principal beneficiaries of 
the change—unless, as may be the case, the union leaders wish one rule to apply 
to unions’ agents and another rule to apply to employers’ agents. 


Secondary boycotts 

In his message of January 11, 1954, the President said: “The true secondary 
boycott is indefensible and must not be permitted.” He then defined what he 
does not consider true secondary boycotts. S. 2650, in amending section 8 (b) 
(4) (A), faithfully carries out the President's view that the act ought to permit 
boycotts of bona fide struck or farmed out work. 

The courts and the Board have so interpreted section 8 (b) (4) (A) as 
largely to meet complaints concerning the effect of the section on true struck 
work. To the extent that these complaints can possibly be deemed valid, S. 2650 
meets them fully. 
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Responsible union people generally agree in private, if not in public, that 
secondary boycotts for the purpose of organizing employees of primary employers 
from the top down are indefensible. Yet the minority staff would permit them, 

Other union spokesmen argue for using secondary boycotts against sweatshop 
and substandard employers, by which they mean every nonunion establishment, 
Before we had the Clayton Act, the Norris-LaGuardia Act, the Wagner Act, 
the Taft-Hartley Act and all the other laws protecting unions 1) their organizing 
activities and employees in their union activities, there may have been some 
plausibility in unions’ claims that they needed to use secondary boycotts in 
organizing employees. But now, with complete freedom on the part of the unions 
to organize and complete freedom on the part of employees to join a union if 
they wish, and with the Federal Government protecting these freedoms, the 
argument is an anachronistic as the dodo. If sweatshop or substandard condi- 
tions actually exist, the employees are perfectly free to organize. 

Responsible union people also generally agree that boycotting work of a sec 
ondary employer is defensible only if (i) the employees of the primary employer 
are on strike, (ii) the strike is not unlawful or in violation of a collective 
bargaining agreement, and (iii) the striking employees’ reognized or certified 
collective-hargaining representative authorized the strike. 

Mr. Durkin, in his 19-point program, seems to have agreed with the foregoing 
and agreed, also, that the secondary boycotts ought to be directed only against 
work that the primary employer has farmed out to the secondary employer and 
that the work the secondary employees refuse to do must be work that the 
striking employees normally perform. 

The language of S. 2650 seems to provide these safeguards. The draftsmen 
obviously gave great thought and care to the clause. I caution the committee 
that, by changing the language only slightly, it ean create loopholes in the clause 
through which the teamsters’ union could drive almost every truck in America. 
If it approves the struck-work clause, I urge the committee to make no change 
in the clause without carefully considering the language and the possible 
consequences. 

The second specific change that the President recommends permits unions 
engaged in building and construction work, presumably at the same site, to strike 
in sympathy with each other if the primary strike is authorized, not unlawful, 
and not in violation of a contract. It is difficult for me to see why a plumbing 
contractor, for example, who has no contractual relation with an electrical con- 
tractor and has no quarrel with his employees, should be the victim of a strike 
because of a dispute between the electrical contractor and the electricians. 

The net effect of permitting these sympathy strikes, it seems to me, will be to 
increase the already high cost to the Government, taxpayers, private builders, 
and the public of building and construction work, without significantly helping 
employees who have disputes with individual contractors, even assuming that, in 
every case, they deserve help, which in itself is a large assumption. 

I urge the committee, if it approves this change, to amend 8. 2650 to make clear 
that unions may not, under the clause, strike against contractors who have no 
dispute with their employees in order to compel another contractor on the project 
to force his employees into a union. 

Although President Eisenhower made no specific recommendations concerning 
secondary boycotts other than those affecting farmed-out work and sympathy 
strikes in the building trades, in calling other secondary boycotts indefensible, 
he clearly implied that, to the extent that the present act, as the Labor Board 
construes it, permits other secondary boycotts, Congress should correct it. 

With this I heartily agree. 

I know that other witnesses have dwelt on this subject and I assume others will 
do so. I therefore will limit myself to recommending the following language in 
the introductory part of section 8 (b) (4). The notes explain the purpose of 
each proposed change in the present law. 

“(4) (i) to engage in at any place, or to induce or encourage at any place, 
[the employees of any employer] individuals employed in an industry affecting 
commerce * to engage in, a strike or a [concerted] * refusal in the course of their 


'This insertion is intended to overrule the Labor Board's decisions in such cases as 
Schultz Refrigerated Service, Inc., (87 N. L. R. B. 502 (1949)) : Ryan Construction, Com 
pany (85 N. L. R. B. 417 (1949)): Pure Oil Company (84 N. L. R. B. 315 (1949)); and 
Moore Drydock Company (92 N. L. R. B. 547 (1949) ). 

Substituting the new language for the old would forbid a labor organization to induce 
farm and railroad workers, who are not “exployees” under the Taft-Hartley Act, to engage 
in secondary boycotts, without subjecting such workers or their unions to any penalties if 
they nevertheless sought to stop their employer from doing business with a struck primary 
employer whose employees are “employees” under the act 

® The purpose of this is to overrule the International Rice Milling case (341 U. 8S. 665 
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employment to use, manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities or to perform any services, 
or (ii) to cause or attempt to cause an employer to enter into or give effect to 
any contract or agreement permitting employees in the course of their employ- 
ment to refuse to use, manufacture, process, or transport or otherivise handle 
goods, articles, materials, or commodities, or to perform services,’ or (iii) to 
coerce or restrain employers by force, economic reprisal, or threats thereof, or 
(iv) to prevent or discourage members of a labor organization from entering 
employment,® where an object thereof is :” 

Free speech 

It does not seem to me that section (c) of S. 2650 fully meets the President’s 
recommendation on this subject. It certainly does not meet the demands of 
simple justice. 

A short review of free speech under the Wagner Act is necessary here. 

In its early days, the Labor Board held employers guilty of unfair labor prac- 
tices if they said anything critical of unions or of union leaders (Julius Breck- 
wald & Son. Inc., 9 N. L. R. B. 94 (1988); California Cotton Oil Corp., 20 
N. L. R. B. 540 (1940) ). 

After the courts held that the Constitution protects noncoercive statements 
of employers (N. L. R. B. v. American Tube Bending Co., 134 Fed. (2d) 993 
(C. A. 2, 1943)), the Board still limited employers’ free speech by holding their 
noncoercive statements disparaging unions to be evidence that some other, un- 
related act was an unfair labor practice. If an employer, or one of his foremen 
or his wife, spoke unkindly about unions, and if, later on, the employer or another 
foreman discharged an employee who had been guilty of even gross misconduct, 
the Board would “infer,” on the basis of the earlier statement, that the dis- 
charge was for union activity, not for misconduct, and would order the employer 
to reinstate the employee with back pay. Or if, after such a statement, the 
employer and a union failed to reach an agreement, the Board would “infer” 
that the employer had bargained in bad faith. (See Monumental Life Insurance, 
69 N. L. R. B. 247 (1946) 

While employers had the right of free speech, they could exercise it only at 
the risk of having what they said used against them, months or years later. 

Accordingly, in section 8 (c), Congress provided that noncoercive statements 
shall not constitute or be evidence of unfair labor practices. 

As the Labor Board, until recently, has administered the free speech clause 
of Taft-Hartley, there are two defects in it. 

1. In enacting section 8 (c), Congress said it intended “to insure to both 
employers and labor organizations full freedom to express their views on labor 
matters so long as such expression contains no threat of reprisal or promise of 
benefit.’ 

The Board’s initial rulings under section 8 (c) show that the congressional 
intent was perfectly clear to the Board. Babcock & Wilcor Co., 77 N. L. R. B. 
577 (1948)): S. & 8S. Corrugated Machinery Co., Inc. (89 N. L. R. B. 
1368 (1950) ). 

But always alert for ways in which to limit employers’ freedom of speech, 
the Board soon discovered grounds on which to reverse these rulings and to get 
around the free speech clause. 

In General Shoe Corporation (77 N. L. R. B. 124 (1948)), the Board held, in 
effect, that although section 8 (¢) forbade its using against employers their non- 
coercive statements in unfair labor practice cases, the precise language of the 
section, if not its legislative history, permitted the Board to use such statments 
n representation cases when unions lose the election. Consistently with this 
view, it repeatedly has set aside elections that unions lose if employers have 
exercised their right of free speech in the preelection campaign. 

2. In the Boniit Teller case (96 N. L. R. B. 6O8 (1951)), the Board further 
qualified the right of free speech in a way that Congress did not qualify it, hold 


(1951)), to the extent that it holds that the Teamsters, for example, may induce individual 
drivers for trucking firms refuse to haul goods to and from struck establishments 
‘This language would overrule Conway’s Express (87. N. L. R. B. 972 (1949)), holding 

that a secondary employer, by agreement with a union of his mniemenn. may deprive 
primary employers, their employees, and the public of the protection of sec. 8 (b) (4). 

*This change forbids forcing a secondary employer to stop doing business with a 
primary employer by threatening the secondary employer directly, rather than by inducing 
his employees to engage in a secondary boycott. 

*This new language forbids secondary boycotts that result from inducing prospective 
employees to refuse to ace ept e mployment by a secondary employer, as distingupished from 
those that result from inducing his employees to refuse to do his work. 
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ing that an employer may exercise that right by addressing employees on his 
own time and property only if he permits a union, upon demand, similarly to 
address them. 

Holding that employers, if they address their own employees in their plants, 
must upon demand afford the same facilities to unions, is unfair and unrealistic. 

The supposition seems to be that only thus can the union have equality with 
the employer in addressing employees. In truth, a union’s being able to demand 
as a matter of right the privilege of taking people from their work, assembling 
them and abusing and vilifying the employer on his own time and property gives 
the union a standing in the eyes of employees that it might not otherwise have. 
It enables the union to demonstrate a power over the employer that may impress 
employees far more than anything the union may actually say. It gees without 
saying that in these circumstances the union has an advantage that employers 
do not have in talking to the employees in the same circumstances. 

The Board cannot give to unions the bare right to talk to employees on the 
employer's time and property. Something else inevitably goes with it. 

Another fal'acy in the Board’s past reasoning is the anachronistic supposition 
that employees stand in great awe of their employers and that what employers 
say carries a great weight with them. This may have been generally true at one 
time, but no one can assume with confidence that it is true today. On the con- 
trary, under the Norris-LaGuardia Act and the National Labor Relations Act, 
unionism has become so widespread, unions have become so great and powerful, 
their statutory rights over individual employees as exclusive bargaining agents 
are such and the coercive practices of many in and out of the plants are so well 
known, that the average workingman probably stands in at least as much awe 
of them as he does of employers. 

Furthermore, in talking to employees, unions have a great psychological ad- 
vantage. Few people are so wholly satisfied with their lot that they have no 
complaints. Few blame themselves for things that go wrong with their jobs. 
Unions readily capitalize on this, exploit real or fancied grievances and create 
dissatisfaction even when no real cause for it exists. Human nature being 
what it is, it ordinarily is far easier for unions to persuade employees that they 
need a union than for an employer to persuade them that, in talking against a 
union, he has their interest, not his own, at heart. 

In consequence of all this, in imposing “equal facilities,” the Board in truth 
cives to the unions great advantages over employers. 

In his testimony, Mr. Goldberg stated that it is permissible for an eimployer 
“to assemble his employees and compel them to listen to antiunion diatribes and 
to dismiss them if they refuse to listen.” Mr. Goldberg cites no case supporting 
this assertion. No case does support it. The law clearly torbids dismissing 
an employee for any such reason, 

Employers and unions each have their own facilities for communicating with 
employees. There is no more reason for requiring employers to turn their facili- 
ties over to unions than for requiring unions to share with employers space in 
their newspapers and other publications or equal time at union meetings and 
on union sound trucks, or for requiring unions and employers to share with each 
other their speechwriters and speakers or their appropriations for radio and 
newspaper advertising in order to assure absolute equality. It seems to be the 
minority staff's view that this is what the President recommended. They are 
incorrect. The President recommended equal freedom, not equal or identical 
facilities or forums, which no law could guarantee. 

Critics of the present free speech clause, including Mr. Goldberg, try to 
create the impression that the clause compels the Board to consider any state- 
mont of an emplover in complete isolation, regardless of the context. Both the 
Board and the courts hold, on the contrary, that the existence in a statement of a 
threat or a promise “must be determined in the light of all the surrounding 
circumstances.” (See J. 8. Abercrombie Co., 83 N. L. R. B. 524 (1949); Kropp 
Forge Co., 68 N. L. R. B. 617 (1947), enforced in 178 Fed. (2d) 822 (C. A..7, 
1949), certiorari denied in 340 U. S. 810 (1950); O'Keefe & Merritt Mfg. Co., 
7v N. L. R. B. 771 (1946), modified and enforced in 178 Fed. (2d) 445 (C. A. 9, 
1949).) The facts in each case indicate when and to what extent the Board and 
the courts ought to look to the “surrounding circumstances” in interpreting the 
effect of an employer's remarks, in accordance with well-established rules of evi- 
dence. Were Congress to attempt to codify the rules of decision that now govern 
the Board and the courts in scrutinizing the context in which unions and em- 
ployers made remarks, there is grave danger that the Board and the courts 
would so construe the new language as to open the door to the abuses that the 
present language was designed to prevent. 
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In his message, President Eisenhower said that Congress should make clear 
that the free-speech clause applies equally to unions and employers “in every 
aspect of their relationship.” To do this, Congress not only should make the 
clause apply in representation cases, as 8. 2650 proposes, but also should forbid 
the Board to qualify the right in unfair labor practice cases, as the Board did 
in the Bonwit Teller case and in later ones. 

True, the present Board has modified the rules the old Board laid down in 
Bonwit Teller. There is no certainty, however, that a future Board or the 
courts will conform to new rulings. Congress should assure their doing so. 


{llied Mills doctrine 

In this case (82 N. L. R. B. 854 (1949)), the Board held, contrary to what 
seems to be the clear language of section 8 (d), that after a union and 
employer have negotiated and signed a contract for a fixed period, either party 
during that period may require the other to bargain on new matters. This ruling 
is inconsistent with the general and correct view that the signing of a contract 
ought to insure, for its term, stability of labor relations and of terms of 
employment. 

Section (d) of S. 2650 incorporates the language of Senator Ives’ bill, 8. 1310, 
and effectively corrects the Board’s rulings in the Allied Mills and similar cases. 

Here, the minority staff has another nightmare. It says the new clause 
“could be construed so that it would seriously impair grievance procedures 
established under collective bargaining agreements” and that no conscientious 
negotiator would “enter into an agreement without insisting upon a reopening 
provision.” 

The new clause would have no effect whatever on grievance procedures. Those 
procedures, being part of the collective bargaining contracts themselves, would 
operate according to their terms. The clause would simply restore what em- 
ployers, most unions, and, I believe, Congress, conceived to be the law until the 
Board’s ruling in Allied Mills. 

Furthermore, the new clause would not forbid voluntary bargaining on new 
terms during the life of a contract, as many unions and employers do regularly. 
If, however, one party refuses to discuss new terms, the Board could not find 
it guilty of an unfair labor practice on that ground. 

Mr. Goldberg voices fears that the language of the clause now in the act for- 
bids strikes under reopening clauses of contracts. The Labor Board has clearly 
held it does not. United Packinghouse Workers (89 N. L. R. B. 310 (1950) ). 

He also expresses the fear that the present clause may require successive 60- 
day notices if a union does not strike at the end of the first 60-day period. He 
cites Boeing Airplane Co. vy. N. L. R. B. (174 Fed. (2d) 988 (D. C. Cire. 1949) ). 
In that case, the union cave only one notice. It was a 2-day, not a 60-day, notice. 
I daresay that there have heen hundreds, if not thousands, of strikes after the 
expiration of the initial 60-day period. Neither the Board nor any court has 
intimated that the union should have filed a second notice before strikin®. 

Mr. Goldberg says, finally, that depriving employees who strike in violation of 
the act of their rights under it is “grossly harsh and inequitable.” This is in- 
correct. An employer who locks out during the “cooling-off period” must pay 
back pay to the locked-out employees. What is left of a cooling-off period if the 
employees nevertheless may strike with impunity? 

Sweetheart contracts and compulsory unionism 

Even under the Wagner Act, it was an unfair labor practice for an employer to 
try to deprive his employees of the right to select representatives of their own 
choosing by entering into prehire contracts with particular unions. I under- 
stand that the President’s proposal, permitting prehire contracts in certain in- 
dustries or parts of industries, and permitting those contracts to require em- 
ployees to join the union in 7 days, has the endorsement not only of unions 
but also of some employers in those industries. Nevertheless, the pronosal can- 
not be reconciled with the fundamental purnose of the Norris-LaGuardia Act, 
the National Industrial Recovery Act, the Wagner Act, and the Taft-Hartley 
Act, all of which undertook to guarantee to employees the right to bargain col- 
lectively through representatives of their own choosing. 

It is no answer to say that, in the building industry, for example, violations of 
present law are widespread. Rulings of the National Labor Relations Board 
show that punishments for these violations also are widespread, and are becom- 
ing more so. As more and more employees receive back pay for discriminatory 
acts of employers in the building trades, we can expect that violations will grow 


less. 





3494 TAFT-HARTLEY ACT REVISIONS 


It also is no answer to say that if 30 percent of the employees subject to one 
of these prehire contracts object to it, they may petition the Board to decertify the 
nnion the employer has favored. The argument for taking their rights away 
from these employees in the first place is that their employment is intermittent, 
casual or temporary, lasting less than the 30 days within which employees may 
be forced into unions in other industries. Even in the best of circumstances, the 
Board takes 50 to 75 days to process a petition for an election. A procedure 
taking longer than the job lasts obviously offers little relief to people saddled 
with a union not of their own choosing and forced to pay initiation fees and 
dlues to it from the seventh day after their hiring date. 

Strike votes 

The provision for strike votes set forth in 8S. 2650 is a great improvement over 
earlier proposals, and particularly over the provisions of the War Labor Disputes 
(Smith-Connally) Act in World War II. 

Most union leaders say they always poll their members before calling strikes. 
But there are some union leaders, such as John L. Lewis, who make no pretense 
of polling the rank and file before striking. Even when union leaders take strike 
votes, they do not do it by secret ballot, but by a voice vote or a show of hands. 
Frequently, the vote is not by the full membership but by a small, hand-picked 
minority. A strike vote affecting several thousand people may be taken in a hall 
holding only a hundred or so. A standing vote for striking may be taken in a ball 
where half the people have no place to sit. Anyone with experience in labor 
relations knows that, even when union leaders make a pretense of polling the 
membership, their methods often fall far short of democratic standards. 

Moreover, union leaders ordinarily take their strike votes early in the nego- 
tiations, or before the bargaining begins, and almost always before the employer 
has made his best and final offer. The leaders explain that they need a unani- 
mous strike vote in order to induce the employer to increase his offer. A vote 
in these circumstances is not necessarily evidence that employees wish to strike, 
but evidence only that they hope for higher wages or other benefits. Neverthe 
less, having thus “authorized” a strike, they may find themselves striking without 
knowing what the employer's last offer was. 

In many negotiations, and in most important ones, the most intensive horse- 
trading goes on between the union and the employer in the last few hours before 
the old contract expires or before whatever deadline there is. Before then, 
employees do not vote for or against a strike; they vote for or against trying to 
get more. The result ordinarily is a foregone conclusion. 

But after negotiations have broken down, when the employer has made what 
he considers his final offer and when a strike is in progress, the employees have 
something tangible to vote on—accepting something less than they hoped for, 
perhaps, as against the stark reality of a strike. 

I am not one who says the Smith-Connally Act during World War II was 
useless or worse, nor do | say that a law requiring a prestrike ballot now would 
be useless or worse. While it is true that unions often used prestrike ballots 
under the Smith-Connally Act and similar laws as a bargaining device and to 
bring added pressure on the employers, my experience tells me taat these laws 
did tend to cause negotiators for both unions and employers to be more moderate 
in their positions as the bargaining reached an end. Neither side wished to 
go into the balloting looking ridiculous. Consequently, I believe there were 
more settlements without strikes than there would have been without the 
sobering influence of the prospective strike vote. This advantage probably offset 
the disadvantages of holding the elections in advance of strikes. 

I think we should not overlook the fact that, in more than 10 percent of the 
elections under the Smith-Connally Act, the employees voted against striking. 
We also should realize that although President Truman proclaimed 10 emer- 
gencies under the Taft-Hart!ey Act, there were only 7 strike votes. In one. 
employees voted against striking. In the others, there were settlements without 
votes. What influence the prospect of a strike vote had in causing the parties 
to modify their positions is problematical, but it could have been considerable. 

A law providing for a vote after a strike begins would have the same sobering 
influence on the bargainers that a prestrike vote has, bringing about more settle- 
ments. In additions, it would enable employees to vote on what the employer 
had offered, not on what they hoped to get. 

I think a rigid requirement of a strike vote every time negotiations break down 
is neither wise nor necessary. I recommend a law requiring an employer, if he 
intends to lock out, or a union, if it intends to strike, to give to the other party 
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not less than, say, 5 days’ written notice. The party receiving the notice then 
should have the right to call for a vote by employees, under the auspices of the 
Labor Board or of a local agency it designates, on whether to accept the em- 
ployer’s offer. If the employees accepted it, a strike would cease to be a pro- 
tected activity, and a lockout, if continued, would subject the employer to 
liability for back pay under section 10. If the party receiving the notice of 
strike or lockout did not call for a vote within, say, 30 days after the strike or 
lockout began, the Director of the Conciliation Service should have the right 
in his discretion, to call for a vote. If the first vote did not result in a settle- 
ment, I would recommend successive votes at bimonthly intervals on the em- 
ployer’s then current offer. 

The provision that I suggest has what seem to me to be obvious advantages. 

1. It avoids interfering with the union leaders’ prestrike activities, and thus 
avoids the criticism that prestrike votes encroach on the unions’ internal affairs. 
The unions may bargain to an impasse and strike without any interference what- 
soever. 

2. It leaves the bargaining where the bargaining ought to be, in the hands of 
the bargainers, and operates only after the bargaining has broken down. 

3 It assures the vote’s coming at a time when the union and the employer 
have made what they consider their final concessions and offers, and thus pro- 
vides employees with something real and tangible to vote on. 

4. It applies equally to unions that strike and to employers who lock out. 

5. It recognizes the fact that, in many cases, even when strikes take place, 
settlements will be possible without strike ballots, and assures taking the ballots 
only when at least one party to the bargaining or the Conciliation Service be- 
lieves that the balloting will contribute to a settlement. 

6. It avoids unnecessary expense. 

I have no illusions in the matter. I know this plan will not avoid all strikes. 
I know that it will not guarantee a reasonable attitude on the part of either 
unions or employers in every case. I earnestly believe, however, that it would 
go far to promote reasonableness, would, therefore, lead to more peaceful settle- 
ments, would help to maintain industrial peace and would help to restore peace 
once it is broken. 

Some ask, “If you take strike votes of employees, why not take strike votes of 
stockholders?” There are, it seems to me, two complete answers to this. Stock 
in a particular company rarely is a person’s only source of income, and stock- 
holders rarely have the great and immediate stake in a strike that employees 
have. Furthermore, in most cases they have a right to vote for or against the 
strike at any time. If they think the employers’ holding out is against their 
interests, they can sell their stock and get its value. But if a worker tires of 
a strike, he cannot sell his job. He can only look for another job and, if he 
finds one, lose the seniority, vacation, pension, and other benefits he has built 
up in the old one. 

The minority staff has this to say of S. 2650's strike vote proposal : 

“The longer a strike continued, when workers had begun to feel the loss of 
income, when tremendous pressure of employer-sponsored propaganda had been 
brought to bear on workers, when even the most loyal union followers would 
be inclined to waiver, the National Labor Relations Board would hold an election 
to ascertain the legality of the strike.” 

When the employees have found that the employer really meant it when he 
said, “No more!” when they find that the strike is not a lark but a serious thing, 
when they have learned what the employer’s final offer is, and when, knowing 
this, “even the most loyal union followers” have doubts as to the wisdom of the 
strike, why, in heaven’s name, should we not give them a right to vote by secret 
ballot? Why should union leaders have the right or the power to keep them on 
a hopeless, fruitless, and unwanted strike? What kind of democracy is that? 
Or what kind of tyranny? 

Other critics of strike votes, including Mr. Goldberg, argue, on the one hand, 
that when the Government takes a strike vote, employees rally to the support of 
their leaders and strengthen the union. They argue, on the other hand, that 
the strike vote proposal is designed to undermine and destroy unions. They 
argue that strike votes cause and prolong strikes, and at the same time claim 
that strike votes are a strikebreaking device. In all fairness, these critics can’t 
have it both ways. I suggest that, if union would accept poststrike votes with 
the same complacency with which corporate officials accept the requirements of 
State and Federal regulations concerning stockholders’ and directors’ meetings, 
proxy statements, registration statements and a lot of other matters, strike 
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votes would not be regarded as either prounion or antiunion, but merely as a 
healthy safeguard of everyone’s interests. 
Replaced economic strikers 

There is no evidence that I know of that any employer has used the proviso 
of section 9 (c) (8) to bust a union, even in a depressed industry. In my opinion, 
an employer who tried to so use the section would come involved in so many 
possible unfair labor practices and would subject himself to such risks of liability 
for back pay that he would wind up by capitulating to the union he tried to bust 
or by busting himself. 

Be that as it may, if the purpose of the amendment that S. 2650 proposes is to 
prevent the proviso’s being used to bust unions, I suggest a change that would 
limit its effect to achieving that purpose. 

The section now provides that permanently replaced economic strikers, who 
have no job rights in the plant, may not vote in elections to choose bargaining 
agents for the current employees. The theory is that, by provoking a strike, 
replacing the strikers and calling for an election, the employer could destroy 
the union. Everyone who criticizes the present clause agrees that replacing 
strikers is essential to any union-busting activities. Since it is only if he replaces 
a substantial number of the strikers that an employer or a rival union could 
possibly gain an advantage, the law should limit their right to petition for an 
election only if the employer has hired such replacements. I suggest that the 
proposed amendment read as follows: 

“Provided, That in any lawful strike in which recognition was not an issue 
when the strike began, and in which the employer has replaced 50 percent or more 
of the striking employees, no petition for an election shall be filed by an 
employer” etc. 

Filing requirements 

I approve of striking out subsection (6) of section 9 (f) (A), which now 
requires unions, in order to use the procedures of the National Labor Relations 
Act, to file certain information that other documents they file ordinarily set forth. 
I think the language requiring unions to report other information section 9 (f) 
ealls for, and particularly the compensation and perquisites of their principal 
officers and agents, ought to be retained. 

Non-Communist affidavits 

A striking example of the inappropriateness of parallelism in labor legislation 
we find on the subject of non-Communist affidavits. Communists constantly try 
to infiltrate and dominate labor unions, so we require unions, in order to use the 
Labor Board’s procedures, to file affidavits of their officers swearing they are not 
Communists. Admittedly, there is no evidence of an effort by the Communists 
to infiltrate and dominate management. Nevertheless, we propose requiring 
managers also to file affidavits. 

The comment we get from Mr. Meany and Mr. Durkin is that it is unnecessary 
and useless. They are correct. 

Top officials of the A. F. of L., at least, are, in my opinion, wholeheartedly 
anti-Communist. The A. F. of L.’s official position is that it objects to singling 
out labor unions for special attention, notwithstanding that the Communists do 
single them out and thereby require giving them special attention. It is hard 
for me to believe, however, that until Congress enacts general legislation on com- 
munism in unions, schools, Government, and other sensitive spots, there can be 
any valid objection to dealing realistically with the Communist menace in unions, 
by (i) strengthening the present non-Communist clauses, (ii) making them less 
easy to evade, (iii) empowering the Labor Board to move against unions whose 
officers refuse to reaffirm their oaths or to swear they are not Communists, and 
(iv) enabling unions to demand discharge of such officers and agents, all (v) 
without enacting the amendment that 8S. 2650 proposes. 

Under the present act, a union that has not filed non-Communist affidavits 
and that an employer believes is Communist-dominated may file a charge alleg- 
ing, for example, a refusal to bargain. Many months later the union may purge 
itself of the Communists and file the affidavits. Then, without its making a 
new demand, the Labor Board may hold the employer guilty of an unfair labor 
practice because he refused to deal with the union while it was in noncompli- 
ance. The result is that employers may not safely refuse to deal with even the 
reddest noncomplying unions. The law should not permit noncomplying unions 
to file charges. 
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Mr. Goldberg’s suggestion, that unions be permitted to comply at any time 
before the Board issues a certification or enforces an order, would make the 
present inadequate provisions still more inadequate, and would involve the 
Zoard in proceedings in which it would be unable to take any final action, wast- 
ing its time and appropriations. 


Injunctions 

My comments on this subject fall under three headings: (i) Repeal of sec- 
tion 10 (1); (ii) priority for cases in which discretionary injunctions issue, 
and (iii)local mediation in cases in which discretionary injunctions issue. 

1. Repeal of section 10 (1).—The principal complaint against this section, 
which requires the General Counsel to seek injunctive relief against violations 
of section 8 (b) (4), seems to be a claim that it is discriminatory. (The courts 
may refuse to issue the injunctions, and often do refuse.) It is discriminatory, 
union leaders say, because the act does not require the General Counsel to seek 
to enjoin any unfair labor practice of employers. 

The miscalled mandatory injunction (only applying for it is mandatory) is 
directed chiefly against secondary boycotts. When employers engage in re- 
straints of trade like secondary boycotts, not only the Government but private 
parties may seek injunctions against them. They may be subjected to fines and 
imprisonment and to suits for treble damages. 

Furthermore, the act authorizes the Board, when employees suffer monetary 
damage through an employer’s unfair labor practice, to make them whole. It 
does not authorize the Board, when a union causes an employer loss through a 
secondary boycott, to make the employer whole. Thus, injunctive relief is the 
Board’s only effective remedy. 

I strongly recommend against repealing section 10 (1). 

2. Priortiy for enjoined unfair labor practices—When a court enjoins an 
alleged unfair labor practice, it seems proper for the Board to give priority to 
the case before it. 

3. Local mediation panels.—This proposal is difficult to understand. It pro- 
vides that where “discretionary” injunctive relief issues under section 10 (j) 
in a case involving a labor dispute between an employer and a union that the 
employer has recognized or is required to recognize, the Director of the Media- 
tion and Conciliation Service shall appoint a panel of local citizens to mediate 
the dispute. 

Now, injunctions may issue under section 10 (j) only against unfair labor 
practices. The only question is simply one of fact: Did the respondent engage 
in the unfair labor practice? The Labor Board has authority to decide this 
question and to prescribe the remedy. This authority is exclusive. 

What a panel of local citizens could properly do, or what they could do 
better than the Labor Board or a professional mediator could do, is not clear 
to me. 

I recommend against this proposal. 

State jurisdiction 

The President dealt with this subject in two ways, once in specific terms and 
once in general terms. 

He recommends specifically that the States, when confronted with emergencies 
endangering the health or safety of their citizens, have the right to deal with the 
emergencies. Section (n) of S. 2650 seems designed to carry out this specific 
proposal. 

This proposal greatly excites the minority staff. 

“What could be clearer,” it asks, “than that the States now have that right?” 
It is perfectly clear from the decision of the Supreme Court in Amalgamated 
Union v. Wisconsin Employment Relations Board (340 U. S. 383 (1951)), that 
the States may not forbid strikes and picketing that shut down public utilities 
within their borders. 

States now have authority, according to the minority staff, “to ‘quell’ dis- 
turbances of the peace, riots, murder or any other type of violence that might 
occur in a labor dispute.” But a strike against a power company or a trans- 
portation company. can jeopardize the health and safety of a State’s citizens 
without involving riots, murder, and like violence. 

The minority staff complains that S. 2650 sheds “no light” as to “when a labor 
dispute constitutes an emergency” and expresses the fear that the city fathers 
of a small community could determine “that a strike in the local shoe-repair 
shop constitutes an emergency.” Here the minority staff resorts to outright 
misrepresentation. S. 2650 makes it clear that the emergency must be one 
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jeopardizing the health or safety of the citizens of the State. Imperiling “health 
or safety” is the same standard as appears in the national emergency provisions 
of Taft-Hartley. Furthermore, only the States, not small communities, would 
have authority under the new clause. 

Mr. Goldberg argues that the proposal would permit the States to impose com- 
pulsory arbitration. It also would permit them to seize struck plants. Like 
Mr. Goldberg, I oppose compulsory arbitration. Unlike him, I also oppose sub- 
stitutes for compulsory arbitration, such as “recommendations,” and I oppose 
seizure. But I also believe that, where a dispute creates a local emergency 
endangering health or safety, the State ought to have authority to deal with 
it in a way that is not inconsistent with national policy. 

Referring specifically to the Garner case, decided December 14, 1953, and its 
“broad implications,” the President cited “the need for clarification of jurisdic. 
tion between the Federal and the State and Territorial Governments in the labor- 
management field.” 

It seems to me of paramount importance, in the light of the Garner decision, 
for Congress to enact legislation that restores to the States a substantial 
measure of their traditional authority to deal with such things as strikes and 
lockouts for illegal purposes, mass picketing, organizational strikes, sitdown 
and slowdown strikes, secondary boycotts, breaches of contracts and strike 
votes, and that would permit them to regulate the internal affairs of labor 
«anions as fully and effectively as they regulate the internal affairs of corpora- 
tions, charitable institutions, and savings and loan associations. 

When anyone makes this suggestion, union spokesmen say, “Then we ought 
to repeal section 14 (b), which allows States to forbid forms of compulsory 
unionism that Taft-Hartley permits.” 

Neither logic nor consistency supports this view. The argument misappre- 
hends basic purposes of the Norris-LaGuardia Act, the Wagner Act, and the 
Taft-Hartley Act: to assure employees full freedom, without coercion from 
their employers, to join or not to join unions. Both the Wagner Act and the 
Taft-Hartley Act have forbidden employers to discriminate against employees 
in order either to encourage or discourage union membership. That is Federal 
policy. ‘The proviso permitting some measure of compulsory unionism has 
been an exception to this policy in each of these laws. If we are to have a 
Federal policy forbidding employers to encourage or discourage union mem- 
bership, it certainly is not illogical or inconsistent or inappropriate for the 
Federal Government to provide, as Taft-Hartley now does, that States may 
adhere more strictly to the policy, by forbidding all forms of compulsory union- 
ism, than the Federal law itself requires. 


National emergencies 


The proposal to permit the President to require of boards of inquiry in 
national emergency strikes recommendations on terms of settling is a step 
toward and is akin to compulsory arbitration. Experience under the Railway 
Labor Act shows that, to the unions, recommendations are only recommenda- 
tions, or are a floor on which they rest demands for further concessions, but 
that for employers, they are in effect compulsory awards. That is why the 
railroads now favor compulsory arbitration that is binding on both sides. We 
ought not to adopt in industry generally a practice that experience shows to be 
so much against the public interest. If we believe in collective bargaining 
and have the faith in it that we say we have, we ought to avoid substitutes 
for it. 

The minority staff must approve of the proposal, for its only comment is 
that the proposal is “so minor, so completely unimportant, that no comment is 
appropriate.” 


Checkoff 


I approve of removing the time limitations on the validity of checkoff authori- 
zations that are in the present law. Where checkoff arrangements exist, an 
employee should be allowed to pay his union dues by that method for as long 
as he wishes. By the same token, he should be required to pay them by that 
method for no longer than he wishes. 


Welfare funds 

An estimated $2 billion a year goes into pension and welfare funds. The 
evidence indicates that hundreds of thousands of dollars of this money, if not 
millions. sticks to the fingers of labor racketeers or their fronts and stooges. 
Present regulations are wholly inadequate. Proper protection of these funds 
and their beneficiaries against both fraud and mismanagement is essential. 
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OTHER PROPOSALS 


Although the present hearings are limited to the President’s message, I wish 
to mention briefly additional proposals that will improve our labor legislation. 


1dministration of the NLRA 


The council of the section of labor relations law of the American Bar Asso- 
ciation composed equally of lawyers for unions and lawyers for employers, has 
recommended a number of changes in the administration of the act, in the 
interest primarily of expediting its procedures. The association has approved 
these recommendations. 

A group of lawyers for unions and lawyers for employers has completely re- 
written the administrative provisions of the act, incorporating the above-men- 
tioned changes, and others. 

There is an opportunity for greatly improving the act in an area where, as 
between labor and management, and as between their lawyers, there is little 
controversy. 

The committee might well consider transferring jurisdiction over unfair labor 
practice cases to the Federal courts, and providing that the parties shall 
prosecute and defend their own cases. 


Denial of right to secret ballot 


The Labor Board often orders employers to recognize and deal with a union 
that the employees have not chosen by secret ballot, and it has done this even 
after the employees, in the Board’s own elections, have rejected the very unions 
that the Board orders the employers to recognize. Congress ought to put a stop 
to this. 

Recognition strikes 

The act provides a peaceful procedure for determining bargaining rights. 
The procedure now is reasonably expeditious and can be made more so. Unions 
usually use it when they are entitled to represent employees. But when they 
are not entitled to do so, they frequently strike, forcing employers to recognize 
minority unions. Congress ought to encourage resort to the peaceful pro- 
cedures it has provided, and at the same time, protect employees, employers, and 
the public against these unnecessary, improper, and wasteful strikes for recog- 
nition. It can do this by making section 8 (b) (4) applicable to them. 

Back pay 

When unions deprive employees of work through violence, mass picketing, 
threats, secondary boycotts, or other unlawful activities, the Labor Board should 
be authorized to require the unions to pay back pay, just as it requires em- 
plovers to pay back pay when the employers’ unfair labor practices cause 
employees to lose work. 


Bargaining 

The Labor Board claims the right to say what demands parties may make, 
what concessions they must make and what information they must furnish in 
bargaining. As long as the parties explain their own demands, explain their 
reasons for not making concessions and listen to what the other has to say, 
the Labor Board should have no right to question the validity of their ex- 
planations or otherwise interfere in the bargaining, as it now does. 


CONCLUSION 


Nearly all of us deplore “Government intereference” in labor-management 
relations. I sometimes think we make a fetish of it. 

With collective bargaining now so widespread, with its impact on the economy 
so great, a considerable measure of “interference” is inevitable. 

Indeed, many of us who deplore this “interference” would deplore even more 
a total absence of it. Many laws now “interfere” with collective bargaining. 
The Wagner Act itself was the greatest “interference” that our country had 
ever known. The Fair Labor Standards Act sets minimum wages and maxi- 
mum hours, and prescribes overtime rates. The Walsh-Healey Act, the Antikick- 
back Act, workmen’s compensation laws, the Social Security Act, all these and 
many others, “interfere” with collective bargaining by prescribing essential 
terms of the employer-employee relation. 
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To the extent that Government must “interfere” to protect the public, to pro- 
tect employees against abuses of either unions or employers, to protect em- 
ployers against abuses of unions, or to protect unions against abuses either of 
employers or of other unions, it seems to me that Congress should not be de- 
terred by some shibboleth against “Government intereference.” 


STATEMENT OF ARTHUR J. PACKARD 


Mr. Chairman and gentlemen of the committee, my name is Arthur J. Packard. 
I am chairman of the governmental affairs committee of the American Hotel 
Association, and also president of the Packard Hotels Co., Mount Vernon, Ohio, 
which operates a group of small hotels throughout the State of Ohio. I appre- 
ciate the opportunity of filing with your committee this brief statement setting 
forth the views of the hotel industry with respect to one of the President’s recent 
recommendations for amending the Labor Management Relations Act of 1947. 

Since the passage of the National Labor Relations Act, there has been uncer- 
tainty in the minds of many employers as to whether they were covered by the 
act or were to be subject to State labor relations laws. This has been particu- 
larly true of small employers whose businesses are primarily or entirely local 
in nature. For that reason the hotel industry and probably many others are 
extremely interested in that part of the President’s message which referred to 
conflicts of jurisdiction and the statement that recommendations were to be 
made to Congress for corrective legislation. Until such recommendations are 
received, we cannot know if any substantial change in coverage of the law is to 
be made which would conflict with the long-established policy of the National 
Labor Relations Board with respect to hotels. 

During the period of more than 18 years that labor relations have been subject 
to Federal iaw, the National Labor Relations Board has always taken the posi- 
tion that it would not effectuate the policies of the act to take jurisdiction in 
hotel cases. In the few hotel cases which came before the Board, it was estab- 
lished to the satisfaction of the Board that hotel service is a function or service 
performed locally, rather than upon an interstate basis; that hotel service is 
primarily meals and lodging furnished within the four walls for the personal 
comfort of individuals unrelated to their business activities; and that the hotel 
industry is composed primarily of small business operations whose scattered 
activities (even when considered collectively) have no effect upon interstate 
commerce. 

It may be that the committee does not contemplate any amendments to the 
law on the subject of coverage at this time. However, in view of the suggestion 
in the President’s message that the question of jurisdiction will be brought to 
your committee at some future date, we feel that it is appropriate to restate the 
position of the American Hotel Association. We believe that, for the reasons 
given above, labor relations matters in hotels should continue under State juris- 
diction and not be regulated by the Federal law and that Congress so intended 
in both the National Labor Relations Act and the Labor Management Relations 
Act. 

On at least one occasion in the past, a suggestion has been made that all busi- 
ness establishments doing less than a fixed volume of business should be excluded 
from the Federal law and that all others should be covered by the Federal law. 
In my statement to your committee on May 20, 1953, I reviewed this proposal 
and pointed out the difficulties inherent in it. Primarily I pointed out that mak- 
ing jurisdiction dependent upon an annual volume of business would leave the 
borderline employer uncertain as to his coverage until the end of his calendar 
or fiscal year. During the year he would not know whether he was subject to 
Federal or State law on the subject of labor relations. For that reason and 
others expressed in my statement, we urged that size alone should not be the 
criterion but that the local nature of the business and its complete isolation 
from interstate commerce should be the determining factors. This is the pattern 
in which the hotel industry fits, and we urge that if there is to be any clarifica- 
tion of the law on coverage, this exclusion of the hotel industry should be made 
clear, and the consistent pattern of the National Labor Relations Board to that 
effect should be continued in the statute as amended. 
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STATEMENT OF CARL Brown, Executive Director, FOREMAN’S 
ASSOCIATION OF AMERICA 


My name is Carl Brown; I am here representing the Foreman’s Association of 
America, with headquarters at Detroit, Mich. For some 15 years our organiza- 
tion has devoted its energies to advancing the economic and other interests of 
the foremen and supervisors who constitute such a vital segment of our industrial 
strength. I am here to explain how the Taft-Hartley Act has frustrated us in 
the performance of that task and to seek, in simple justice, the restitution of 
the rights that should be ours. 

The members of the committee are aware that until 1947 the law protected 
the right of foremen to organize and bargain collectively—a right sustained by 
the Supreme Court in its decision in the Packard Motor case in that year. At 

single stroke Taft-Hartley removed these protections. Because there are, 
fortunately, many fairminded and farseeing employers who have not taken 
advantage of the weapons that Taft-Hartley placed in their hands, we have 
survived that cruel blow. But our task has been made immeasurably more 
difficult, and the position of foremen as a group has been seriously prejudiced. 

It is an unfortunate truth that the argument concerning this issue has often 
been wrongly stated. Frequently the question is asked, “Is it a good thing for 
foremen to organize?” as if that were the issue before us. We think that fore- 
men, rather than management, or the Congress, or the courts, should decide that. 
We feel that is part of the American tradition, that the individual should decide 
what church or lodge or association he should join, and that others should not 
make that decision for him. Hence, it is really irrelevant to the debate here 
whether it is a good thing or a bad thing for foremen to organize. Rather, the 
question should be put, “Should foremen, like other American citizens, be allowed 
to determine for themselves whether they wish to organize?’ So stated, the 
question assumes what is clearly the fact: That foremen are mature, responsible, 
and competent to make their own decisions. Obviously, we do not insist that 
foremen should be compelled by law to join our, or any other, association; we 
seek for them only a genuine freedom of choice. 

In this we follow what has been our traditional approach to labor problems. 
By the Railway Labor Act of 1926, “any limitation upon freedom of association 
among employees” of railroads was forbidden. The Wagner Act of 1935 pro- 
tected “the exercise by workers of full freedom of association, self-organization, 
and designation of representatives of their own choosing.” The Taft-Hartley 
Act reaffirms the right of employees to “self-organization, to form, join, or assist 
labor organizations * * *,” while, in other language, withdrawing from foremen 
the right it purports to guarantee. It is this deception in the law that we ask 
be corrected. 

Taft-Hartley accomplished this in 1947 by changing the definition of “employee” 
in section 2 (3) to exclude supervisors, by defining “supervisor” in section 2 (11) 
to include leadmen, gang bosses, and the very lowest ranks of supervision, and 
withdrawing even the protection of State laws from supervisors by adding sec- 
tion 14 (a). It is true that section 14 (a) states that “nothing herein shall 
prohibit any individual employed as a supervisor from becoming or remaining 
a member of any labor organization * * *”; we insist that this is the constitu- 
tional right of foremen whether written in the law or not. But this statement 
is no more than interesting language, holding out a false hope. The hard indus- 
trial reality is that in practice foremen and other supervisors dare not exercise 
these rights, because employers, through the loopholes which the law provides, 
will fire them if they do. 

On this point we have had a long experience. Our association was formed 
in the early 1940’s in response to a genuinely felt need for organization among 
foremen. For many years prior thereto the authority of foremen in mass-produc- 
tion industries had been steadily declining. Greater specialization had resulted 
in the employment of plant layout men, personnel managers, time study men, 
inspectors, and others who assumed, one by one, functions theretofore exercised 
by foremen or other supervisors. As many commentators have noted, the effect 
of these changes was to reduce foremen to the status of “traffic cops.” 

New difficulties were piled on the old ones by the growth of industrial union- 
ism. Up to that time, foremen had a considerable voice in the determination 
of labor matters. But the process of collective bargaining meant—and we recog- 
nize must mean—that all important problems were settled in negotiations 
hetween top management and union leaders, with no participation by the fore- 
men. And even as to minor day-to-day matters, the grievance procedures estab- 
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lished by nearly all agreements meant that the foreman’s decision was merely 
a first step, subject to being overruled at any one of several echelons above him. 
The cumulative effect of all these changes was well summed up by Mr. Donald 
Wray who reported in the American Journal of Sociology in 1949, after a careful 
study, that “The industrial foreman does not share in the decision-making 
process which is the core of managerial functions. He is, instead, a transmitter 
of decisions which have been made by his superiors * * *.” 

While industrial workers had unions to speak for them and to voice their 
grievances, foremen were with only the slightest exceptions excluded from 
membership in rank-and-file unions, which were articulate and aggressive. 
Foremen were mute and unrepresented. They needed a voice, and they found 
one in the Foreman’s Association. 

Immediately they did so the heavy armor of industrial retaliation was 
wheeled up. By discharges, threats of discharge, and every other conceivable 
instrument, many foremen were discouraged from organizing. We, in our turn, 
sought the protection of the law. After some vacillation, the National Labor 
Relations Board recognized our right to the protection of the statute, and its 
position was finally and definitively upheld by the Supreme Court in the Packard 
Motor case in 1947. The extent of discrimination against supervisory employees 
in these years is demonstrated by the fact that our organization alone filed with 
the NLRB 70 charges, alleging discrimination against hundreds of supervisors 
and foremen. 

Under the equal protection of the law, we had been able to protect to an extent 
the rights of foremen, though the task was not easy. But, with great fanfare 
of propaganda and the expenditure of large amounts of money, management 
secured amendment of the law in 1947 to remove even those slight protections 
from our members and those who sought to join with us. Thereupon, the 
campaign of discrimination proceeded without check, as it has ever since. 

We know that foremen want organization; we can compel no one to join our 
association, and do not do so. Every member we have is there of his own free 
will, and many thousand more would join with us if they were not in mortal 
terror of employer discrimination. The reasons they desire organization of 
course vary greatly, but I should say that the compelling considerations are 
these: 

1. That stated in the act itself: the “inequality of bargaining power between 
employees who do not possess full freedom of association or actual liberty of 
contract, and employers who are organized in the corporate or other forms of 
ownership association * * *.” Our industrial giants employ thousands of fore- 
men; in these great, impersonal enterprises their interests will be neglected 
unless they have independent spokesmen. It is the most obvious nonsense to 
speak of one of the six or seven thousand foremen of the Ford Motor Co. or any 
similar enterprise as a “part of management.” They are hired as hands, doing 
as they are told. 

2. The separate interests of foremen. Many of their problems are similar 
to those of rank-and-file employees: Wages, hours, premium pay, overtime, 
shift differentials, vacations, sick leaves, promotions, retirement and the like. 
Over and above these are problems peculiar to foremen; for example, the appro- 
priate pay differential between foremen and rank-and-file employees. A study, 
just released by the Bureau of National Affairs, shows that these differentials 
vary from as low as 5 percent to as high as 65 percent. Foremen have an 
entirely legitimate interest in these matters, which ought to be settled through 
collective bargaining. 

8. The desire of foremen, like all other employees, to have some voice in those 
matters which most concern them, and the entirely natural resentment against 
the imposition of an industrial fiat. The gap between top management, which 
really makes the decisions, and foremen, who carry them out, can be closed 
only through negotiation and understanding. 

Since we have been organized, these compelling arguments are met only by 
a glib phrase: That foremen are required to be “loyal.” So they must, and so 
they are. Again and again we have challenged our opponents to name a single 
instance in which foremen who are members of our association have been less 
loyal than those who are not; to this date they have produced no such case. 
Employers who have agreements with our association have testified to the 
contrary. It must be understood that our opponents use the word “loyal” in a 
very special sense; they mean by it that foremen should do as they are told, with 
no questions asked and no back talk. But this is the definition of a master-slave 
relationship; in a free society men are not disloyal because they express their 
points of view and seek to attain their ambitions. 
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This same argument can be, and often has been, applied to organization by any 
group of employees; logically carried through, it would compel the elimination 
of all collective bargaining. All employees—not only foremen—owe a duty of 
loyalty to their employer, for they are entrusted with valuable machinery, 
irreplaceable records, and can in many ways bind their employers. But our 
industrial history has conclusively shown that men can organize to protect 
their own interests—specifically, has shown that foremen can join our associa- 
tion—and still remain entirely loyal to the interests of their employers. 

We say that foremen and other supervisors are freeborn Americans with the 
right to band together to protect their mutual interests ; that that right, like that 
of other citizens, is worthy of the protection of the Government; and that a law 
which extends such protection to other employees and not to foremen is grossly 
discriminatory on its face. We ask that the Congress by appropriate amendment 
lift foremen from the second-class citizenship to which the Taft-Hartley Act has 
condemned them. 


NATIONAL LABOR RELATIONS BOARD, 
Washington 25, D. C., Janwary 27, 1954. 
Roy BE. JAMES, 
Staff Director, Senate Committee on Labor and Public Welfare, 
Room F-42, United States Capitol, Washington, D. C. 

Drar Mr. JAmMeEs: This is in reply to your telegram of January 20, 1954, and 
your confirming letter of the following day, in which you invite my testimony, 
either by personal appearance before the Senate Committee on Labor and Public 
Welfare or by a written memorandum to be filed with the Committee, in regard 
to the President’s recommendation for changes in the Labor-Management Act, 
1947. I appreciate very much your invitation to appear before the committee. 

After giving the matter careful thought, and having in mind particularly the 
demands upon the committee of other witnesses and the necessity for prompt 
action, to which you refer in your letter, it seems to me that I can probably serve 
the committee’s needs without appearing personally and by filing a written 
memorandum. Accordingly, I proposed to file such a document with the com- 
mittee just as soon as it can be prepared. 

Please be assured of my continued cooperation and desire to provide any 
assistance to the committee and its staff. 

Sincerely yours, 
Georce J. Bort, 
General Counsel. 


STATEMENT or GeorGE J. Bott, GENERAL COUNSEL, NATIONAL LABOR RELATIONS 
Boarp 


Mr. Chairman and gentlemen of the committee, I am honored by your invita- 
tion to submit this statement to assist you in your consideration of S. 2650, 
which proposes several amendments to the National Labor Relations Act.’ 

Study of this bill has convinced me that the most helpful contribution I can 
make in the task confronting you is to direct your attention to some of the diffi- 
culties which I think, upon the basis of my experience as General Counsel of the 
National Labor Relations Board, may arise in attempting to understand and 
apply the provisions of the proposals which are before you. Regulatory legis- 
lation, of course, cannot hope to deal specifically with the myriad factual varia- 
tions that will fall within its scope. At the same time each case may properly 
and intelligently be dealt with upon its own peculiar facts only if the basic and 
controlling legislative policies are clearly explicated. Avoiding litigation in this 
field, with its concomitant industrial unrest, by perfecting, insofar as there is 
foresight to do so, the expression of legislative intent is our mutual concern. 

With this in mind, I shall turn to some of the difficulties of interpretation which 
I believe might be presented by S. 2650, when and if its provisions become law 
and are applied to the problems which my office encounters in the industrial 
relations field. 


1Time has not permitted me to clear this statement with the Bureau of the Budget. 
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PROPOSED AMENDMENTS TO SECTION (B) (4) (A) 


As I understand section (b) of the proposed amendments, dealing with the 
secondary boycott provisions of the present statute, its language removes two 
kinds of employers from the protection which is now afforded secondary em- 
ployers in strike situations. These are (1) employers to whom the employer 
primarily involved in a strike “farms out” his work, and (2) employers in the 
construction industry who are working at the situs where the primary em 
ployer is struck. As is suggested in the President’s recommendations which 
S$. 2650 reflects, the reason for this amendment is that such persons are not 
considered to be truly neutral in strikes against primary employers. Insofar 
as the proposal deals with employers who take on work that would otherwise 
be done by a struck employer, it appears to codify a decision under the present 
act of a United States district court which, as I pointed out in my statement to 
this committee on April 28, 1953, I have followed in the issuance of unfair labor 
practice complaints.’ 

On the other hand, treating all employers engaged in construction at the same 
job site as exempt from the protection otherwise given secondary employers 
indicates a change in the law. In trying to understand the extent of that 
change, I have wondered whether the descriptive language used with respect to 
construction industry activities, namely, “constructing, altering, painting, or 
repairing a building or other structure,” is meant as an exclusionary definition. 
If so, I might suggest that to avoid ambiguity it be incorporated into section 2, 
where other important terms used in the act are defined.’ Also, if this is so, I 
am somewhat uncertain whether all of the operations normally considered as 
within the construction industry will be included by this definition. For ex- 
ample, road and airport construction, or other ground moving operations not 
incidental to the erection of structures may not fit precisely under the language 
there used. Similarly, there remains a doubt in my mind whether the same 
language covers employers who undertake some construction projects but are 
principally engaged in other business—for example, the telephone company 
which lays a cable in connection with the erection of a building. 

In his testimony relating to the language of the secondary boycott provision, 
Secretary of Labor Mitchell advanced another point with respect to which I 
may be able to contribute some enlightenment from my experience. Secretary 
Mitchell suggested that the underlying policy of the proposal might not be impie- 
mented by the condition which it imposes on unions seeking its benefits, namely, 
that such unions be the majority representative of the employees of the primary 
employer. In this connection, I wish only to point out that the vast majority, if 
not all, of the cases where one of the unions in the construction trade places 
pickets at a job site are situations where the acting union is desirous of obtaining 
recognition for certain work being performed on the job. In the usual situation, 
therefore, the union involved would not be the majority representative of the 
primary employer’s employees, with the result that the application of the pro- 
posed amendment would be substantially limited in a way that is apparently 
unintended. 


PROPOSED AMENDMENT TO SECTION 8 (C) 


As Secretary of Labor Mitchell has testified, the proposed amendment to section 
8 (c) is intended to “make it clear on its face that its definition of free speech 
applies” to both representation elections and unfair labor-practice cases, and 
that “in both the same tests should be applied in determining what is and is not 
protected speech.”” The proposed language seems clearly to accomplish this 
purpose. 


PROPOSED AMENDMENT TO SECTION 8 (D) 


It is evident both from the language used and the President’s message recom- 
mending changes in the National Labor Relations Act that the proposed amend- 
ment to section 8 (d) is intended to constitute an express overruling of the 


2 Douds y. Metropolitan Federation of Architects (75 F. Supp. 672 (S. D. N. Y.)). 

* Similarly, definitions of the intended coverage of the terms “maritime” and “entertain- 
ment” industries, as used in the proposed sec. 8 (e), might also profitably be included in 
rec. 2. 
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Board’s decisions to the effect that the parties to a collective-bargaining agree- 
ment must negotiate during the existence of the agreement, upon request, about 
matters which were not considered during the negotiations leading to the execu- 
tion of the agreement. Although that much is clear, some of the consequences 
incidental to the proposed rule may not be quite so clear. 

For example, does the proposed amendment mean that an employer, who is 
confronted during the term of a contract with an unforeseen occurrence which 
requires that he take action affecting the terms and conditions of his employees’ 
employment, may act unilaterally and without notifying or discussing the matter 
with the representative of his employees? If, as has been suggested, the theory 
underlying the proposal is that a contract has the effect of fixing for a specified 
period both the written terms and existing practices with respect to conditions 
of employment, the employer might be deemed to violate the agreement if he 
changed working conditions in these circumstances. If it is the intention of the 
pill to permit unilateral action in the situations I have described, I believe clari- 
fying language would be appropriate. Similarly, it would be well to clarify the 
status of employees who strike in protest against such unilateral action, for very 
different consequences result from their present status as unfair labor-practice 
strikes than would reult if their strike were not protected by the act. 


PREHIRING CONTRACTS 


The proposal relating to prehiring agreements in industries where casual and 
intermittent employment prevails appears to eliminate some of the problems 
which have arisen in the past in some of these industries. Thus, as the com- 
mittee will recall, it has sometimes been extremely difficult as a practical matter 
to conduct representation and other elections in these industries because there 
has been no stable employer-employee relationship for voting purposes. The 
desirability of holding such elections seems to be at least largely removed by the 
proposed amendment. The preposed amendment also appears to remove certain 
possible legal impediments to negotiating prejob contracts in industries like the 
building trades whose economic conditions and traditional business practices 
require that such contracts be made in order to fix job costs for bidding purposes 
and insure an adequate labor force of skilled craftsmen. 


PROPOSED AMENDMENT TO SECTION 9 (C) (3) 


The proposal to amend the section of the act which now prevents strikers not 
entitled to replacement from voting in representation elections would retain the 
same prohibition, but would immunize the striking union against challenge as 
bargaining representative by the employer for the duration of the strike, if not 
longer than 1 year, and by a rival union for a period of 4months. As the President 
explained in his message recommending this change, it is designed “to make it 
impossible for an employer to use [the present] provision to destroy a union of 
his employees.” 

Accordingly, I wonder whether the omission of language which would also 
prevent the filing of a certification or decertification petition by employees during 
the designated periods is an oversight. As the proposal now reads, I see nothing 
to deter the holding of an election under sections 9 (c) (1) (A) at the request 
of employees, including replacements, during an economic strike. In such an 
election it would seem that strikers who have been replaced would not be eligible 
to vote, which may be contrary to the purpose of the amendment. 

I also observe that whereas an employer is entitled to petition for an election 
as soon as a strike is over, or in any event after the passing of 1 year, the proposed 
language prohibits a rival union’s petition from being filed for a 4-month period, 
regardless of whether the strike has ended in the interim. If this result was 
unintended, clarifying language may easily avoid it. 

Another question that has arisen in my mind is whether, in view of its announced 
purpose, this amendment should apply to strikes caused by employer unfair labor 
practices. In that situation, the striking employees are eligible to vote under 
the present law, and there would appear to be no reason for delaying an election 
which otherwise would be considered appropriate. While the President, in his 
recommendation relating to this provision indicated that he was concerned only 
with economic strikes, the proposal in 8S. 2650 contains no such limiting language. 

There may be no ready answer, apart from litigation as the cases arise, for some 
of these questions. However, where a more precise expression of purpose will 
resolve any one of them, congressional consideration now will avert much 
hardship later. 
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PROPOSED AMENDMENT TO SECTION 9 (H) 


S. 2650 proposes to amend section 9 (h) by extending the non-Communist 
affidavit requirement to employers and their officers as well as to the officers 
of labor organizations. I have discussed some of the problems encountered in the 
present law on this matter in my statement to this committee on April 28, 1953. 
That statement has equal application to the proposed change, and I respectfully 
refer you to it. 

I should like to make one further suggestion with specific reference to employer 
non-Communist affidavits. The Supreme Court, in sustaining the constitu- 
tionality of the present section 9 (h) as applied to labor organizations (American 
Communications Association v. Douds, 339 U. S. 382, 398), stated that: 

“Congress might reasonably find, however, that Communists * * * represent a 
continuing danger of disruptive political strikes when they hold positions of union 
leadership.” 

It would be extremely helpful, I believe, in sustaining the constitutionality of 
the non-Communist oath requirement as to employers if specific legislative findings 
were made with respect to the need for and basis of the requirement it imposes. 


PROPOSED ELIMINATION OF SECTION 10 (1) 


The one effect of eliminating section 10 (1) which I believe has been overlooked 
relates to the handling of jurisdictional dispute cases under sections 8 (b) (4) 
(D) and 10 (k). Under the present law, unfair labor practice complaints aris- 
ing under section 8 (b) (4) (D) are not issued until the parties are given an 
opportunity to adjust the dispute themselves, and failing that, until the Board 
has, under section 10 (k), heard and determined the dispute underlying the 
commission of the unfair labor practice charged. However, section 10 (1) gives 
the Board authority temporarily to enjoin the unfair labor practice conduct as 
soon as it is administratively determined that the charge has prima facie merit, 
and during the period when adjustment of the dispute is being sought, informally 
with the parties and formally before the Board under section 10 (k). With the 
repeal of section 10 (1), the Board is limited in its authority to obtain tem- 
porary injunctions to section 10 (j). That section, however, does not permit 
the Board to apply for an injunction until an unfair labor practice complaint 
is issued, which, in the case of an 8 (b) (4) (D) charge involving a jurisdictional 
dispute, may mean a delay of several months while the Board proceeds under 
the provisions of section 10 (k). Such a delay is likely to mean that an in- 
junction which otherwise would have been appropriate will be too late to have 
any practical benefit, and that the injunctive process will play no part in in- 
fluencing parties to settle their jurisdictional disputes. Informal settlements 
in these cases particularly have been encouraged under the present act. In 
these circumstances this committee may wish to clarify whether section 10 (j) 
should reflect the special treatment accorded jurisdictional cases elsewhere in 
the act. 


PROPOSED ADDITION OF SECTION 14 (C) 


Section 14 (c) of the bill would in substance empower the States to regulate 
labor relations controversies without regard to their regulation under Federal 
law, where the States deem such local regulation necessary in order ‘to protect 
the health or safety of the people * * * during emergencies resulting from 
labor disputes.” It seems clear, I think, that the States will undertake under 
the authority of this section to regulate activities of employers and unions which 
will also be the subject of proceedings before the National Board. There are 
several ways in which certain problems naturally arising from such dual or 
overlapping regulation may be resolved, and I respectfully suggest that, if un- 
seemly conflict between State and Federal authority is to be avoided, it is of 
the highest importance that Congress make crystal clear what its desires are 
in this area. 

Thus, does Congress desire to make the jurisdiction of a State exclusive in 
regard to labor disputes to which the State finds the section applies? This would 
mean that the National Board would not be empowered to take regulatory action 
with respect to such labor disputes in these States, even where the national 
act would not necessarily be inconsistent with the State regulation. This ap- 
proach has certain obvious advantages in respect to clarity of scope and avoid- 
ance of potential conflict, but it also has certain obvious disadvantages, par- 
ticularly with respect to labor disputes in multi-State industries and employer 
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associations, which would be subject to diverse regulations with respect to a 
single controversy because of the application of the Federal authority in some 
States and the application of separate and perhaps mutually inconsistent local 
authorities in other States. 

On the other hand, Congress may intend that the National Board and a State 
may exercise concurrent jurisdiction, each under its own regulatory authority, 
with respect to labor disputes to which the section applies. In such event, I sug- 
gest it is important that Congress also make clear whether it desires that the 
National Board shall be bound by the determinations of the State authority. 
Thus, for example, if a State should punish an employee for engaging in strike 
activities which it has forbidden under the authority of this section, is the Na- 
tional Board therefore bound to determine in an unfair labor practice case that 
the employer was free to discriminate against and need not reinstate the em- 
ployee who engaged in the activities which would otherwise be protected under 
Federal law? Similarly, may the National Board require the employer, under the 
Federal act, to bargain with the union which may have disqualified itself under 
State law? And, how does Congress desire that such concurrent jurisdiction be 
applied in respect to labor disputes which involve employees in a bargaining 
unit covering more than one State? 

I realize that these are difficult problems but they are questions which, in my 
view, are bound to arise and as to which fundamental national policy should be 
made by the Congress rather than by the courts or the Board in connection with 
litigation. 


CONCLUSION 


I make no attempt in this statement to discuss the proposed amendments con- 
tained in S. 2650 to titles II and III of the Labor-Management Relations Act. 
The subject matter of those provisions does not fall directly within my admin- 
istrative jurisdiction, and I wish to confine my remarks to the field where my 
experience may qualify me to speak. 

{| hope this committee will find my comments helpful. I trust also that the 
committee and its staff will feel free to call upon me at any time for any further 
technical or other appropriate assistance within my power to give. I shall always 
be happy to cooperate, 


STATEMENT By Davin J. McDONALD, PRESIDENT, UNITED STEELWORKERS OF AMERICA 


My name is David J. McDonald. I am president of the United Steelworkers 
of America, an organization with which I have been associated since its inception 
in 1936 as the steelworkers organizing committee. As a member and an officer 
of this union, I appreciate the opportunity of presenting some of our views which 
I hope will be of assistance to the committee in its efforts to improve present 
legislation dealing with collective bargaining. 

In his message of January 11, 1954, submitting legislative recommendations 
on labor-management relations, President Eisenhower said : 

“Government should continue to search diligently for sound measures to im- 
prove the lot of the working man and woman, mindful that conditions and stand- 
ards of employment change. It will be continually a challenge to Government 
to sense the aspirations of the working people of our country, that all may 
have the opportunity to fairly share in the results of the productive genius of 
our time, from which comes the material blessings of the present and a greater 
promise for the future.” 

A similar pledge had been made during the campaign of 1952, when President 
Eisenhower promised a labor-management relations law of “justness and fair- 
ness” and stated: 

“T will not support any amendments which weaken the rights of working men 
and women. I know the law might be used to break unions. That must be 
changed. America wants no law licensing union-busting. Neither do I.” 

The chairman of the Senate Committee on Labor and Public Welfare on March 
24, 1953, at the outset of the present hearings on the Taft-Hartley Act, stated, 
among other things: 

“The strength and statesmanship of America is the main bulwark of liberty 
against the tide that would sweep us into servitude. Both our strength and 
sound statesmanship depend on our unity. 

“That is the cornerstone of America’s material strength. Teamwork between 
management and labor is a national necessity if we are to survive. Legislation 
cannot create that unity, but it can help to remove the roadblocks. 
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“We are eager to demonstrate to the present disordered world in which we are 
living that in a truly democratic country internal differences can be settled 
between the parties themselves with a minimum of Government interference or 
regulation. 

“Except for providing orderly procedures in the handling of these problems 
through free collective bargaining, the Government should not actively participate 
unless and until the safety and welfare of all of our people are affected.” 

We, in the United Steelworkers of America, hoped to see these noble objectives 
and principles translated into legislative proposals. Unfortunately, an examina- 
tion of the President’s message and 8. 2650 (purportedly the admiinstration 
bill) destroys these hopes. The objectives not only will not be effectuated, but 
they will actually be frustrated. The suggestions not only do not aid labor- 
management unity, but seek to interfere with unity in union ranks. They not 
only do not remove legislative “arbitrary restrictions” and “heavy-handedness” 
objected to in the President’s message, but increase them. Governmental inter- 
vention is not minimized, but enhanced in a confused, chaotic fashion. Labor- 
management relations will be transformed into union leadership-union member- 
ship-management-Federal Government-State government relationships. 

That these conclusions are true is demonstrated by an examination of some 
of the principal provisions which would affect the United Steelworkers of 
America. 


COMPULSORY STRIKE BALLOT 


The President’s message and S. 2650, as well as some other bills, call for a 
compulsory secret strike ballot in connection with every strike, regardless of 
any machinery which the union and its members have adopted in light of their 
own needs and desires. 

At the very outset, I am struck by certain basic inconsistencies in connection 
with this proposal and its advocates. 

In the first place, this mandatory referendum is being imposed upon unions 
and their members without their having an opportunity to vote on whether or 
not they desire such a procedure instead of what they already have. But I have 
not heard any of those purportedly so solicitous about membership referendums 
by secret ballot display any concern about a referendum on the basic question 
of whether or not union members want this outside intervention in their union 
government. 

In the second place, many of those advocating such a strike ballot would object 
strenuously if required to follow a similar procedure. Obviously, members of 
the legislative and executive branches of our Federal Government would prop- 
erly object to such mandatory referendums on their own actions. It would 
strike at the heart of our system of representative government. Similarly, it 
strikes at the heart of the internal government of the United Steelworkers of 
America, which is patterned after this same concept. 

It is especially ironic to notice the position of the United States Chamber of 
Commerce on this compulsory secret referendum and other labor-management 
relations legislation. The chamber’s spokesman testified that he was author- 
ized, on behalf of the chamber and its some 3,200 associated local chambers 
and trade associations, to support the strike ballot. But was this position 
based on a referendum among these associates or their members? Oh, no. It 
was based on the action of the board of directors of the United States Chamber 
of Commerce. If the chamber is so concerned about such a procedure, I might 
remind it that referendums, like charity, might well begin at home. 

In the third place, a review of the President’s message, S. 2650, S. 2697, and 
the testimony of those who propose compulsory secret ballots impresses me with 
the fact that there is a great deal of disagreement or uncertainty as to where, 
when, and how such a procedure should be conducted. I cannot see how a 
procedure about which there is so much confusion and controversy can pos- 
sibly eliminate confusion, controversy, and conflict in collective bargaining 
relations. 

In addition, there are other fundamental objections to this proposal which 
must be registered on behalf of the people I am privileged to represent. 

The proposal for a compulsory secret referendum on strikes is undemocratic 
in principle. Some advocates of the proposal advance it on the ground that 
it will assure workers of the opportunity to exercise their democratic rights 
in connection with a strike. But they ignore the fact that the proposal strikes 
at the very heart of a fundamental democratic right of workers: the right to 
establish and direct the government of their union. This right, in my opinion, 
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is basie to free trade unions. In this proposal, the Government, although pur- 
porting to protect union members from their own elected representatives, ac- 
tually encroaches upon the rights of these members. 

Strikes are industrial conflict. I am sure that no Member of Congress would 
seriously advocate that before this country could defend itself in some pending 
conflict with another country, there should be a referendum by secret ballot. 
[ am equally certain that the spokesman for the United States Chamber of 
Commerce who advocated the secret ballot for unions would object strenuously 
to any proposal that the chamber take a secret ballot among its affiliated or- 
ganizations and businesses before it were allowed to take action. It goes with- 
out saying what the reaction of management would be if it were required to 
conduct a similar poll among its stockholders—the persons who own the business 
just as our mmbers own our union. 

Another reason for my objection to the proposal is that it is antiunion in 
result if not purpose. Wittingly or not, it casts a shadow upon all labor leaders. 
It seems to be based on some inference that wokers are perhaps being sold 
down the river by their duly elected leaders and that the workers have to be 
“saved” whether they want to or not. This drive for a schism between mem- 
bers of unions and their leaders serves the purposes of only one group—that 
which is interested in weakening unions. I am dismayed to find an adminis- 
tration which has repeated on a number of occasions its belief in the desirability 
of strong unions, providing opponents of unions with an ideal instrument for 
wrecking unions. 

If this proposal is based on the faint hope that union members are men of 
little faith, past experience with similar proposals should dispel this delusion. 
Both under the Smith-Connally Act and the old Taft-Hartley provision for a 
compulsory vote on the union shop, workers voted support of their leadership 
by an overwhelming margin. Without the pressure of war during which the 
Smith-Connally votes took place, I know that the vote would be even more one- 
sided in fayor of striking. 

Another reason for my opposition to the compulsory secret ballot is that it 
actually creates a roadblock in the way of peaceful consummation of collective- 
bargaining negotiations. During my years of experience in collective bargaining, 
I have noticed that as negotiations proceed and discussions continue with the 
deadline approaching, the nerves and tempers of the parties involved have a 
tendency to become somewhat frayed. It is imperative that the parties minimize 
their differences if a peaceful agreement is to be reached. But with an “election” 
staring them in the face, it would be quite natural for the parties to be diverted 
from their principal task—reaching agreement—and to make preparations for 
overcoming this Government-imposed roadblock : the election. To ask the parties 
to concentrate on reaching agreement under such circumstances is like asking 
our political leaders to reach agreement on a bipartisan program during their 
election campaigns. 

An additional objection to this proposal is that it means more Government inter- 
ference with collective bargaining. It would be costly. There are about 5,000 
strikes a year. Conduct of such balloting would place a tremendous burden upon 
the National Labor Relations Board. The Board at present does not have the 
funds or the personnel necessary to conduct such elections without interfering 
with its other responsibilities under the act. I note no additional appropriations 
in the Board's budget to enable it to handle this new function. 

A final objection which I should like to offer is that such a vote is both im- 
practical and meaningless in terms of finding ways to a just industrial peace. 
This was illustrated in a graphic fashion by Mr. James J. Reynolds when he dis- 
cussed the vote on the employer’s last offer ballot under Taft-Hartler national 
emergency disputes procedures, before the House Committee on Education and 
Labor on March 11, 1953. Mr. Reynolds has had wide experience in this field 
not only as a member of the National Labor Relations Board, but also as an em- 
ployer representative in labor relations. In presenting his personal views on 
the matter, Mr. Reynolds said, among other things: 

“But I suggest, too, sir, that the question of what is the last offer is an awfully 
tenuous thing. What is the last offer for an employer is about as predictable as 
the ways of a snake on a rock. 

“T am an employer, and I have bargained many contracts, and I experienced a 
9-week strike last year, and for me to say on a given date that this is as far as 
I will go, come heaven, hell, or anything else, is ridiculous. The circumstances 
change, and the forces change, and you must always say, “This is my last offer, 
I think.’ 


* * * * 
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“Frankly, I think that what it means is that it is the last offer the employer is 
ready to have go to a vote, and if he is confident the people are going to vote 
affirmatively on the question of coming back to work, then, that is going to be his 
last offer; and if he gets a negative expression, what happens then? 

“The world does not come to an end. He recognizes that his position is not 
quite the one which is subject to wide acceptance, and he possibly revises it.” 

It seems to me that requiring votes under such circumstances is highly imprac- 
tical and—if, as Mr. Reynolds suggests, the employer will change his offer— 
never ending. Instead of being impartial and uninvolved, the Government would 
be conducting polls for the employer to determine how little his employees will 
accept in lieu of a strike. 

These comments, containing our principal objections to the strike vote, have 
heen made without any intent to impugn the sincerity of many who support the 
compulsory strike ballot, but in an attempt to assist them in evaluating the 
realities and pitfalls of this proposal. I am not fearful that this proposal 
will drive a wedge between the leadership and the membership of the United 
Steelworkers of America. The support that we have received from the mem- 
bership under the Smith-Connally Act, and the repudiated Taft-Hartley union 
shop vote are eloquent proof of our unity. I have made these observations in 
the interests of strong unionism and stable collective-bargaining relations; in 
support of the unfulfilled promises of minimizing Government intervention; 
and in the interests of democratic trade unionism. We, in the United Steel- 
workers of America, have patterned our internal government after the demo- 
cratic principles of our Nation; and I would be derelict in my duty to our mem- 
bers if I did not protest this proposed curtailment of their fundamental right 
to self-government. 

By way of conclusion, there is one final argument I want to discuss. Some 
advocates of this vote have alleged that a successful strike vote will strengthen 
the hands of labor leaders in negotiations. I and the other officers of the United 
Steelworkers of America do not desire such third-party assistance. The only 
strength we want is that which our members decide of their own volition to give 
us under our own democratic procedures. If they give us their support, we need 
no governmental crutch ; if they decide not to give us their support, we want no 
such crutch, 


CHECKOFF 


During the 1952 campaign, the President supported the concept of strong unions 
and said “weak unions cannot be responsible. This, alone, is sufficient reason for 
having strong unions.” In his message of January 11, 1954, the President ex- 
pressed his concern about stabilizing relationships between the parties to an 
agreement and to that end recommended a prohibition against requiring either 
party to bargain during the life of a collective-bargaining agreement unless the 
contract so provided or the parties agreed to do so. 

The checkoff proposal, although advanced as a concession to unions, would 
actually be detrimental and violates the foregoing principles stated by the Presi- 
dent. Although it purports to give stability to checkoff authorizations, the 
proposal actually makes them revocable at the member’s will. Under the present 
law, however, an employee makes an individual authorization of dues deductions 
which automatically renews itself from year to year unless he revokes it during 
stated annual periods. Our union and management have worked long and dili- 
gently to perfect satisfactory checkoff arrangements based on the present law. If 
the proposal now suggested of day-to-day dues deductions is adopted, these efforts 
will go for naught. 

The proposal will weaken rather than strengthen unions. It is no secret that 
the strength of unions depends in an appreciable measure on financial security. 
A measure which will create financial insecurity will weaken unions and, accord- 
ing to the President himself, promote irresponsible unions. 

The proposal will further instability of relations during the life of a collective- 
bargaining agreement. It will force the management and the union to engage in 
day-to-day bargaining with the individual member about paying his dues. 

The proposal will play into the hands of the antiunion employer and the irre- 
sponsible union member. The employer can harass the union by encouraging the 
members to revoke their checkoff authorization cards during the life of the con- 
tract. In self-defense, a union thus engaged in an economic life and death 
struggle can hardly afford the luxury of being cooperative. The irresponsible 
member can hold the club of revocation over the head of a union which refuses 
to support him in an unmeritorious claim against the employer or the union. 
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STATE “EMERGENCIES” 


Section (n) of S. 2650 proposes to amend the Taft-Hartley Act by providing 
that nothing in that Act “shall be construed to nullify the power of any State or 
Territory to protect the health or safety of the people of such State or Territory 
during emergencies resulting from labor disputes.” 

It seems to me that this proposal can have but one practical result in the field 
of collective bargaining: Congressional abandonment of uniform Federal rules 
for handling labor disputes in interstate commerce in favor of having each State 
adopt its own methods for dealing with what it considers from time to time to be 
a local emergency resulting from a strike. 

Certainly, this provision cannot be considered as merely a reaffirmation of the 
police powers of the individual States. The Supreme Court decisions make it 
clear that protection of the public from violence, trespass on private property, and 
similar violations of traditional police regulations have always been reserved to 
the States, whether or not connected with labor-management disputes. The 
proposed amendment in this sense is therefore unnecessary and meaningless. 

The only practical purpose this section could serve would be to invite more 
State governmental intervention, in addition to Federal governmental interven- 
tion, in collective-bargaining relations under the guise of a local emergency. 

Such a provision and invitation could wreck collective bargaining and labor- 
management relations in the basic steel industry. The parties would be con- 
fronted not only with the matter of trying to reach an agreement between them- 
selves, but also with watching the ballot box for the proposed Federal secret 
ballot, and the executives of each State in which the company has plants. For 
example, we represent some 200,000 employees of the United States Steel Corp. 
This corporation has basic steel plants in the following States: Massachusetts, 
Connecticut, New Jersey, Pennsylvania, Ohio, Indiana, Illinois, Alabama, Minne- 
sota, Utah, and California. This is in addition to its ore mining, shipping, 
quarrying, fabricating, and warehouse operations in which we have members. 
It is obvious that if the parties involved in these collective bargaining agree- 
ments are now asked to divert their attention from the serious business of bar- 
gaining between themselves in order to keep an eye on the individual States, 
the possibilities of reaching an amicable agreement will be lessened. 

For years the basic steel industry has moved in the direction of establishing 
uniformity of working conditions in its plants throughout this country. In my 
statement which was submitted to this committee on April 23, 1953, I traced this 
history, particularly on the matter of wages. This movement in the direction 
of uniform conditions in the basic steel industry preceded this union. In the 
1953 negotiations the companies and this union voluntarily agreed to bring this 
movement to its final and logical conclusion as to wages. Effective as of July 
of this year, for example, all sectional wage differentials will be eliminated 
in the basic steel plants of the United States Steel Corp. 

The invitation to State intervention under section (n) of S. 2650 could well 
serve to set aside the fruits of free collective bargaining in the basic steel indus- 
try. This proposal could bring about disintegration of collective bargaining in. 
basie steel. 

I am making these comments in what I believe to be the best interests of both 
the basic steel industry and our members employed therein. The proposal on 
State intervention could place a premium on political influence rather than col- 
lective bargaining persuasiveness. In many States there is a determined drive 
in the direction of compulsory arbitration. It can be understood that a given 
party to a collective-bargaining agreement in a given State might well exercise 
its political influence to have the Chief Executive declare that there is a local 
emergency in some basic steel labor-management dispute. This could logically 
lead to compulsory arbitration in one or more States. Both sides in negotiations 
thereafter would find themselves confronted with negotiating on whether or not 
a given arbitration award in a particular State should or should not be incor- 
porated in collective-bargaining agreements governing the corporations’ em- 
ployees in other States. These complications would be magnified by varying 
awards in different States. 

It seems to me, therefore, that this proposed section (n) of S. 2650 not only 
would harm both management and labor in the basic steel industry, but also 
violates the pledge of the administration to remove roadblocks to industrial peace 
and to minimize the amount of governmental intervention in collective bargaining. 
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NATIONAL EMERGENCY DISPUTES 


r 


The provisions of the Taft-Hartley Act for dealing with so-called national] 
emergency disputes, as they would be preserved and amended by the administra- 
tion, exemplify the glaring contradictions between the lofty campaign promises 
and general principles espoused by the administration and the specific restrictive 
and antilabor legislation being proposed. 

During the campaign President Eisenhower expressed disapproval of labor 
injunctions when he stated that injunctions “will not settle the underlying funda- 
mental problems which cause a strike.” 

This statement obviously must have been based on the President’s awareness 
that the injunction as it has been used is an unfair weapon in a labor dispute on 
the side of the employer. No matter how contrary to the public interest an em- 
ployer’s position may be, the injunction inevitably decides the matter in his 
favor by tying the union’s hands. 

An employer who feels he can obtain an injunction against strike action loses 
all incentive to bargain in good faith before his contract expires. During the 
existence of an injunction his incentive to make reasonable settlement offers is 
diminished still more. 

The members of a union stripped of its bargaining power by an injunction 
quite justifiably resent such Government interference on the side of the em- 
ployer. They are likely to stiffen their backs and become more resolute than 
ever in their determination to overcome this employer-Government combination. 
Under such conditions a union can hardly be expected to adopt a conciliatory 
attitude in negotiations. 

The injunction thus establishes conditions which make for greater strife and 
prolongation of the dispute. It leads to the very antithesis of the conditions 
which are essential for stability and industrial peace; namely, an atmosphere of 
mutual respect and cooperation between the employer and the union, and a 
desire and freedom on both sides to bargain out a settlement in good faith with- 
out ouside interference. 

President Eisenhower also expressed his belief, during the campaign, in the 
importance of protecting the right to strike declaring “there are some things 
worse, much worse, than strikes—one of them is the loss of freedom.” The 
President must have been mindful, when he made this statement, of the fact that 
the right to strike is the first freedom which is extinguished by dictators in totali- 
tarian countries, be they Communiest, Nazi or Fascist. 

During the campaign and in his January 11, 1954, message, the President also 
called for renewed reliance on free collective bargaining and for removal of the 
“heavy hand of Government intervention” in labor disputes. 

These laudable principles enunciated by the President constitute a clear and 
unequivocal indictment of the antilabor nature of Taft-Hartley in general, and 
of its national emergency disputes provisions in particular. 

The latter provisions place principal reliance on the injunction to restrict 
the right to strike, and on a Government sponsored last offer ballot. (1 have 
elsewhere pointed out the discredited nature and uselessness of the last offer 
ballot. At this juncture I wish merely to emphasize that, just as in the case of 
the injunction, the presence of a last offer ballot destroys any incentive an em- 
ployer may have to bargain in good faith. In such a situation the employer 
generally will couch his offer not in terms of what is fair and reasonable under 
the circumstances, but in terms of the lowest amount which he feels he may be 
able to “sell” to his employees in the heated and emotional campaign which 
precedes the ballot.) 

As to the extreme degree of heavy-handed governmental interference which 
takes place in national emergency disputes under the Taft-Hartley Act, we need 
only cite the chronology of events prescribed by the act: 

1. The union serves a 60-day notice on the company, as required by section 
8 (d) (1). This is in addition to any notice the union must serve under the 
terms of the collective bargaining agreement. 

2. The union serves a 30-day notice on the Federal Mediation and Conciliation 
Service as required by section 8 (d) (3). 

3. The union serves a 30-day notice on the State mediation agency, as required 
by section 8 (d) (3). 

4. Under section 203 of Taft-Hartley, the Federal Mediation and Conciliation 
Service will use its best efforts to mediate the dispute. 

5. The President finds, under section 206, that the strike will imperil the 
national health, or safety and appoints a board of inquiry. 
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6. The board of inquiry makes a report, which cannot include recommenda- 
tions. 

7. The Attorney General, under section 208, petitions a Federal district court 
to enjoin the strike for 80 days, and the district court issues the injunction. 

8. At the end of 60 days the President reconvenes the board of inquiry, which 
reports the current position of the parties and the company’s last offer. 

9. After 60 days the NLRB conducts a secret ballot on whether the employees 
wish to accept the final offer of settlement made by their employer. The Board 
certifies the results of this ballot to the Attorney General. No consequences 
flow from this ballot which ever way it goes. 

10. At the expiration of 80 days from its isuance, the injunction is dissolved. 

11. The President, under section 210, submits to the Congress a full report of 
the proceedings together with any recommendations he may have for appropriate 
action. 

12. The union is then free to strike. 

It is clear then that the Taft-Hartley provisions on national emergency dis- 
putes are in direct conflict with the principles and standards enunciated by the 
President. One might reasonably have expected, therefore, that the President’s 
specific legislative proposals for implementing his stated principles would have 
called for elimination of the injunction, the last offer ballot and the other steps 
in the maze of governmental intervention. 

To our great disappointment, however, the administration has recommended 
retention of all of these provisions including the injunction. Moreover, the ad- 
ministration would reduce the heavy hand of governmental interference by add- 
ing three additional Federal steps and opening the door to variegated regulations 
by the States. The three proposed Federal steps are: 

(a) After the last offer ballot, the President may reconvene the board of in- 
quiry to make recommendations for settlement of the dispute. We recognize that 
in certain situations recommendations by a public-spirited governmental board 
can be valuable as an aid to the parties in their efforts to reach a good faith 
resolution of a dispute, if they are made at the appropriate time. Under S. 2650, 
however, recommendations would be made during the existence of the injunc- 
tion; as we have seen, this is a time when the incentive of the employer to reach 
agreement is virtually nil. 

(bv) After the commencement of a strike, the union must notify the National 
Labor Relations Board of the strike. 

(c) The NLRB arranges for a secret ballot to determine whether a majority 
of all eligible voters (not just those voting) desire to continue the strike. (I 
have already commented on the antiunion character of secret strike ballots spon- 
sored by the Government and on the serious dangers entailed in the States rights 
proposals of the administration.) 

We are impelled to conclude that the antilabor national emergency disputes 
provisions of Taft-Hartley, which are in direct conflict of the President’s own 
principles, would be made even worse by the administration’s recommendations. 

We should like to suggest that the greatest contribution which Congress can 
make to facilitate settlement of such disputes is to eliminate sections 206-210 in 
their entirety. This suggestion is made with full knowledge of the concern 
which the public rightly has with critical strikes and the feeling of certain peo- 
ple that some Government regulation and restrictions somehow are better than 
none at all. 

It should be borne in mind, however, that the rigid and one-sided provisions 
of Taft-Hartley, based on the injunction, have failed to avert critical strikes 
since they discourage good faith bargaining. Most impartial experts are agreed 
on this fact. Any other fixed statutory scheme would be doomed to a similar 
fate since one party or the other would key its position to any advantage it might 
be able to derive from the statute, rather than to a just basis for settlement. 

Only if the situation is left fluid so that neither party will know what to ex- 
pect in the event of an impasse will there be an incentive on both parties to re- 
solve the dispute in their own way. 

Actually there have been few, if any, real national emergency strikes since 
enactment of Taft-Hartley. Its restrictive provisions have been employed all 
too frequently and loosely. Should a true emergency develop, however, there 
are mediation and factfinding facilities available to the executive branch of 
the Government. Moreover, in the final analysis, Congress is always free to act 
at such time and to mold its action in light of the specific situation. 

Finally, I should like to repeat a portion of the statement which I submitted 
to this committee last year wherein I pointed out that the members of the United 
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Steelworkers of America are vitally interested in the problem of national strikes 
as citizens of this country and as members of this union. I stated: 

“We do not lightly engage in strikes. We are aware of the consequences to 
all concerned—to our Nation, to our members and their families, and to the 
employers. A cessation of operations affects our members more intimately and 
deeply than it does either the employer or the stockholders. * * * There have 
been three major disputes in the basic steel industry since we secured recogni- 
tion from most of the employers in the industry: 1946, 1949, and 1952. * * * 
I should like to state that in each case we postponed our strikes when so requested 
by the Government. In each case, we accepted governmental proposals for settle- 
ment of the dispute, despite the extent to which these proposals denied what we 
considered reasonable requests for improvements in working conditions. * * * 
In light of this record, no one can fairly say that we have been indifferent to the 
welfare of this Nation. In light of this record, we object to the provision in the 
act which confines itself in such situations to action against the union and permits 
the employer to do business as usual.” 


EMPLOYER INTIMIDATION UNDER THE GUISE OF “FREE SPEECH” 


I must confess at the outset of this subject that I am at a complete loss to 
understand why in the United States it is necessary for any statute to contain a 
provision on free speech. After all, the right to free speech is solemnly protected 
by the supreme law of our land—the Constitution. 

Under the Wagner Act, I am informed, the United States Supreme Court ruled 
that an employer’s right to communicate with his employees is protected by the 
Constitution. The only qualification which was placed on this right by the 
Supreme Court was that the communication must not be coercive either on its 
face or when taken in connection with other acts of the employer. Certainly no 
reasonable employer could object to the scope of free speech which he was thus 
guaranteed under the Wagner Act. 

However, the framers of the Taft-Hartley Act felt that employers were entitled 
to a supraconstitutional protection in this field, and they inserted section 8 (c). 
The effect of 8 (c) has been not the protection of legitimate free speech, which is 
constitutionally protected, but the protection of speech which, when evaluated in 
light of all the relevant circumstances (e. g., discharge of union leaders), is coer- 
cive. Just as proponents of the Bricker amendment are stating that it is neces- 
sary to reaffirm what the Constitution already says, as a facade for weakening the 
Constitution, so the Taft-Hartley proponents legislated on free speech as a facade 
for weakening the protections ostensibly granted to workers by other sections of 
Taft-Hartley. 

Certain employers have used the weapon granted them by section 8 (c) to 
great advantage in campaigns against unions throughout the country, and par- 
ticularly in the South. Millions of dollars have been contributed by employers 
to so-called educational or research committees which prepare and disseminate 
to employers the worst sort of antiunion propaganda. 

This propaganda, as well as propaganda of the employer’s own making, is then 
communicated to the employees on company time and property. Whether the 
employees want to listen or not, they are without choice since they are part of 
a captive audience. 

The captive audience is in complete derogation of American principles of 
liberty. An individual should be as free not to listen as he is free to speak. Until 
recently, the NLRB seemed to agree with this proposition by holding employers 
who resorted to this device guilty of an unfair labor practice and upsetting elec- 
tions where it was used. The present Board has, in substance, wiped out even 
these protections against the captive audience even though Congress did not 
see fit to do this on several occasions when it was considered since 1947. 

Now comes the administration with its proposal not only to preserve the coer- 
cive aspects of section 8 (c), but to make it clear that employers may use the 
captive audience with impunity. It is difficult to perceive of a more unjust and 
unfair proposal, despite the administration’s promises of “justice and fairness.” 

I am glad to note that at the hearings on S, 2650, Senators from both parties 
expressed their opposition in principle to the captive audience. 

It is to be hoped therefore that the captive audience will be banned in the 
committee’s bill. I would also suggest that section 8 (c) be deleted and reliance 
be placed on the Constitution itself for protection of the right of free speech of 
all parties concerned. 
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CONCLUSION 


I have discussed in some detail the principal proposals of the administration 
and attempted to demonstrate that, far from carrying out the President's 
promises, they would make Taft-Hartley even more antilabor than it is. 

There are other proposals, in which you have already received abundant 
testimony, which are equally onerous and in violation of the principles espoused 
by the administration. 

We urge the Congress to reject S. 2650 and other bills containing similar pro- 
posals, and to enact legislation which will carry out the principles heretofore 
enunciated by the administration. 

I want to thank the committee once again for this opportunity to present 
our views on these matters. 


STATEMENT BY JOHN J. CURTIN, PRESIDENT, ON BEHALF OF THE ALLIANCE OF 
INDEPENDENT TELEPHONE UNIONS 


My name is John J. Curtin. I am the president of the Alliance of Independent 
Telephone Unions and I am making this presentation on its behalf. I am also 
the president of the Telephone Workers Union of New Jersey, one of the member 
organizations of the alliance. The alliance consists of 12 major labor organiza- 
tions which are the recognized collective-bargaining representatives of about 
100,000 telephone workers employed by a number of the associated companies 
owned by the American Telephone & Telegraph Co. These companies are part 
of what is known as the Bell System. 

The labor organizations which are federated as members of the Alliance 
of Independent Telephone Unions are as follows: 


Telephone Workers Union of New Jersey. 

United Telephone Organizations. 

Federation of Telephone Workers of Pennsylvania. 
Telephone Traffic Union, Upstate area. 

Upstate Telephone Employees Association. 
Telephone Commercial Employees Association, Upstate New York area. 
International Brotherhood of Telephone Workers. 
Telephone Traffic Union of New York. 

Pennsylvania Telephone Guild. 

United Telephone Workers of Delaware. 
Connecticut Union of Telephone Workers, Inc. 
Pennsylvania Telephone Union. 


THE POSITION OF THE ALLIANCE WITH RESPECT TO THE PROPOSED AMENDMENTS TO THE 
LABOR-MANAGEMENT RELATIONS ACT, 1947, CONTAINED IN 8. 2650 


The Alliance of Independent Telephone Unions, as its name implies, is a group 
of federated unions in the telephone field whose members are employed by various 
Bell System companies in the States of New York, New Jersey, Pennsylvania, 
Massachusetts, Connecticut, Rhode Island, and Delaware. 

The alliance has been authorized by each of the above-named unions to present 
their collective and individual views regarding the radical changes in the Labor- 
Management Act, 1947, which have been incorporated in S. 2650. 

In essence, it is the position of the alliance that S. 2650 does not reflect a ful- 
fillment of the promises inherent in the speeches made by President Eisenhower 
when he was running for office, nor does it reflect the position taken by the 
Republican Party in the 1952 campaign. Both the party and its titular head 
represented to the people of this country that the Taft-Hartley law would be 
amended along rational lines and, that, in particular, the union-busting provi- 
sions contained therein would be eliminated. 

The alliance respectfully and sincerely contends that S. 2650 has been amended 
in such a way as to implement, rather than eliminate, the union-busting provi- 
sions of the Taft-Hartley law. 

In view of the fact that this honorable committee has requested that presenta- 
tions be limited to matters contained in S. 2650, this memorandum will be 
restricted accordingly although it is the considered judgment of the alliance and 
each of its member unions, as well as an overwhelming number of its members in 
the northeastern portion of this country, that only a collaborative and cooperative 
job, instead of a onesided job, will overhaul the Taft-Hartley law sufficiently 
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to make it the balanced law which is so desperately needed in order to assist 
labor and management in bringing stability and peace into that dynamic and 
controversial field. 

Specifically, we intend to make brief presentations with respect to the following 
matters: 

1. Poststrike votes supervised by the Government. 

2. The euphemism of “States rights,” particularly in relationship to alleged 
public emergencies resulting from strikes in particular types of industries, 
especially utilities. 

3. The extension of the so-called free speech doctrine. 

4. Elimination of restrictions with respect to certain union-security agreements. 

5. The equivocal handling of the union-busting clauses in the law in alleged ful- 
fillment of President Eisenhower’s campaign commitments. 

6. The provisions relating to filing of union reports, the feeble attempts to 
counterbalance the implications in the present law relating to non-Communist 
affidavits, the checkoff proposal, the short step taken toward elimination of the 
labor injunction from the Taft-Hartley law, and the failure to restore the Norris- 
LaGuardia provisions relating to agency. 


I, POSTSTRIKE VOTES SUPERVISED BY THE GOVERNMENT 


The National Planning Board recently came to the conclusion that stable 
labor-management relations depended upon mutual acceptance of capital and 
labor—that one should not seek to destroy the other. 

The rationale of S. 2650, with respect to the matter of poststrike Government- 
supervised votes, seems to be grounded upon the assumption that union leadership 
is suspect. This is another way of saying that unions themselves are looked 
upon with suspicion. 

All of this is a far ery from mutual acceptance. On the contrary, it is a device 
to drive a wedge between workers and their unions. It is a subtle instrumen- 
tality for retardation of union growth. 

The whole project is unrealistic—it would cost millions to supervise—it 
never worked under the Smith-Connally Act which called for a prestrike vote, 
and it won’t work now. And if it did, it could only benefit one side in the field 
of industrial struggle—the employers—in view of the fact that sponsors of this 
bill have publicly stated that a poststrike ballot, rather than a prestrike ballot, 
was preferred because the workers’ views could be more effectively obtained after 
they had suffered economic loss; this is an unashamed avowal that the bill's 
purpose is to break strikes. 

This is Government-supervised pressure to terminate a strike. On the other 
hand, both the present administration and the sponsors of S. 2650 are un- 
alterably opposed to- any Government pressure, or interference whatsoever, on 
employers when a strike occurs. 

The proposed bill would require the affirmative vote of a majority of those 
eligible to vote rather than those voting in order for workers to continue to strike 
with impunity. 

In the national emergency sections of the Labor-Management Relations Act, 
the provisions for a vote on the employer's last offer would require a simple 
majority of those voting to determine the issue either way. In other words, the 
continuation of a strike, under the proposed bill, calls for a much more stringent 
and larger vote than the termination of the strike. 

The imbalance in the proposed bill stands out like a sore, and particularly 
irritating, thumb. 

The provisions of S. 2650, in this respect, since they have been proposed in the 
interests of alleged greater trade union democracy, may well be compared with 
the recently adopted amendments by the Securities and Exchange Commission of 
its proxy rules which will result in the destruction of stockholder democracy. 
A comparison, which demonstrates that an administration is preoccupied with 
alleged greater trade union democracy while at the same time rudely and severely 
narrowing and constricting stockholder democracy, is certainly invidious. 

We believe that this committee could, with profit, examine the December 
issue of the United States Labor Department's Monthly Labor Review. It con- 
tains a summary of five revealing notes of discussions on workers’ allegiance 
by members of the Industrial Relations Research Association. All of the con- 
tributors concluded that employees do have dual allegiance but that they do 
believe in both a company and a union as going institutions. They see no con- 
flict in the coexistence of company and union. But they go further; they want 
neither company nor union destroyed. 
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It is not surprising to find that the Communist-Marxian views would deny 

» value of dual loyalty because it holds that economic processes develop “in- 

itably along class war lines” but it is more surprising—it is shocking—to find 
that the “conservative economic” thinking now permeating the Washington polit- 
cal atmosphere fits into the divisive Communist-Marxian theories, with the 
verse twist that the C-M’s want to destroy companies and the M-C’s want to 
lestroy unions. 

In Italy today, the Communist Party, on the left, and the Monarchist Party, 
, the right, have gotten together to destroy the middle groups. 

We respecfully submit, particularly in the light of what is going on in the 
est of the world, and more particularly since we are operating in a goldfish 

wl in the eyes of the rest of the world, that amendments such as this one will 
ring us neither honor nor respect as a nation but will, rather increase the world's 
uspicion that a creeping form of fascism is gradually fastening itself upon our 

dy politic. 


rHE STATES RIGHTS PHRASES OF 8. 2650 CONSTITUTE THE USUAL INDIRECT WAYS 
OF IMPOSING STRAITJACKET LEGISLATION ON LABOR GROUPS WITHOUT ACCEPTING 
RESPONSIBILITY THEREFOR, IT IS A EUPHEMISM, PURE AND SIMPLE 


The undersigned has had a great deal of experience with the public utilities 
antistrike law of the State of New Jersey. It is a bad law in many respects. 
The attention of Governor Alfred Driscoll was directed many times to provisions 
in the law which were so utterly inequitable or so vague as to be meaningless. 
Nevertheless, he did not attempt to correct the many patent faults in what every- 
one presently acknowledges to be a bad law. 

Both employers and public utility unions in the State of New Jersey generally 
shy away from any application of the law. 

One would expect that our courts would be loath to impede the development 
of compulsory arbitration, particularly in the public-utility field, since so much 
has been said and written about the urgent need to substitute arbitration for 
what so many editorial writers delight in calling the law of the jungle. Yet, the 
Supreme Court of New Jersey has unconsciously delivered what has become the 
judicial coup de grace with respect to public utility antistrike laws. The chief 
ustice of that court, Arthur T. Vanderbilt, is a former president of the American 
Bar Association. He is a man of remarkable erudition and has displayed keen 
judicial insight with respect to so many other matters. Nevertheless, he per- 
mitted a majority of his court, with whom he joined, to write an opinion in the 
recent case of New Jersey Bell Telephone Co. v. Communications Workers of 
America, CIO, New Jersey Traffic Division No. 55 (18 Labor Cases, par. 65,997, 
(1950) ), which, with due respect, makes no sense to anyone who has had any 
experience in labor arbitration. In fact, the court sustained New Jersey’s law 
on the subject and then proceeded to interpret it in such a way as to bring about 
its complete emasculation. 

One of the major issues in the Telephone case was union shop. The union had 
complied with all of the requirements of the Taft-Hartley law and had succeeded 
in obtaining an 8 to 1 vote, as well as a majority of all the eligible employees, 
in favor of the union shop under NLRB auspices. The statutory arbitration 
board granted a modified union shop in the face of vigorous company opposi- 
tion. The New Jersey Supreme Court decided that the statute did not give a 
board of arbitration the power to pass upon an issue of this kind. Its decision 
in this respect is a travesty of every sensible principle of labor relations. There 
are serious implications in the court’s conclusion that union shop could not be 
included in the statutory language of working conditions. 

Apparently the court decided that the only matters which could be arbitrated 
under this statute are hours and wages. Since those were the only specific terms 
used by the legislature. Barred from adjudication are such vital matters as 
pensions, welfare payments, vacations, seniority, grievance procedure—in fact, 
the whole gamut of highly controversial fringe situations which are the red 
corpuscles in the blood stream of the labor-management relationship. Stripped 
of the right to have such matters resolved through compulsory arbitration, pub- 
lic utility workers, under this statute, may very well have been rendered wholly 
sterile and impotent, because it is conceivable that this very court may neverthe- 
less decide that they have no right to strike. 

This is not a figment of somebody's imagination. It is the product of agile 
but wholly illiterate brains with respect to economic matters of this kind. 
The sheer confusion that may ensue therefrom will be found in the general at- 
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titude of both the State mediation board and arbitrators in this field, all of 
whom regard themselves as completely helpless in the light of the court rulings, 
For instance, when a recent public service case was under consideration by the 
arbitration board, of which David Cole is chairman, the company representative 
on that board threw the court’s opinion upon the table and told the board that 
it was powerless to resolve pension issues and similar ones other than wage is- 
sues. Only the energy and resourcefulness of the chairman of that board 
brought about a conclusion on a unanimous basis, but, it will be noted that wage 
increases were the only things awarded—and none too satisfactorily from the 
workers’ point of view. 

The court’s disposition of this issue is wholly fantastic on the basis of actual 
experiences in the labor field. In view of the fact that there have been thou- 
sands of strikes for the union shop, both before and after the enactment of 
the National Labor-Management Relations Act, what of the realism of the 
court’s statement that compulsory union membership is not necessary to the 
maintenance of essential services? From the same point of view, is an increase 
in wages necessary to the maintenance of essential service? Would not the 
fact that the legislature specifically included in the statute a provision permit 
ting compulsory union clauses, a fact which the court ignores, tend to indicate 
that the legislature had such clauses in mind in employing the terms “working 
conditions”? The legislature also used the term “conditions of employment” in 
the same statute. No one but a complete neophyte or novice in the labor field 
could possibly conclude that an issue relating to union shop did not come within 
the purview of the words “working conditions” or “conditions of employment.” 
However, the State of New Jersey has empowered thorough amateurs to utter 
the final word of construction in this regard. Such inexperienced voices can 
be stilled only by a repeal of this law. 

The irony of the court’s conclusion with respect to union shop, and particu- 
larly its emphasis upon the Taft-Hartley alleged requirement for voluntary 
agreement, is that it makes the entire law vulnerable, even with respect to the 
fixing of wages, hours, and other conditions of employment. Any State statute 
in the labor-relations field insofar as it affects companies engaged in interstate 
commerce, invades a preempted field for exactly the same reasons when it im- 
poses compulsory terms as to wages, hours, or other conditions of employment. 
If the board in this case had no power to impose a union shop, it was also with- 
out power to impose wages. Actually, the court held the statute valid and then 
set the award aside on grounds that would make the statute invalid. 

It is strange indeed that the court placed so much emphasis upon the compul- 
sory nature of the law since it wholly and completely ignored the fact that the 
entire law is instinct with compulsion. The law requires public utility unions 
to surrender their right to strike. The companies are compelled by this law to 
surrender (though on a paper basis) their physical properties to the State. 
The governor is compelled by this law to seize a public utility when an emer- 
gency arises due to a strike, and he is compelled by this law to create an ar- 
bitration board. The statute finally, as a matter of language, although not by 
way of judicial interpretation, compels such an arbitration board to resolve 
all such disputes between the parties. If the destruction of voluntarism made 
the statute vulnerable with respect to union shop, then the court should have 
regarded the entire law as sufficiently tainted to warrant its being struck down. 

Ground rules were laid down which were to be applied upon reconsideration 
by the board of arbitration, to which the court remanded the matter. These 
rules, which would have made it impossible for the telephone workers to obtain 
a wage increase that the court would eventually approve, were unnecessary for 
deciding the case. Without attempting to educate itself regarding the factual 
situation by reading the record before the board of arbitration, the court gratui- 
tously resolved that trends or wage movements in other industries could not be 
used as a yardstick under the standards set up by the legislature. Had the court 
read the record, as the appellate division did, it would have discovered, as did 
the appellate division, that wage trends or wage movements in other industries 
were the only criteria that were regarded as consequential by the parties and by 
arbitration boards throughout the history of labor arbitrations in public utilities, 
both under the statute and otherwise. It is significant, indeed, that the appellate 
division of the superior court unanimously affirmed the arbitration award and 
indicated in its opinion that it had read the record. The New Jersey Supreme 
Court, in setting aside the arbitration award, indicated that it had not taken 
the trouble to read the record. 
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When a court says that wage trends may not be used in determining wage 
issues it displays crass ignorance regarding the history of wage determinations, 
particularly in the utility field. 

An experienced and respected arbitrator, Prof. Whitley P. McCoy, of the 
University of Alabama, reacted in characteristic fashion to a similar suggestion 
that had been made in one of our newspapers when he said: “Another criticism 
is that arbitration boards are inclined to follow trends to cite other awards, 
etc. That was the gist of the criticism in the New York World Telegram edi- 
torial I referred to. I hardly know how to comment on that criticism, it seems 
so utterly absurd. How else could a board decide what a fair wage is except 
by considering what other companies, unions, and arbitrators have found a fair 
wage under similar circumstances?” (Whitley P. McCoy, Present Trends in 
Arbitration of Labor Disputes ; Mass Transportation, May 1948). 

Expert agencies with a wealth of experience in the field of labor disputes have 
unanimously concluded that in such monopolistic industries as the telephone 
industry, with its unique job and extraordinary wage structure, it is utterly 
impossible to make comparisons with other jobs. Yet this court has said in 
effect that such comparisons must be made in order to justify a wage increase. 
Had the court examined the record, it would have found that during War Labor 

30ard Gays the Bell System unsuccessfully urged the argument that telephone 
wages could not be increased for the purpose of correcting inequities within the 
wage stabilization orders because comparisons with other jobs could not be made. 
Yet this court, barging in where angels fear to tread, blithely and gullibly 
accepted the telephone company argument, probably without any realization of 
the fact that the court thereby destroyed any possibility that telephone workers 
during these dynamic times could obtain wage increases under the statute. 

Confronted with the court’s amazing conclusions regarding union-shop and 
other fringe issues, and the possible implication that public-utility workers 
may nevertheless be prohibited from striking, the whole imbalance of the law 
should be shocking to the average person’s sense of justice. 

The effect of State laws, such as the New Jersey law if it were applied 
throughout the Nation, would be to corral, brand, subjugate, and place public- 
utility workers within some kind of Siberian leperlike colonly of industria 
workers. 

Yes, the court’s decision may have removed all semblance of dissent on the 
part of public-utility workers in the State of New Jersey. As Mr. Justice 
Robert H. Jackson of the United States Supreme Court once said: “The 
elimination of dissent is characteristic of the cemetery.” 

The New Jersey public-utility antistrike law as interpreted by the State 
supreme court, if it remains in force and effect, could well become the graveyard 
of all the hopes and aspirations of all the public-utility workers in the State of 
New Jersey. 

This committee could profitably examine the general trend and effect of 
State laws in dealing with the rights of workers. It would unquestionably find 
that State legislatures have, by and large, been uniformly retrogressive, particu- 
larly in the last few years. Certainly, in industries which are unquestionably 
operating within the sphere of interstate commerce, Federal legislation should 
be applied from the standpoint of uniformity and stability if nothing else, 
particularly, if the States, as in the case of New Jersey, are so cavalier in 
dispensing with essentially protective rights of public-utility workers on the 
utterly specious ground that the State interests requires that strikes in the 
field of public utilities be completely eliminated. We would then be confronted 
in this country with what is now happening in the Province of Quebec where 
workers are marching on the capitol in order to protest against the proposed bill 
which would permit decertification of a union which encourages strikes by 
employees in the completely flexible field of public services. 


Ill. THE EXTENSION OF THE SO-CALLED FREE-SPEECH DOCTRINE 


Using the constitutional guaranty of the right of freedom of speech, S. 2650 
seeks to give employers latitude which could only result in a form of intolerable 
intimidation under the guise of free speech. 

The Supreme Court of the United States, we submit, laid down ground rules 
in the case of NLRB v. Virginia Elec. & Power Co. (314 U. S. 469), which should 
never have been disturbed by either the Congress or the National Labor Relations 
Board. That Court decided that al though an employer was free to express his 
views on labor policies or problems, the very relationship of employers to his 
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employees, and the surrounding circumstances, are factors to be considered jn 
determining whether a speech or statements by an employer might have aq 
coercive effect. 

The emphasis which the Court properly placed was on inherent coercion. 

The National Labor Relations Board in the Bonwit Teller decision (96 N. L, 
R. B. 608), attempted to provide a measure of balance where an employer 
found it necessary to harangue a captive audience of employees within a few 
days before a Board election. The salutary effect of the Bonwit Teller decision 
has just been destroyed by the Board in the case of Livingston Shirt Corporation 
(107 N. L. R. B., No. 109). The Bonwit Teller decision provided an old- 
fashioned town meeting way of handling the problem, namely, affording a union 
an opportunity to hire the same hall. The Livingston Shirt Corp. case took it 
away. 

The members of our unions, who are employed by the Bell System telephone 
companies, have always been potential victims of company indoctrination. The 
telephone companies have unusual facilities in the form of physical rooms and 
the most up-to-date communications methods whereby they could feed an anti- 
union, antilabor line to their huge army of employees. 

The proposal contained in 8. 2650 will place Government imprimatur on one- 
sided coercive herding of employees on company property, and, by that token 
alone, will encourage a wave of antiunion propaganda which can only serve the 
purpose of creating the type of class war that would result in irreparable damage 
to the labor-management relationship. 

Again, here, we urge that the majority on the Senate Labor Committee adjust 
its sights so as to be able to get a better view of the utter desirability for mutual 
acceptance of management on the one hand, and trade unions on the other, rather 
than mutual destruction which could only mean the end of our free-enterprise 
system. 


IV. ELIMINATION OF RESTRICTIONS WITH RESPECT TO CERTAIN UNION-SECURITY 
AGREEMENTS 


The alliance is opposed to those portions of S. 2650 which, in effect, would 
enable the AFL building trades unions to obtain union shop and recognition 
agreements without any demonstration that they actually represent a majority 
ot the workers who may be involved in the construction, alteration, or repair of 
buildings or other structures and improvements on which building and construc- 
tion-trade workmen are employed. 

It is the opinion of the undersigned that the bill will give to the A. F. of L. 
building-trades unions what is tantamount to a closed shop. Beyond that, it 
would enable the building-trades unions to make contracts with employers in 
advance of hiring regardless of whether such building-trades unions represent 
a majority of the workers who might eventually be employed for a particular 
construction or alteration job. 

For many years there has been jurisdictional strife between the telephone 
unions and the A. F. of L. International Brotherhood of Electrical Workers, 
precipitated, in almost every instance, by the determination of the IBEW and 
the A. F. of L. building trades to prevent other unions and their members from 
performing any work in relationship to the alteration and construction of build- 
ings. There is a long line of cases which involved important military areas and 
projects wherein the IBEW halted work and caused the War Labor Board to 
intervene for the purpose of resolving the jurisdictional disputes. In almost 
every instance, the War Labor Board decided in favor of the telephone workers 
as against the claims of the IBEW. Among such cases are the following: 

(1) United Telephone Organizations and IBEW (in re White Construction 
Co., Floyd Bennett Field, 1942, case No. 200, reported in 1 WLB 259). Resolved 
in favor of the telephone workers. 

(2) Federation of Telephone Workers of Pennsylvania and IBEW, Kobuta 
plant near Pittsburgh, Pa., case No. 111-2663, October 30, 1943. Resolved in 
favor of the telephone workers. 

(3) Employees of Intermountain Telephone Co. and IBEW, Holston ordnance 
plant in Kingsport, Tenn., in 1943. The board of review of the War Production 
Board decided in favor of the telephone workers in August 1943. 

(4) Southwestern Telephone Workers Union and IBEW, the United States 
Army Quartermaster Depot, and Kansas City General Hospital in 1943. The 
War Labor Board held in favor of the telephone workers. 
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(5) Southern Bell Telephone Co. and IBEW, Cities Service Refining Corp., job 
at Lake Charles, La., in 1942. The War Labor Board, in 13 WLB 418, decided 
in favor of the telephone workers. 

(6) Mountain States Federation of Telephone Workers, Geneva Steel Plant, 
Geneva, Utah, in 1944. The War Labor Board decided in favor of the telephone 
workers. 

(7) Ohio Federation of Telephone Workers and IBEW, Diamond Magnesium 
Co. of Painesville, Ohio, in 1942. The War Labor Board, through its arbitrator, 
decided in favor of the telephone workers. 

In addition, there have been a number of cases wherein arbitrators have ruled, 
in almost every instance, in favor of telephone workers and against the IBEW 
when the IBEW attempted to muscle in on their work. Among them are the 
following: 

(1) Telephone Workers Union of New Jersey and IBEW, Allied Molasses Co, 
of Perth Amboy, N. J., in 1945. 

(2) Ohio Federation of Telephone Workers and IBEW, general construction 
work in Cleveland, Ohio, in 1942. Arbitrator split the work between the Ohio 
Federation of Telephone Workers and the IBEW. 

(83) Southwestern Telephone Workers Union and IBEW, George A. Fuller Co., 
and Standard Steel Spring Co., in 1945, in Madison, Ill. The arbitrator split the 
work between the two unions. 

When one of the affiliate members of the Alliance, the United Telephone Or- 
ganizations, sought to have the National Labor Relations Board process a series 
of disputes relating to the Idlewild Airport and many of the huge housing de- 
velopments in New York, wherein the IBEW was attempting, through strikes 
and other means, to take telephone work away from telephone workers, the 
National Labor Relations Board refused to hold hearings pursuant to section 
10 (k) of the Labor-Management Relations Act of 1947. The union endeavored 
to have the Federal courts mandamus the Board to act in the matter. Although 
the United States district court granted such a writ, it was reversed on appeal 
(85 Fed. Supp., p. 19) and the United States Supreme Court refused to grant 
certiorari. 

Nevertheless, the United Telephone Organizations and other affiliates of the 
Alliance have been able, as a result of direct contracts with the respective tele- 
phone companies, to obtain written assurances that such companies would resist 
any effort by other labor organizations, through jurisdictional claims, to take 
telephone work away from their employees, particularly if that might result 
in demotions, part-timing or layoffs of telephone employees. S. 2650 would 
destroy such contractual rights. It would in one fell swoop do away with the 
traditional rights of telephone workers to make telephone installations in build- 
ing projects. It would even do away with the construction, repair and alteration 
work which, for years, has been done by telephone workers in the telephone 
buildings themselves. 

As we read the proposed bill, it would give the A. F. of L. building trades 
unions the same status as certified organizations would have under section 8 (b) 
4 (C) of the Labor-Management Relations Act without the necessity for any 
showing of majority representation. In fact, S. 2650 might very well be con- 
strued in such a way as to destroy whatever protection may have been given to 
labor organizations, which are not a part of the A. F. of L. building trades coun- 
cil, under section 8 (b) 4 (D). 

The vice of S. 2650, as we see it, is the elimination of a demonstration for 
majority showing before recognition is obtained. We sincerely believe that this 
is a step in the wrong direction since our present national labor relations laws, 
particularly insofar as they pertain to collective bargaining, are grounded 
essentially upon the free choice of a majority of the workers involved, in given 
instances, of their collective-bargaining representatives. 


Vv. THE EQUIVOCAL HANDLING OF THE UNION-BUSTING CLAUSES IN THE LAW IN 
ALLEGED FULFILLMENT OF PRESIDENT EISENHOWER’S CAMPAIGN COMMITMENTS 


We respectfully submit that S. 2650 does not carry out the assurances which 
President Eisenhower gave during the last political campaign that stripped 
from the Taft-Hartley law would be provisions prohibiting economic strikers 
from voting in a board election. President Eisenhower said of this provision: 
“I know the law might be used to break unions. That must be changed. 
America wants no law licensed union busting. Neither do I.” 
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These were courageous and unequivocal statements. S. 2650 equivocates with 
respect to the problem and is written in such a manner as to fall far short of 
the goal at which President Eisenhower was aiming when he was running 
for office. S. 2650 will enable antiunion employers to make just as effective 
use of the strike-breaking potentials contained in the Taft-Hartley law. 


VI. THE PROVISIONS RELATING TO FILING OF UNION REPORTS, THE FEEBLE ATTEMPTS 
TO COUNTERBALANCE THE IMPLICATIONS IN THE PRESENT LAW RELATING TO NON- 
COMMUNIST AFFIDAVITS, THE CHECKOFF PROPOSAL, THE SHORT STEP TAKEN 
TOWARD ELIMINATION OF THE LABOR INJUNCTION FROM THE TAFT-HARTLEY LAW, 
AND THE FAILURE TO RESTORE THE NORRIS-LA GUARDIA PROVISIONS RELATING TO 
AGENCY 


The Alliance of Independent Telephone Unions stands four square with other 
labor unions who have presented to this committee persuasive arguments, 
demonstrating that 8S. 2650 is wholly inadequate with relationship to the fol- 
lowing: 

(a) The filing of union reports. 

(b) Provisions with respect to non-Communist affidavits. 

(c) Checkoff. 

(d) The use of injunctions generally. 

(e) Agency, particularly in the light of the bill’s failure to restore the Norris- 
LaGuardia provisions relating thereto. 

We do not believe that it is necessary for us to enlarge upon the arguments 
already advanced and we are prepared to rest our own position upon the presen- 
tions which have already been made with respect to the aforementioned matters 
by other labor unions. 


STATEMENT OF MAURICE R. FRANKS, PRESIDENT, NATIONAL LABOR-MANAGEMENT 
FounpDATION, Curcago, ILL. 


Mr. Chairman, members of the Committee on Labor and Public Welfare, my 
name is Maurice Franks, and I submit the following testimony in the hope that 
it will play its part in enabling you to draft legislation affecting industrial rela- 
tions that will be beneficial to industry as a whole, and that, gentlemen, means 
to labor, unorganized as well as organized, to management, to capital investors, 
and to the general public. 

I am the president of the National Labor-Management Foundation, an Illinois 
nonprofit educational corporation, organized in the year 1947 for the purpose of 
promoting a better and clearer understanding between the four components of 
industry—labor, management, capital investors, and the general public. 

I am also editor of Partners, the magazine of labor and management, official 
publication of the National Labor-Management Foundation. This publication 
preaches free competitive enterprise. What is more, it practices what it preaches, 
deriving its income from the sale of subscriptions and advertising space. 

I make no pretense of knowing all the answers to the countless problems arising 
out of industrial relations, but the testimony I shall offer this committee today is 
the result of a lifetime of personal experience in the field of labor and industry. 
This includes 28 years of active service in the union-labor movement. 

So that you may have the general facts about my personal background, I believe 
it proper to incorporate into the record at this point a photostatic copy of the 
biographical notes covering myself as they appear in the late issue of Who’s Who 
in Labor, officially sponsored by the American Federation of Labor and the Con- 
gress of Industrial Organizations. 

As a further matter of record, I declare to this committee that I am not a paid 
lobbyist. I am not on the payroll of any labor organization now, nor of any asso- 
ciation of employers. I receive my salary and expenses exclusively from the 
National Labor-Management Foundation. 

The problem before this committee is industrial relations and such Federal 
legislation as will help govern the functioning thereof in a manner that will be 
fair and equitable to all parties concerned. 

We are hearing plenty these days from our top union leaders on the subject 
of what labor wants. 

The list of wants is long and sweeping and in most cases adds up to a drive for 
more power. For union leadership, of course. But in the main it is offered with- 
out reference to the welfare of labor’s working partners: management and in- 
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vested capital. It therefor ignores the health and stability of the Nation’s 
economy as a whole, in which you and I—as members of the general public—are 
very much interested. 

The wants of organized labor even go so far as to ignore the salient fact that 
all the unions in the country account for only a fourth of the Nation’s total occu- 
pational group. For there are less than 16 million union members in our national 
work force of upward of 63 million. 

All this is extremely important because, no matter how legitimate it is for 
any minority group to voice its desires and seek full justice for itself, no legis- 
jation should ever be designed to give any minority the upper hand, either 
economically or politically. 

And, of course, legislation is what most of the shouting is about. 

The Taft-Hartley law, condemned from the moment of its passage in 1947 
by organized labor’s top leadership, is again up for intense scrutiny and possible 
amendment or repeal. Millions of union dollars are being spent to assail this 
Jaw and, if possible, to destroy or at least weaken its structure. 

It is therefore of vital concern to the Nation as a whole to examine the wants 
of organized labor and to weigh these wants agzinst the even more important 
question of what organized labor is entitled to. 

From the very beginning the unions have done a magnificent job in curbing 
the greed of certain ruthless employers and in gaining for the workingman a 
fair share of the fruits of his production. They have added dignity and economic 
statute to the wage earner. They have helped him to develop increased pur- 
chasing power. That purchasing power added to the purse of the consuming 
public as a whole gave industry an incentive to increase its operations and risk 
more capital in expanding its facilities for research and mass production of 
tested products. The effect of mass production and mass competition was 
lower prices and ‘a general rise in our national standard of living. 

The labor movement, where needed, thus immeasurably helped to swing open 
the door to a new and better day for all the people of this country. Nobody was 
hurt by this action, and even Simon Legree is a more prosperous gentleman 
today than he would have been had he continued to underpay his workers and 
otherwise kick them around. 

But Legreeism still lurks in our midst to turn back as it can the hands of 
progress and restore its lost feudalism. 

Therefore it is highly important that the organizations of labor shall remain 
in all ways free to resist the forces of economic royalism and see to it that 
labor as a vital segment of our economy shall retain its legitimate gains. 

To union stability labor is definitely entitled. For the good of our country the 
principle of unionism must be fully protected by law. 

But this does not mean that union labor is entitled to dominate the economy 
or that the union leader is entitled to dictate the course of American politics. 
The contributor to freedom gains no right to become, when convenient to him, 
a destroyer of freedom. 

What we have been seeing of late years has not been altogether unionism as 
the shield and defender of the workingman but unionism as an expression of 
the will to power on the part of certain union leaders. The racketeer has used 
the labor movement to fatten his purse and contribute to national vice. The 
radical has used it to work his way up to thrones of unseemly power and politi- 
cal prestige. 

These, under the guise of “union security” are not fitting and proper rewards 
for service to our working population. To further—or even to retain—these 
gains for its leadership organized labor is definitely not entitled. 

And this, every conscientious American will insist, must be carefully borne 
in mind at each and every turn when the wants of labor are weighed. We must 
wisely differentiate between union stability and the hoax contained in the 
term “union security” which means only the device to keep union leaders secure 
in their already unseemly mastery of manpower and enable them to extend their 
control to the point where sooner or later they will reign supreme over the 
Nation’s economy. 

Most union leaders—and particularly those who are loudest in asserting their 
demands—want compulsory unionism: the right by law to force all the workers 
in a given enterprise, craft, or industry into the union holding a contract with 
management. This, whether the individual worker believes in the particular 
union and its leaders or not. 

This is not unionism; it is manherding. And as such, compulsory unionism 
has no place in the American way of life. 
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Our way of life and the success that has always attended it are based on 
freedom, not coercion. We belong to a political party, a church, or a fraternal 
organization only if we want to belong. We are not “free riders” when we do 
not; we are free citizens who must be sold on something before we buy it. 

The unions are entitled to continue to sell themselves to the American worker 
as they always have. They are not entitled to ride herd on workers anywhere 
at anytime. They are not entitled to impose a toll on the right to work or use 
freemen for the purpose of aiding the racket or abetting the radicalism of union 
leaders. 

The compulsion of the legalized union shop is therefore just as pernicious 
as were the compulsions of the now outlawed closed shop. Having to join the 
union after 30 days or less of employment is exactly as coercive as having to 
carry a union card before seeking employment. 

To suggest that “union security’ on any such terms as this is desirable im- 
mediately suggests that “business security” would be equally desirable—and 
that if customers won’t voluntarily enter a store and buy its merchandise they 
should be driven in and compelled by law to make purchases. 

Such a concept of “business security” May sound absurd, but surely it is no 
more absurd than the arguments advanced by certain labor leaders for “union 
security.” 

The truth is, unions—like the business firms they bargain with—are entitled 
by law only to such security as they are able to create for themselves through 
services. rendered to their customers. 

Therefore, if the labor movement is to preserve its original American character, 
the union shop must be outlawed, along with the closed shop—even if a charter 
is presently granted this prop to “union security” by Taft-Hartley, and even if 
both of our major political parties do presently pay tribute to its utterly alien 
principle. 

Trusts and cartels have no place in our American way of life. Repeatedly, 
when it was necessary, we have acted to end monopoly rising in our midst. 
With great courage and foresight we, the people—through our elected repre- 
sentatives—busted the business, industrial, and money trusts that had risen in 
our midst and were making of our economy a private preserve for their own 
greed. 

Lately, however, we have allowed a labor trust to take root in this country 
and have granted it two important means of self-nourishment. We have 
equipped organized labor with the legal right to impose compulsory unionism on 
otherwise free citizens—the union shop—and we have sanctified the right of lo- 
cal monopolies thus established to pyramid into national union monopolies 
through the device known as industrywise bargaining. 

By this device an entire industry—coal, steel, oil, copper, communications, 
ete.—can be forced to shut down by the union enjoying a manpower monopoly 
and actually, when all the chips are down, by the bossman of the union, its over- 
all liege lord and master. 

Surely an industrywide strike resulting from a breakdown in negotiations at 
top level “restrains trade” and points to a trust as pernicious as any we have 
ever encountered. In fact, a manpower trust can be the worst of all conceiv- 
able types—being potentially capable of acting in “restraint of trade” to the 
point where it invites economic disaster to millions of people, to say nothing of 
threatening the safety of the very Nation itself. 

Americans simply cannot afford to entrust such vast power to union leaders, 
especially in times like these when enemies of our country have so infiltrated the 
labor movement and so indoctrinated it with false conceptions of liberalism— 
to say nothing of downright collectivism—that our entire way of life and our 
survival as a Nation are imperiled. 

Therefore, neither labor nor management are entitled to industrywide bar- 
gaining, even though negotiations are thereby somewhat simplified—and even 
though the law of the land does presently sanctify its principle. 

The risk is too great for America. We just can’t trust a trust, no matter how 
much it promises to pay off in terms of “convenience.” 

Labor wants and is entitled to insist upon the employer's living up in all ways 
to the contract he signs with the union. But a contract works both ways and 
must be fully honored and executed by both parties. 

When a labor union strikes an employer, it has a right to establish a picket 
line that proclaims the strike. But the members of other unions who have con- 
tracts with the same employer and are not themselves on strike have no right 
to refuse to cross that picket line and thereby tie up the entire enterprise which 
might or might not be able otherwise to survive the original strike assault. 
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This happened in New York recently. The photoengravers’ union struck Man- 
hattan’s newspapers. Refusal to work in such a circumstance was the sacred 
right and privilege of every photoengraver. Their strike was their own business. 
Meanwhile, however, other newspaper unions had contracts with the same em- 
ployers, and these unions were not on strike. The fact that their members flatly 
refused to cross the picket line of the striking union therefore constituted a flag- 
rant breach of contract. The breach involved their unions, a union being in 
principle responsible for the action of its members. 

Let the labor leaders of this country and the legislators in Washington con- 
sider these facts before they consider the wants of labor. 

It was a famous labor leader who rightly refused to accept for himself and 
the members of his union the un-American status of “second-class citizen.” 
Well, there should be no super de luxe class citizens, either. The unions and 
their leaders constitute but one segment of our economic society and should be 
bound by exactly the same rules that bind all other groups and individuals. A 
contract is sacred because of what it is, not only to the extent of who signs it. 
To escape in any way from full responsibility to respect that sanctity labor 
is definitely not entitled. 

Millions of dollars have been contributed by employers to health and welfare 
plans set up in certain industries for the benefit of their employees. Many of 

ese funds already represent considerable mountains of cash. Thus far the 
law has required that each fund shall be jointly adminstered by the union and 
by the employer. But now, it seems, there are union leaders who would like 
to see that changed. They’d like to have the administration of such funds 
handed over them, exclusively. 

The argument is that many employers shy away from having to take on the 
burden of the extra administrative duties required and that that’s why more 
such funds have not thus far been established. 

Of course, such just isn’t the case. Employers as a class are deeply interested 
in anything and everything their money is invested in, and employee welfare 
plans are no exception. If the truth be known, the employer is far less con- 
cerned with the chores involved in helping administer the fund he has helped 
so handsomely to build than he is with seeing to it that its moneys are con- 
scientiously devoted, to their last penny, to declared purposes. What frightens 
him is the possibility of seeing such moneys diverted to the dubious uses a 
union hierarchy, given a free hand could easily find for them. The employer, 
thus is more than anxious to safeguard the interests of his own employees by 
continuing as a joint administrator no matter how the labor voices strive to 
interpret his qualms. 

And that is as it should be. Not only ethically, but from a practical stand- 
point as well, nothing should be done to play any further into the hands of 
the dictatorships our current generation of labor leaders never seem able to 
dissociate from the union-labor movement. It is bad enough that the millions 
of dollars in membership dues paid into union treasuries can already in one 
way or another be made available to the Caesars and Napoleons of organized 
labor in advancing their private political aims and aspirations. It could only be 
worse to open the way for adding employer contributions to these so-called 
war chests. 

Therefore, it should be clear that to obtain exclusive control over the admin- 
istration of health and welfare funds labor is definitely not entitled . 

Thus far, if we'll only stop to realize it, we haven’t heard very much about 
what labor, the average worker, or even the unions, as democratic organizations 
of workingmen, want. All we have been hearing from the housetops is the 
demands of certain labor bosses—the one who either fancy themselves as the 
indispensable men of the labor movement or would use the labor movement as 
an avenue to political power. And the wants of this small but vociferous group, 
once those wants are stripped of all their golden oratory are fairly simple and 
concise. 

The big-time union leader wants the world with a fence around it, and himself 
on a throne guaranteed by law. 

He wants laws that will grant him privilege without responsibility—even 
to his constituents, and least of all to labor that in quiet dignity just works for 
a living. 

He wants laws that cater to his own hungry ambition, even though they 
defeat the best interests of the Nation as a whole. 

He wants his voice to be recognized as the voice of all labor, and that voice to 
be taken as the voice of “the people,” who, as in Russia, shall no longer be 
allowed to speak for themselves. 
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And to all this he is obviously not entitled. 

The basic problem we are all interested in, now that the Congress is back on 
the job, is industrial relations and such revisions in the law governing them 
as will serve, not the few, but the many who work together in industry as 
partners in production—and in America. 

What we want our Senators and Congressmen to consider is that times and 
conditions affecting industrial relations are constantly changing and presenting 
new problems, each with its own set of pros and cons to be weighed against each 
other. But the frame of reference is always the same: The interest of the 
general public of the Nation. That always comes first. 

Therefore, if the problems of industrial relations are to be realistically ap- 
proached and intelligent changes made in the codes set up to regulate the 
employment situation, it is necessary to consider first, not what the parties want 
and demand for themselves but what the public interest decides they are 
entitled to. 

It is important for us to know exactly what labor’s wants are, so that the 
motives of its leaders may be properly weighed and judged—and so that the 
legitimate desires of the workingman may be acted upon. But before any action 
at all is taken, it is even more important for us to know and forever to bear 
in mind what labor is entitled to. 

One of the big questions of the day is: When are all these strikes going to 
stop? Well, I, for one, don’t know when all the strikes are going to stop. I 
don’t even believe all strikes should stop. There are occasions when strikes are 
highly justified. But I’m convinced that about 90 percent of the kind we suffer 
from today would never even start if we had a little different approach. 

Some day when you have nothing else to do, you might look into a strike in 
progress. Talk to the strikers. Ask them their reason for hitting the bricks, 
I’ll bet that not more than a handful will be able to give you a comprehensive 
answer. The fact is, they simply don’t know. You may ask this one or that one 
if he voted for the strike. Some will say “Yes.” others will say “No.” 

The simple answer to this is that a goodly number of folks on strike have no 
means of knowing just why they are out and many of their fellow workers are 
given a poor opportunity to vote for or against a strike. 

Few union halls are equipped to accommodate the entire membership. It 
is physically impossible for all the union members to foregather at one time. 
Day meetings can be attended only by nightshift workers and night meetings by 
dayshift workers. 

This is just one handicap. Another is that, even though it were possible to 
assemble the entire local membership in one hall at one time, it would still 
be impossible for this membership to arrive at a sensible conclusion, for the 
simple reason that in such an environment they are given the means of hearing 
only one side of the story—the union’s side—and that side is, quite naturally, 
biased. 

To look for an intelligent vote on the strike issue under such conditions is 
just plain silly. It isn’t in the cards. Until something is done that will afford 
the membership the opportunity to hear both sides of the story—management’s 
as well as labor’s—we can only look forward to more and more labor trouble, 
much of it unnecessary. 

When I examine the present labor law—the famed Labor-Management Rela- 
tions Act of 1947, commonly referred to as the Taft-Hartley law—I find nothing 
specific in it that will enable the worker to use his analytical ability on matters 
affecting his very livelihood. This is a glaring deficiency in the law. For 
until something is done to allow union members to consider both sides of the 
question before casting their strike votes, one way or the other, we can hardly 
look forward to a greater measure of industrial peace. 

Therefore, I should like to see the Taft-Hartley law amended to the point 
of making it mandatory that before a strike shall be instituted the workers 
involved shall be accorded full means of analyzing both sides of the controversy. 

In line with this, I suggest that the law be amended to require that before 
a strike vote can be taken a period of 45 days must elapse from the date the 
union duly files its grievance claim. This would allow the union and the 
employer ample opportunity to present their particular arguments on the issue 
at hand to the workers involved. This period would enable both parties to 
make their presentation on paper, which could be mailed right to the home of 
the worker. This would automatically give the workers an opportunity to 
study the full situation as it exists and to decide for themselves whether a 
strike is or is not called for. At home and in sober consultation with the 
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members of his family—each one of whom very likely would be directly affected 
by the calling of a strike—the worker would stand a better chance of judging 
the total situation before casting his vote for or against a strike. 

Within a reasonable period after this was done, the union would be per- 
mitted to send out a strike ballot by registered United States mail, return 
receipt requested, to each and every person to be affected by a strike. This 
ballot would be returnable to a designated post office box accessible only to a 
duly authorized representative of the union, a duly authorized representative 
of the employer, and a duly authorized representative of the National Labor 
Relations Board. 

The mechanics of the secret ballot would operate somewhat as follows: A 
worker, whether belonging to the union or not, would receive a letter addressed 
to his home by registered mail, return receipt requested. This letter would 
contain instructions telling him to execute the ballot according to his personal 
desire, voting simply “Yes” or ‘“‘No” on the strike issue. 

Attached to this letter would be two envelopes of different size and of different 
color. 

The larger of the two envelopes—let us say it is gray—would be addressed 
to a post office box. On the back of this envelope would be space for the voter’s 
original signature and home address. This signature would be checked against 
the registered-nail return receipt, in order to establish the eligibility of the 
sender to cast his vote. 

The secret ballot, after execution, would be deposited in the smaller of the two 
envelopes—let us say it is blue. This smaller envelope, providing no means 
whatever of identifying the voter, would then be sealed and mailed in the 
larger, gray envelope addressed to the post office box. 

Upon collection from the post office box, no envelope could be opened until 
there were present three representatives: one of the union, one of the employer, 
and one of the National Labor Relations Board. This committee of three would 
be charged with the responsibility of checking the eligibility of each individual 
piece of mail—by comparing the signature on the back of each envelope with 
the signature on the registered-mail return receipt received from that particular 
voter. 

One by one, as eligibility is established. the large gray mailing envelopes 
would be opened and the smaller blue ballot envelopes, seals unbroken, would 
be removed and deposited in a large receptacle or ballot box. 

At a place removed from the point of original checking of signatures, this 
ballot box would be opened by the above-mentioned committee. The blue, 
unidentifiable ballot envelopes would then be opened and the ballots counted. 

This procedure would guarantee a fully secret ballot. A worker, let us say, 
might hesitate to place his signature on the envelope sent to the post office box 
for fear of reprisal, either by the union or by the employer. This fear is im- 
mediately dispelled when the worker realizes that the envelope containing his 
ballot carries no possible means of identification. Once the ballot envelope is 
removed from the larger envelope bearing his signature, it is impossible to 
determine how any particular voter voted. 

The signature on the envelope is necessary only as a precaution against ballot- 
padding by either the union or the employer. For example, if in a given situa- 
tion there are 998 eligible voters, only 998 ballots would be mailed out and the 
total of votes cast could not exceed 998. The validity of each registered-mail 
return receipt could be checked against the voter’s signature on file with the 
company. 

After the counting of the votes in the duly authorized manner, the result of 
the balloting would immediately be made known through suitable notice. 

If the vote is in favor of a strike, no work stoppage could yet be instituted. 
The law would require that a period of 15 days must elapse from the date the 
results of the strike vote are posted. This waiting period could well be utilized 
by the disputants for the purpose of endeavoring to resolve their differences. 

There is no doubt in my mind that this suggested plan will create some con- 
troversy. Some people will assert that such a system of voting infringes upon 
the rights of the union worker—and especially upon the rights of the union 
leader. Labor leaders may put forth the argument that if such a system as 
this be required of the unions, it should likewise be required of all chartered 
organizations not coming under the Taft-Hartley Act—organizations such as 
the Masonic order, the Knights of Columbus, Rotary and other clubs. 
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My answer to this argument is simple: Such organizations are not by their 
very nature expressions of economic power. They do not pull strikes or in any 
way injure the public. Their activities do no deprive you and me of our right 
to use the telephone or ride a train or steetear. They don’t throw picket lines 
around business establishments. No child, because of them, has ever been de- 
prived of milk, no home of heat, ne human body of proper nourishment. 

This plan, if enacted into law as an amendment to the Taft-Hartley Act, would, 
I believe, immediately provide the American worker with the possibility of 
using the powers of analysis the good Lord endowed him with. It would offer 
him the opportunity of carefully examining both sides of a potential strike 
issue. What is more, it would enable him to study the facts, come to a sober 
decision and execute his secret ballot in an atmosphere safely removed from the 
turmoil and confusion of a heated union meeting. 

The immediate, commonsense result of this democratic procedure would be 
fewer strikes for more people. 

The secret ballot plan that I have just offered to this committee was published 
in the December 1950 issue of Partners magazine. The foundation reprinted 
this in booklet form in January 1951 and amplified the idea with graphic ex- 
planations. For the benefit of this committee, I am presenting to you herewith 
copies of this booklet entitled “Fewer Strikes For More People.” 

I am grateful to this committee for offering me this opportunity to express 
myself on this most pertinent issue of labor legislation. I thank you. 


STATEMENT BY Frep A. Hartley, JR., COAUTHOR OF THE LABOR MANAGEMENT 
RELATIONS Act 1947, FORMER CHAIRMAN OF THE House COMMITTEE OF EDUCA- 
TION AND LABOR 


Mr. Chairman, and members of the committee, I appreciate the opportunity 
granted me to present my views in connection with the proposed amendments 
to the Labor Management Relations Act of 1947 as recommended by President 
Risenhower. 

1. The President has recommended that whenever an injunction is issued 
under the National Labor Relations Act, the Federal Mediation and Conciliation 
Service is required to impanel a special local board for the purpose of settling 
the dispute. 

This recommendation substantially ignores the fundamental purpose and 
basic concept upon which the Federal Mediation and Conciliation Service was 
originally established. Presumably, where the relations between the parties 
have reached the point where one or the other has seen fit to file a sufficiently 
well-founded charge of unfair labor practice to justify a court in issuing an 
injunction, the present Mediation and Conciliation Service is already aware of 
the dispute. In addition, if the Federal Mediation and Conciliation Service is 
discharging its present statutory responsibility, it has done practically every- 
thing within its power to settle the dispute earlier. 

Therefore, we must examine what purpose, if any, will be served by the man- 
datory establishment of a local board. On this point the message is silent. 
Presumably, the local board would be patterned after the so-called National 
Emergency Boards of Inquiry and, therefore, would be empowered to make 
publie its views as to the probable basis for settlement. Under these circum- 
stances, where there is a possibility that a Government-sponsored tribunal may 
see fit to make recommendations for a settlement, neither labor nor management 
will be inelined to try and work out a settlement but will instead hold back 
rather than find themselves exposed to public pressure. The net result, there- 
fore, of this amendment would be to discourage rather than encourage the 
genuine collective bargaining. Its enactment will substantially weaken the 
effectiveness of the Federal Mediation and Conciliation Service as it is presently 
constituted. 

2. The President has recommended that the so-called mandatory injunction 
be repealed. 

In considering this recommendation it is well for us to understand precisely 
what is involved in the present mandatory injunction. It is applicable: only 
where an illegal secondary boycott is causing irreparable damage to an inno- 
cent party. By irreparable damage it is meant that no sum of money can com- 
pensate the injured. party for the wrong he is suffering. Furthermore, the 
injured party not only has to convince the attorneys who work for the General 
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Counsel's Office that he is suffering irreparable damage but beyond that, a 
Federal district court must also concur that this situation exists. 

if, however any criticism is to be directed to the mandatory injunction, it 
is that it is far too weak to actually prevent such abusive conduct on the part 
if organized labor. 

But let’s look at some actual facts: One would be led to think from glancing 
at the testimony presented by spokesmen for organized labor that injunctions 
under Taft-Hartley were a daily occurance. Actually, during the fiscal year 
ending last June, precisely 18 injunctions were issued under the mandatory 

njunction section which is now under attack. As nearly as I can figure, this 
means that approximately once every 3 weeks in this vast land of ours, with 
its thousands of unions, one injunction is issued. When it is remembered that 
the mandatory injunction may not be effective for more than 5 days, the alleged 
unfairness of the mandatory injunction has no foundation in fact, 

I regard the elimination of the mandatory injunction as seriously weakening 
the present law. In fact, I feel that this committee might well address itself 
to this problem with the idea of providing a more effective remedy against the 
ndefensible secondary boycott than we were able to work out in 1947. After 
all, this committee does not have to work against the threat of a veto as we did 
i years ago. 

3. The President bas recommended certain changes ia the definition of a pro- 
hibitive secondary boycott. Neither of these changes, in my opinion, can be 
justified. The first arose from a very early NLRB decision (which was handed 
own primarily in an effort to embarrass the authors of the Taft-Hartley Act) 
to the effect that the present secondary boycott forced members of the same 
union to work on struck work. I felt at the time that the board decision had 
been excessively narrow and was not surprised when it was later reversed by the 
lederal courts. Therefore, the situation today permits employees to refuse to 
work on farmed-out work for the account of another employer whose employees 
ure on strike, without fear of any legal consequences. In my opinion, this com- 
mittee might well define the so-called struck work boycott so as to confine it to 
members of the same union. An amendment drafted in this manner would actu- 
ally be an improvement over the present interpretation. 

The second proposed amendment in the area of the secondary boycott gives 
the building trade unions just one more weapon to use in enforcing their various 
featherbedding and other restrictive work practices upon a not-too-unwilling con- 
struction industry. The net result of this amendment would be to substantially 
increase the costs of all construction in the United States to the detriment of the 
general public. 

i. The President’s message says that “employees who are engaged in an eco- 
nomic strike are prohibited from voting in representation elections.” Aside from 
the fact that this is an inaccurate statement of the present law, it is disturbing 
to see that the President of the United States has been so ill-advised that he has 
swallowed the ridiculous union-busting argument so long directed at the Taft- 
Hartley Act. 

In the first place, it was not the Taft-Hartley Act that prohibited replaced 
employees from voting in representation elections. This was done originally by 
the Supreme Court of the United States in the case of NLRB v. Mclay Radio 
(304 U. S. 333), long before the Taft-Hartley Act was enacted. All we did in 
the Taft-Hartley law was to restate and reaffirm the policy being followed by 
the NLRB under the Wagner Act. 

As to the recommendations that the present board be prohibited from holding 
a representation election during an economic strike, I regret that these recom- 
mendations, if enacted, will undoubtedly cause more labor-management strife 
than I like to contemplate. What these recommendations mean is that any 
union which feels that it is in a shaky position with its members can, in order to 
avoid a contest of strength, make an impossible wage demand on an employer. 
When the employer thereafter refuses this demand, the union calls a strike. 
Therefore, for a period of at least 4 months it neeed not worry about any election 
being held. At the end of 3 months and 20 days the union settles tue strike, 
waits 1 week, and calls another. Under these circumstances it would easily be 
possible (and quite likely, in view of the complacency of the NLRB) for a union 
to avoid any test of its true representative status for many years. 

5. The President has recommended that where a collective bargaining con- 
tract is in force, neither party be required to negotiate during its terms unless 
the contract so authorizes, or both parties mutually consent. 
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The wisdom and justice of such a recommendation is beyond argument. As qa 
matter of fact, when we wrote in the present definition of collective bargaining, 
we intended that the signing of a collective bargaining agreement be sufficient 
to terminate the statutory duty to bargain on the part of the employer for the 
life of the contract. In other words, this recommendation of the President is 
necessary and desirable to restore the original intent of the Congress. 

6. The President has asked that boards of inquiry appointed to look into the 
facts of national emergency disputes be allowed to make recommendations for 
settlement of the dispute. Here again the President’s advisers have misled 
him as to the real intent and design of the national emergency provisions. 

When we worked out the present national provisions of the act, we thought we 
had designed a system whereby the authority of the Government would not 
favor either party. I need not go into the bias and prejudice which lay behind 
most of the activities of the Truman administration when it came to dealing 
with national emergency disputes. 

I would like to point out, however, that this particular recommendation of the 
President represents an attempt to write into the Taft-Hartley law the precise 
same discredited procedure which Congress, by affirmative legislation, denied the 
ill-fated Wage Stabilization Board and which beyond a shadow of a doubt was 
the direct cause of the most costly strike in the Nation’s history in 1952, I 
do not believe a single member of this committee will challenge me when I say 
that had the Wage Stabilization Board been denied authority to make recom- 
mendations for the settlement of the steel strike, it would never have come to 
pass. 

7. The President has recommended that employees engaged in the construction, 
amusement, and maritime industries have unique problems because the employ- 
ment is casual and temporary. Here again I fear the authors of the Presidential 
message have tried to slip one over. It is not the employees in these industries 
that have unique problems—far from it. The only person with unique problems 
in these circumstances is the union organizer. 

Therefore, once we understand that this recommendation is designed to ease 
the lot of the union organizer, we can consider the so-called prehire contract 
in its proper perspective. What this means is that long before a single in- 
dividual has been hired, the union has already placed itself in a position where 
it cannot be touched by any of the provisions of the Taft-Hartley Act. Every 
new employee (selected initially by the union) must join the union within 7 
days. 

These recommendations constitute a license to organized labor in these indus- 
tries to completely monopolize the labor supply. Frankly, I can see no con- 
ceivable justification for these amendments If the employees involved want to 
join a union, there is nothing that prevents them. If they do not desire to 
join a union, they should not be required to do so by the Taft-Hartley Act or 
any revision thereof. 

8. The President has recommended a revision of the present definition of agent, 
for the purpose of making it clear that a union is not to be held responsible for 
acts of individual members solely on the basis of membership. 

I want to emphasize for the benefit of this committee, that during the 6% years 
of the existence of the Taft-Hartley Act no union has ever been held responsible 
for the acts of individual members without further evidence that the union 
leadership was in complete sympathy with, and, in fact, encouraged the actions 
taken. 

I would like to point out, however, that the present definition of agent is 
deficient in one respect. Time and time again it has proved very difficult to 
hold unions responsible for the concerted acts of their members—actions taken 
clearly for the purpose of furthering the union’s objectives, yet, as we saw in 
the most recent contempt of court by John L. Lewis, the union can go seot free 
unless it can be proven that the union leaders were directly responsible. For this 
reason it would be desirable for the committee to consider amending the 
present definition of agent to make it clear that a union should be held respon- 
sible whenever a sufficient number of union members act in concert so as to have 
a significant effect on an employer’s operation. Such an amendment would 
make it unnecessary for injured parties to try and offer evidence of orders issued 
by union leaders, which is difficult and frequently impossible to obtain. 

9. The President has recommended that the Communist-disclaimer provisions 
be made applicable to employers. I submit that such an amendment cannot be 
regarded in any light other than begging the question. For a time the non- 
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Communist affidavit provisions of the Taft-Hartley Act worked, and worked 
well in aiding the labor movement to rid itself of subversive influences. For 
example, it cannot be questioned but that the existence of the Taft-Hartley pro- 
visions in this respect forced the Congress of Industrial Organization to expel 
certain Communist-dominated unions several years ago. Had we not had this 
provision in the law, it is doubtful that the CIO would ever have taken such 
action, 

Nonetheless, subversive elements in the labor movement have now learned how 
to get around compliance with the Taft-Hartley Act’s requirements. For this 
reason I strongly urge this committee and other appropriate committees of 
the Congress to go considerably further into the problem of the Communist- 
dominated union and provide effective and affirmative methods of locating and 
eliminating such influences. The extension of the requirements in Taft-Hartley 
to employers is superficial. 

10. The President has recommended the right of free speech as now defined in 
the act be amended to apply to every aspect of labor-management relations. 

I approve of this recommendation. In passing, I would like to say that when 
the Taft-Hartley Act was passed, there was no doubt in the minds of any of us 
who worked on that legislation that the guaranty of free speech was to cover 
both unfair labor practice cases and representation election petitions. Only 
a board completely devoted to organizing the American worker could have 
so warped and twisted the entire Congress as to make this amendment necessary. 
Iam aware that a recent decision of the board now goes in the other direction. 
This is gratifying but does not, in my opinion, alter for one minute the need to 
spell out in the law precisely what Congress meant in 1947. This is what the 
Lresident has recommended. This is what should be passed. 

11. The President has recommended that a study be made of union welfare 
funds. 

This is a vast subject. I do not feel that I should take the time of the com 
mittee to review the many abuses which have sprung up directly as a result of 
the administration of these funds. While they are, in theory, for the benefit 
of all employees of the particular employer making contributions to the fund, all 
too frequently we find that it is the union member who benefits while the em- 
ployee who does not see fit to join a union receives little or no benefit. I hope 
the Congress will give this subject the attention it deserves. 

12. The President has recommended that States be given the authority to deal 
with emergencies which endanger the health or safety of their citizens. 

It is a sad commentary on the present state of the law that we find the 

‘resident of the United States asking the Congress to allow the States to 
protect their people. What has happened to the Federal nature of our Govern- 
ment? What has happened to the basic concept of the United States as being a 
union of sovereign States? 

Certainly there should be no time lost in acceding to this request of the 
President, but in addition, this committee should give careful study as to what 
should be done to restore the States to their proper role in the area of labor- 
management relations, 

I, for one, feel that much of the present workload of the National Labor 
Relations Board could be turned back to those States for the continuance of 
a Federal agency to settle the simple question of what union, if any, should 
represent the employees in the hundreds and thousands of business establish- 
ments throughout this Nation. 

Further, in terms of maintaining law and order, I am in complete accord with 
the proposal introduced by Senator Goldwater, and now pending before this com- 
mittee, that the States have an overriding authority to regulate strikes and 
picketing. These are purely local matters which should be left to State police 
power, 

13. The President has recommended that something be provided in the way 
of a secret ballot in connection with the strike action. This recommendation 
Was apparently deliberately ambiguous and we now find ourselves divided into 
two camps. We have those who would have a strike vote taken before the strike ; 
we have those who would have a strike vote taken after the commencement of 
the strike. It is up to this committee, as I understand it, and the appropriate 
committee in the House to decide which of these two is the better arrangement. 
In this connection I can only repeat my own personal conviction that a strike 
vote should be taken before any strike can be legally entered into. After all, 
it should be our basic purpose to prevent resort to economic force wherever 
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possible. It was the opinion of most of the witnesses which -ppeared before 
my committee in 1947 and, as I understand it, most of the witnesses who testified 
before both this and the House Labor Committee last vear that a secret strike 
vote, if one was to be provided by the Congress, should be taken prior to the 
strike. 

For the benefit of this committee, I would like to read at this point the pro- 
visions of the Hartley bill (which passed the House in 1947) which provided for 
a Government-conducted strike ballot before a legitimate strike could be begun 
These provisions of the Hartley bill, unfortunately, were deleted in conference 
I do think, however, they represented the best that we were able to work out 
at that time, and, in all frankness, I think they are preferable to any suggestions 
which are now before this committee. They read as follows: 

“(vi) The following requirements shall be applicable as a condition of au- 
thorizing, conducting, or participating in, any lockout or strike in connection with 
the dispute ; 

“(a) The collective-bargaining representative shall notify the Administrator 
of its desire to have a strike vote conducted in connection with the dispute ; 

“(b) Within 5 days thereafter, such representative shall inform the employees 
in writing of the issues in the dispute and the representative’s position thereon. 
Copies of such statement shall be sent by registered mail to the employer and 
to the Administrator ; 

“(c) The Administrator shall promptly notify the employer of the representa- 
tive’s request for the strike vote; 

“(d) The employer shall have a reasonable time, fixed by the Administrator, 
to inform the employees of the issues and his position thereon, and of his last 
offer of settlement. Copies of such statement shall be sent by registered mail to 
the representative and to the Administrator ; 

“(e) Within a reasonable time thereafter, the Administrator shall, after due 
notice to the parties, provide for a secret ballot of the employees in the bargain- 
ing unit concerned on the question whether such employees desire to reject the 
employer's last offer of settlement and to strike; 

“(f) The ballot shall be conducted in such manner as may be mutually agreed 
upon by the parties, or, in the absence of such agreement, conducted and super- 
vised by or under the direction of the Administrator: 

“(¢) The ballot shall read: ‘Shall the employer's last offer of settlement of 
the current dispute be rejected and a strike be called? ; 

“(h) A lockout or strike may not be authorized or conducted unless in such 
secret ballot a majority of the employees in the bargaining unit concerned 
vote to reject the employer's last offer of settlement, and to srike.” 

14, The President has recommended that the checkoff authorization should be 
made valid until determination of the collective-bargaining contract, unless the 
employee himself Sees fit to revoke such authorization in writing. 

This is a change which might well be enacted. So long as the employee re- 
tains the right to revoke the checkoff, his legal status is relatively the same as 
he has under the present law. And, as a matter of fact, where a strong union 
is involved, it is a rare individual who would have the courage to fail to renew 
the annual checkoff requirement. Where a union shop is in effect, naturally 
he has no real opportunity to save himself from paying tribute, in any event. 

15. The President has recommended that reports from unions concerning their 
organization and finances be simplified. 

In view of the fact that these financial and other renorts from unions are sub- 
mitted to the Department of Justice. which has seen fit to deny access to them, 
they are now serving little or no purpose. Frankly, gentlemen, I would prefer 
to see this committee make it mandatory upon the Department of Labor that 
public inspection of these reports be permitted. If this is not done, it is of lit- 
tle or no consequence to labor or management or the public or this committee as 
to what may be found in the secret files of the Secretary of Labor—where no one 
is allowed to look at them. 

While I have gone into considerable detail in analyzing the President's recom- 
mendations, I would prefer to see the law administered by those who want to 
make the law work. Until this administration came into power, with the excep- 
tion of Robert N. Denham, it has been administered by those whose objectives 
seems to have been to try to prove it unworkable. 
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OLp DoMINION Box Co., INc., 
Charlotte, N. C., February 5, 1954. 
Hon. H. ALEXANDER SMITH, 
Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D. C. 

DeAR SENATOR SMITH: I appreciate your invitation to submit my views on 
the President's recommendations to amend the Labor-Management Agreements 
Act 

I shall limit myself to one particular phase of this question, with which I have 
been deeply concerned for several years. I refer to the proposal to make even 
broader the prehire and union-shop sanctions in the construction, maritime, and 
umusement industries. 

I am a small manufacturer, operating plants in North Carolina and Virginia, 
and my employees have never chosen to organize. Therefore, I have no business 
r financial interest in this question whatsoever; however, as an American citi- 
en who believes very strongly in the inherent right of individual freedom, guar- 
iranteed us by the Constitution, I oppose any form of compulsory unionism. 

This is not representative of an isolated viewpoint of mine, but is supported 
by many other Americans, both businessmen and workers, with whom I have 
heen in correspondence in recent months. You may remember that more than 
90 witnesses appeared before the House and Senate committee’s hearings last 
vear in opposition to compulsory unionism—more than testified on any other 
point of the law. There is also ample evidence of the workingman’s attitude in 
the dozen or more suits now being fought through the courts in five States 
through which railroad employees are attempting to sustain their rights to hold 
their jobs without joining a union. Incidentally, a recent Texas district court 
jury returned a favorable verdict to a group of railroad employees opposed 
to compulsory unionism. 

As you know, 14 States have passed laws or amended their constitutions to 
specifically guarantee that union membership may not be a requisite for employ- 
ment. These States are Alabama, Virginia, Arkansas, North Carolina, Florida, 
Georgia, Iowa, Nebraska, Tennessee, North Dakota, South Dakota, Nevada, 
Texas, and Arizona. 

Compulsory unionism, however, is sanctioned by the two major pieces of 
Federal labor legislation. The Railway Labor Act was amended in 1951 to 
permit union-shop contracts for railroad workers, and the Taft-Hartley Act 
pointedly does not forbid it, as it does the so-called closed shop, for other workers 
to which it applies. 

Taft-Hartley, however, respects the rights of States to pass laws prohibiting 
compulsory unionism, while the Railway Labor Act does not. To the contrary, 
it is specifically declared that the section permitting compulsory unionism on the 
railroads is effective “notwithstanding any other provision of this act or of any 
other statute or law of the United States or Territory thereof, of any State.” 

It is sometimes hard to realize why our Government has thus taken away the 
rights of a specific group of individual citizens and denied them their constitu- 
tional guaranties of liberty for the advantage of no one at all save the leaders of 
the monopoly unions. 

This type of Government partiality began about 20 years ago, when Congress, 
with a sincere desire to do anything to better the conditions of millions of 
depression struck workers, passed the National Labor Relations Act. 

Mr. Irving G. McCann, the general counsel of the House Committee on Educa- 
tion and Labor during the 80th Congress and a recognized authority on labor 
legislation, has declared: 

“By this act, the Federal Government became the avowed ally of labor organiza- 
tions in their efforts to unionize the employees and force employers to bargain 
collectively with the unions as the representatives of the workers.” 

In his excellent book Why the Taft-Hartley Law? Mr. McCann adds: 

“By this declaration of policy the Federal Governinent became the active 
partner of organized labor. To further aid the labor organizations in their drive 
for union members, the Government guaranteed to protect workers who joined 
labor organizations for discrimination and coercion which labor organizations 
were free to use and did use to force employees to join their unions.” 

Congress went even further in 1951 when it amended the Railway Labor Act 
and made the union shop (or compulsory unionism) permissive on the railroads. 

Just 10 years earlier, when the United Mine Workers threatened to call a gen- 
eral strike over the union shop, President Roosevelt had declared : 
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“The Government will never compel this 5 percent (ef nonunion miners) to 
join the union by a Government decree. This would be too much like the Hitler 
methods labor.” 

With this I everlastingly agree. Any law or decree which forces a person to 
join a certain union is fundamentally wrong in principle, as well as extremely 
dangerous. It not only takes away freedom of choice and makes the workers 
subject to the absolute rule of their union chiefs on peril of unemployment, but 
it also makes most difficult the throwing out of dictatorial union leadership by 
the members of the union. 

The individual worker has nothing to gain by the union shop; rather, he has 
a great deal to lose. Only the entrenched union leadership wants the compulsory 
unionism to shackle American labor. 

I respectfully urge your committee to give most careful study to any action 
which would further limit the individual freedom of workers in the construction, 
amusement, and maritime industries. They are American citizens, and are 
entitled to work for anyone who wants to hire them, whether they are willing to 
pay union dues and assessments, or not. 

Sincerely, 
E. S. Drvarp, President. 


NATIONAL LABOR RELATIONS BoarD, 
Washington 25, D. C., February 5, 1954. 
Hon. ALEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

My Dear Mr. CHAIRMAN: In regard to your invitation to appear or submit a 
statement to your committee concerning the proposed amendments to the Taft- 
Hartley Act as embodied in S. 2650, we feel that it would be inappropriate for 
the Board to comment on the merits of the proposals. 

The administration’s position has been stated by Secretary Mitchell, and, inas- 
much as the Board will be called upon to administer any amendments which 
may be enacted, it would be incompatible with our functions as quasi-judicial 
officers to pass judgment on proposals which we may later have to interpret and 
apply. 

The Board and its staff will be glad to cooperate with the committee in any way 
and furnish any technical advice or assistance the committee may deem appro- 
priate and helpful. 

Sincerely yours, 
Guy FAarMeER, Chairman. 


If there is nothing further to come before the committee, we will 
adjourn at this time until 10 o’clock tomorrow morning. 

(Thereupon, at 12:15 p. m., on Monday, February 8, 1954, the hear- 
ing recessed until Tuesday, February 9, 1954, at 10 a. m.) 
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TUESDAY, FEBRUARY 9, 1954 


Untrrep States SENATE, 
CoMMITTER ON Lasor AND Pusiic WELFARE, 
Washington, D.C. 


The committee met at 10 a.m., pursuant to recess, in room P-63, 
the Capitol, Senator H. Alexander Smith (chairman) presiding. 

Present: Senators Smith (presiding), Murray, Neely, and Lehman. 

The Cuartrman. The hearing will please come to order. 

Senator Nrery. I suggest the absence of a quorum and ask that 
the roll be called. 

The CuarrmMan. We will call the roll. 

Mr. James. Mr. Ives, Mr. Griswold, Mr. Purtell, Mr. Goldwater, 
Mr. Cooper, Mr. Upton, Mr. Murray. 

Senator Murray. Here. 

Mr, James. Mr. Hill, Mr. Neely. 

Senator Nrgry. Here. 

Mr. James. Mr. Douglas, Mr. Lehman, Mr. Kennedy, Mr. Smith. 

The Cuarrman. Here. 

The first witness this morning is Mr. George W. Armstrong, Jr., 
chairman of the industrial relations committee of the National Asso- 
ciation of Manufacturers. I will ask Mr. Armstrong if he will come 
forward and give us his testimony. 

Senator Murray. Mr. Chairman, before we begin the hearings, I 
wish to make reference to the letter from the Chairman of the 
National Labor Relations Board, who declines to appear as a witness. 
I have a prepared statement here on that matter and I will not take 
the time to read it. 

The Cuarrman. Would you like to have it inserted in the record? 

Senator Murray. I would. 

The Cuamman. We will be very glad to have it inserted in the 
record at Senator Murray’s request. 

(The statement is as follows :) 


STATEMENT oF SENATOR MurRAY CONCERNING NLRB Testimony on SMITH BILL 


Mr. Chairman, I appreciate your courtesy in furnishing each member of the 
committee a copy of a letter addressed to you by Mr. Guy Farmer, Chairman of 
the National Labor Relations Board. The letter states, in effect, that Mr. 
Farmer deems it inappropriate to appear here and testify on the pending 
amendments. 

I should like to emphasize, Mr. Chairman, the value of such testimony to all 
of the mbmbers of this committee. The NLRB interprets and administers the 
National Labor Relations Act in accordance with the law and congressional in- 
tent. We have before us for action several amendments to that law which, if 
passed, will have an immediate impact upon the Board’s functions as a quasi- 
judicial and administrative agency. For example, the Board will be primarily 
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responsible for conducting secret strike ballots. Are we to be denied learning 
how the Board intends to cope with the manifold difficulties of administering 
even this one amendment to the law? Is it either appropriate or wise to exclude 
such expert testimony—particularly testimony of the very agency which will 
bear the primary responsibility of administering this proposed part of the law? 

The serious question of whether or not the language of the Smith bill properly 
and accurately implements the apparent intent of the President’s proposals is 
another reason for the committee to hear the expert testimony of a representa- 
tive of the Board. Resolution of this question requires expert technical knowl- 
edge gained through day-to-day actual experience in the interpretation and 
administration of our national labor laws. I can think of no one more uniquely 
qualified or better prepared to advise us on this subject than the Chairman of 
the Board. 

Mr. Chairman, I’m sure you will agree this is the first time a Chairman of 
the NLRB has refused to testify on revisions of the LMRA. We are entitled to 
hear expert testimony on these proposals. In the absence of such testimony the 
record will be incomplete and perhaps misleading. Neither the Secretary of 
Labor nor any Government official other than a representative of the National 
Labor Relations Board can speak with authority on subjects exclusively within 
the purview of that agency. The authority to administer and interpret the 
LMRA as it stands today or as it may be amended in the future is solely and 
exclusively vested in the Board. 

It seems obvious to me, Mr. Chairman, that without Board testimony this com- 
mittee is being deprived of knowledge and facts that are indispensable to an 
intelligent approach to the problem confronting us in passing or rejecting these 
amendments. 

You will recall that at the suggestion of Senator Douglas the committee agreed 
to invite Messrs. Farmer, Bott, and McCoy to testify. I understand that Mr. 
sott and Mr. McCoy have already filed statements in lieu of personal appear- 
ances. Mr. Farmer apparently intends to do neither. 

I suggest, Mr. Chairman, that Mr. Farmer be asked to reconsider his refusal 
to testify and that he be given another opportunity to appear here and let the 
committees have the benefit of the views and advice of the NLRB on these 
amendments. 


The Cuarrman. Mr. Armstrong, we will be glad to have your testi- 
mony, sir. I assume that your statement identifies you and your 
relation to the NAM. 


STATEMENT OF GEORGE W. ARMSTRONG, JR., CHAIRMAN OF THE 
INDUSTRIAL -RELATIONS COMMITTEE OF THE NATIONAL 
ASSOCIATION OF MANUFACTURERS 


Mr. Armstrone. Yes, sir; it does, and I shall read, Mr. Chairman, 
from the short statement. There was a rather lengthy instrument 
filed with the committee several days ago and we have endeavored to 
summarize it as much as possible in order to conserve the time of the 
committee. 

The Cuarrman. I appreciate that very much. 

Mr. Armsrrone. I would like to introduce the gentlemen who are 
with me, Mr. Chairman. 

On my left is Mr. Spencer of the New York staff of NAM and on 
my right is Mr. Brubaker of the Washington staff of NAM. 

Shall I proceed, sir? 

The Cuarrman. Will you proceed, sir, and we are very glad to have 
these gentlemen with us and have their names recorded in the hearing. 

Mr. Armstronc. Thank you, sir. 

My name is George W. Armstrong, Jr. I am president of the Texas 
Steel Co., Fort Worth, Tex. I am chairman of the industrial relations 
committee of the National Association of Manufacturers and appear 
here today as the representative of that association. 
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This association is composed of a membership of over 20,000 indus- 
trial companies, representing the complete geographical scope of the 
country and its Territories. It includes companies in a very wide 
variety of businesses and over 80 percent of the membership is in the 
category of small business, employing less than 500 employees. 

I served as an industry member of the Dallas Regional War Labor 
Board for about 2 years during World War II, and as an industry 
member of the National Wage Stabilization Board during 1951 and 
1952. In March of 1953, I represented the National Association of 
Manufacturers on the subject of Taft-Hartley amendments before the 
House Committee on Education and Labor, and, also, before this Com- 
mittee on Labor and Public Welfare. 

At that time, we suggested certain criteria which we believed sound 
in judging the validity of amendments which were then being re- 
viewed. They are equally sound now. These criteria are: 

1. Does the proposed amendment tend to promote rather than re- 
strict the freedom of the individual in our society ? 

2. Does actual experience under the law indicate that it needs 
amendment ? 

3. Is the proposed amendment likely to improve employer-employee 
relations in the future? 

4. Does the proposed amendment encourage a larger sense of re- 
sponsibility on the part of both parties? 

5. Does the proposed amendment require the assumption of equi- 
table obligations and responsibilities by employers, employees, and 
their representatives ? 

6. Will the proposed amendment by promoting industrial peace 
serve the public interest ? 

Some of these measuring devices above are more pertinent in one 
case than another. By and large, however, we felt that they were 
helpful before and that they will be helpful again. 

Before going into the recommendations of President Eisenhower, 
we wish to endorse the objectives of his state of the Union message of 
January 7. Beyond that, we are quite in accord with the objective in 
his message of January 11 on labor legislation of recommending im- 
provements in the Labor-Management Relations Act. As we have 
expressed our position in the past, the act has made a major contribu- 
tion to industrial peace, and to the best interests of the country as a 
whole. 

There are, of course, improvements that can be made, and we are 
encouraged that efforts are being made along that line. 

Now, we should like to direct our comments to the proposals con- 
tained in the President’s special message of January 11. 

I. Federal Mediation and Conciliation Service: In the President’s 
message, it is recommended that when an injunction is issued, the 
Federal Mediation and Conciliation Service shall empanel a local 
board to meet with the parties in an effort to seek settlement. The 
cause of industrial peace and of labor-management relations will be 
best served where a minimum of intervention by Government agencies 
occurs. Upon invitation of the parties, the Federal Mediation and 
Conciliation Service should be available to assist the parties to reach 
a settlement. 
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It is recommended that the parties be encouraged by all possible 
means to reach settlement in labor disputes, but that no special boards 
be authorized by Government agencies for that purpose. 

II. Secondary boycotts: There is a further recommendation by 
the President that in secondary-boycott cases the application for an 
injunction be discretionary ; also, that certain work should be removed 
from protection against secondary boycotts. S. 2650 proposes to 
write into the act two broad exceptions beyond those already de- 
veloped by interpretation. 

In the words of its sponsor, the bill— 
eases the ban on secondary boycotts by permitting the unions to bring pressure 
on secondary employers who are working on materials farmed out by a struck 
employer and on secondary employers who are jointly engaged in performing 
work on a construction project with the primary employer. 

In the 1953 hearings before Senate and House committees, 92 repre- 
sentatives of business discussed this subject and unanimously objected 
to any weakening of the present provision. It was the contention 
of more than half of that number that there should be more control 
over secondary boycotts, rather than less. 

S. 2650 would strike out the mandatory-injunction provision and 
place all applications for injunctions on a discretionary basis. The 
effect on employers put out of business and the effect on innocent 
employees thrown out of work by secondary boycotts is readily 
apparent. 

After an opportunity to view this problem for a rather long period, 
we feel more strongly than in the past that control of secondary- 
boycott practices should be improved, and the agency having the 
responsibility should continue to utilize mandatory injunctions where 
a secondary boycott is judged to exist. 

This can be done by making clear the intent of Congress to prevent 

labor dispute between employees and their employer from being 
used to cause interruptions among the employees of other employers 
not involved in the labor dispute. 

It is recommended that control of secondary boycotts be broadened 
and that the mandatory injunction in such cases be retained. 

III. Economic strikers : The recommendation in the special message 
proposes to prohibit the National Labor Relations Board from con- 
sidering a petition by the employer challenging the representation 
rights of the striking union, or a petition on the part of any other 
union claiming to represent the employees for a stated period of time. 
There is no provision in the present law to prevent voting in a repre- 
sentation election by an economic striker who has been permanently 
replaced and provided no charge of unfair labor practice exists. 

These two qualifications limit greatly the number of times when 
this provision can be utilized. It is true that S. 2650 would retain 
the present provision that economic strikers who have been per- 
manently replaced are not eligible to vote in an NLRB representa- 
tion election. 

However, the bill would preclude the Board from holding elec- 
tions during an economic strike on petition filed by the employer 
within 1 year after the start of the strike, or on petition filed by a 
rival union within 4 months after its start. This provision would 
apply only in cases where the strike is lawful and did not involve 
union recognition as an issue at the time it began. 
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It is recommended that in the case of an economic strike, no legis- 
lntive changes should be made that would cause delays in elections. 
Further, that strikers who have been permanently replaced should 
not be permitted to vote in a representation election. 

The CHarrman. You will recall, I think, that the President of the 
United States felt that this economic striker issue might be a means 

na be made 


of breaking a union and he recommended that some ¢ 
in the present law. 

Now, are you coming out against the President’s recommendation ? 

Mr. Armstrone, In part, yes. 

The Cuairman. You are coming out entirely against his recom- 
mendation ¢ 

Mr. ArmstronG. I do not think so, sir, because we are quite in 
agreement that that permanently replaced economic striker should 
not participate in representation elections and that coincides with 
that part of the President’s message. We do not feel that the length 
of time recommended by the President is necessary to determine the 
shakedown to find out who has been permanently replaced and who 
lias not. 

It seems to us that as soon as a proper definition of a permanently 
replaced employee can be obtained then the employees then retained 
by the manufacturer or the employer are the people who should 
have the right to determine who shall be their representative and 
that there should be no artificial delay surrounding that determina- 
tion. But we are quite in agreement that it is those employees who 
are going to continue as the employees of the employer who should 
themselves determine by whom they shall be representec 

The CuarrmMan. Will you proceed ? 

Mr. Armstrone. Opening of labor agreements: The President 
recommends that the law be amended so that parties to a Jabor agree- 
ment would not be required to negotiate further during the term of 
the agreement unless authorized in the agreement or by mutual con- 
sent of the parties. By interpretations in the past, employers have 
been required to bargain on matters not in an existing agreement, or 
even on matters that were previously negotiated, and intentionally 
omitted from the agreement when it was completed. 

It is recommended that the parties should be equally responsible 
to preserve the terms of a labor agreement and that it may be opened 
for further negotiation only as specified in the agreement or by 
mutual agreeme mnt of the parties. 

National emergency strikes and lockouts: In the next recommenda- 
tion in the Presiclent’s special message, it is provdied that the Presi- 
dent may direct a board of inquiry in the case of national emergency 
strikes to make recommendations for the settlement of the dispute. 

In determining whether a labor dispute constitutes a national emer- 
gency, the number of plants or companies involved should not be 
controlling. The test should be whether the national health and 
safety are, in fact, imperiled. 

The proposal to give the President a series of alternatives or any 
combination of such alternatives to deal with national emergency 
strikes received substantial management support during the hearings 
last spring. Further, practically all management witnesses empha- 
sized strongly that the emergency provisions should be strengthened 
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rather than weakened. More important than this proposal, however, 
is a continuation of our long-standing opposition to any Government 
panel or board being authorized to make recommendations for the 
settlement of a dispute. 

Where a Government body has been authorized to make recom- 
mendations, the results have been far from satisfactory either to the 
public or industry. The most recent experience was that of the Wage 
Stabilization Board which, after being given power to intervene in 
disputes, interjected itself into noneconomic issues having nothing to 
do with wage stabilization. 

Admittedly the stated purpose of most such boards has been to 
merely make advisory recommendations. However, they have gen- 
erally been accepted by the public as more or less compelling, partic u- 
larly in the many cases where they were backed up by the full power 
of the President of the United States. Technically this may not be 
compulsory arbitration in the legal sense of the term, but certainly it 
operates in much the same way. When procedures exist for such 
boards or panels to make recommendations, the usual means of reach- 
ing settlements are discounted and the mere presence of a set of recom- 
mendations is a hindrance. 

It is recommended that in cases of national emergency strike or 
lockout, the President be empowered to utilize the reports of a fact- 
finding board, that various approaches to voluntary settlement be 
available, but that no such boards be permitted to make recommenda- 
tions as to terms of settlement. 

Union shop exceptions: In the special message of the President, cer- 
tain exceptions were recommended to the present regulations on union- 
shop contracts. If accepted in the construction, amusement, and mari- 
time industries, a prehire contract might be made with a union and 
an employee would be required to join the union within 7 days of the 
start of employment. 

S. 2650 appears to go further than the President’s recommendation. 
This bill would extend these two provisions to any industry or section 
thereof in which the Board finds employment is casual, intermittent, 
or temporary in nature, and usually does not exceed 30 days with a 
single employer. 

The individual should have the right to join or not to join a union, 
as intended by present legislation. To us this means that the limita- 
tions should be increased and none of them removed. To permit 
casual, intermittent, or temporary employment to be handled differ- 
ently might well be the forerunner of a series of exceptions, which 
themselves would obstruct the application in general of the 30-day 
limit now applied in union-shop contracts. Bey ‘ond that, it would sub- 
ject prospective employees to stated conditions at a time when they 
have no status as anemployee. It would not be an adjustment of cur- 

rent provisions, but would add a completely new feature to the present 
content of the Labor-Management Relations Act. It is recommended 
that the law be so amended as to remove any provision for any form 
of compulsory unionism. 

The Cuatrman. So far, Mr. Armstrong, I have not discovered any 
plave where you agree w ith the President’s recommendations. 

Mr. Armsrrona. It seems that we are in agreement on the opening 
of labor agreements, and in partial agreement, but not complete agree- 
ment, on some of the others. 
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The Cuarrman. You may proceed. 

Mr. Armstrone. Definition of agent: It is recommended in the 
President’s message that the act be amended to make the traditional 
common law rules of agency applicable. 

Neither management nor labor should be held accountable for acts 
for which they are not responsible. Both, however, should be obliged 
to answer for the acts of their agents. In the past, there has been little 
difficulty in tracing and identifying the source of management actions, 
but the same has not been true of unions, in many cases. 

There has developed a realization of the need to implement the 
intent of Congress and to clarify the act as recommended by the 
President. 

What is really needed is an amendment that would establish a 
method to allow the Government to proceed against union officials who 
disclaim responsibility for the concerted activities of their members. 

It is recommended that changes in legislation should be made so as 
to assure that unions shall be held responsible for the actions of their 
agents, just as management is. 

Free speech : In the message of the President, it is recommended that 
the right of free speech is to apply equally to labor and management 
in every aspect of their relationship. 

The National Labor Relations Board has held at time that such right 
of free speech should not apply to representation cases and has set 
aside the results of elections because of employer expressions, even 
though these were not adjudged to be unfair labor practices. While in 
the past 3 months the Board has recognized the right of free speech 
in election cases, nevertheless, as stated in the President’s recent labor 
message, “the right of free speech is fundamental” and an amendment 
is desirable to protect it against encroachment or limitations under 
different circumstances. 

In all fairness, labor unions and management should be permitted to 
advise and inform employees, consistent, of course, with the limita- 
tions of truth and fair play. The test in each case could very properly 
be whether the expression of either contains any threat of reprisal or 
force or promise of benefit. 

It is recommended that section 8 (c) of the act should be amended 
so that the principle of free speech will be applied to representation 
cases as well as to unfair labor practice cases. 

State jurisdiction : The President recommends that when the health 
or safety of their citizens are involved, the States and Territories 
should not be deprived of the right to deal with such emergencies. 

Preemption of States rights by Federal Government, with its inevi- 
table constriction of individual freedom, has come to be recognized as 
a real danger to American principles. Federal law, as interpreted by 
the National Labor Relations Board, and even by the Supreme Court, 
too often supersedes State law. Thereby, the rights of the States to 
regulate islets and picketing have been overridden. 


Strikes and mass picketing sometimes lead to violence, yet the 
States, to a considerable extent, have become powerless to protect 
their citizens from physical harm and damage to property. Since 
Federal boards have no police force to maintain peace and order, it is 
difficult to see why the States should not have the authority to go with 
the responsibility to protect their citizens. Under interpretations 
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which have been applied, either by the National Labor Relations 
Board or by the courts, States have been placed in the position of 
losing the authority to protect the health and safety of their citizens. 

We feel that legislative action is required to assure to the States and 
Territories the authority to deal with State emergencies even though 
such matters also be subject to Federal statutes. 

It is recommended that legislation be enacted establishing the 
authority of the several States and Territories to regulate or restrict 
strikes, picketing, or boycotts, in line with their obligation to protect 
the health and safety of their citizens. It is further recommended 
that such changes should not result in imposition of, or recommenda- 
tion for, settlement of labor disputes. 

Secret ballot: In the President’s message, he states that the indi- 
vidual employee should have a right of free choice by secret ballot 
when he is called on strike. 

In the application of this principle, probably no prescribed approach 
is either adequate or logical. It is our feeling that in some cases a 
vote would have value and salutary effect prior to the calling of a 
strike. In other cases, there would be more gained by a secret ballot 
after the strike has started, as proposed in S. 2650. The ballot, when- 
ever taken, should be on whether the employer’s last offer should be 
accepted in settlement of the dispute. Unless the issue is thus made 
specific in that way, the ballot may be construed, both by the employee 
and by the union, as a general endorsement of the actions of the leaders 
of the union involved. 

We believe that such ballot should result from a request made by 
either of the parties; that it should not be mandatory unless one of the 
parties does make such a request. 

It is recommended that in case of a threatened or actual strike, the 
law should make it possible for a secret ballot to be conducted on 
whether the last offer of the employer should be accepted. Such vote 
might occur before the strike has started or after, or both, and upon 
the request of either party rather than mandatory in the absence of a 
request from either party. 

Checkoff authorization: In many labor agreements, a system of 
dues collection by payroll deduction is specified. It is felt that, in 
such cases, the terms and conditions should be covered in the agree- 
ment itself, and that one of the terms should be the privilege of revo- 
cation by the employee. 

However, there seems to be no need for uniformity in the handling 
of the details of a dues checkoff plan since the opportunity is presented 
at regular intervals to review this matter at the time of expiration of 
the agreement. 

We support the principle which permits revocation of such checkoff 
upon the initiative of the employee. 

Summary and conclusion: The President’s message contained one 
recommendation not reflected in S. 2650. This recommendation recog- 
nized the deficiency in the Labor-Management Relations Act _pro- 
visions designed to regulate union welfare funds and suggested the 
following course of action: 

It is my recommendation that Congress initiate a thorough study of welfare 
and pension funds covered by collective bargaining agreements, with a view of 
enacting such legislation as will protect and conserve these funds for the millions 
of workingmen and women who are the beneficiaries. 
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Certainly, this is a matter which deserves the most careful study 
and well-considered legislation for there is doubt that many such 
union welfare funds are actuarially sound and that the rights of bene- 
ficiaries therein are adequately protected. 

There are other matters of public interest omitted from the program 
as developed thus far. In this category, and worthy of mention as 
examples, are the prohibition of recognition strikes, more effective 
regulation of “featherbedding” practices of unions and the question 
of monopoly power in the hands of international unions. 

Our hope for improvement in employer-employee relations prompts 
us to advise: 

1. There should be no authorization of special boards to be im- 
panelled by the Federal Mediation and Conciliation Service. 

2. Restrictions against secondary boycotts should be increased and 
the mandatory injunction retained. 

3. In the case of an economic strike, strikers who have been per- 
manently replaced should not vote in a representation election, and 
no legislative change should be made so as to delay such elections. 

4. In case of national emergency, no factfinding board should be 
called on to recommend terms of settlement of a labor dispute. 

5. Any form of compulsory unionism should be removed, but at the 
very least, no changes should be made which would reduce the present 
limitations, 

On the other hand, the cause of industrial peace and the public 
interest will be furthered by changes along the following lines: 

1. The parties should be protected from opening labor agreements 
except as specified in the agreement or by mutual consent. 

2. Responsibility for the acts of agents should apply to both man- 
agement and labor. 

3. The principle of free speech should apply equally in labor- 
management relations, including representation cases. 

4. The States and Territories should have full authority to deal 
with certain areas of labor-management relations, where the welfare 
of their citizens is involved. 

5. Employees should be enabled by secret ballot to express their 
desires regarding a strike, either before or after the start of such 
strike, but not on a mandatory basis unless requested by one of the 
parties. 

6. Employees should be permitted in case of check-off deduction of 
union dues to have the privilege of revocation at any time. 

7. The proposed study in connection with union welfare funds 
should receive careful attention in view of the importance of such 
funds to the intended beneficiaries, 

Our attempt has been to try to convey from a background of indus- 
trial operations what we conceive to be the needed essential changes 
for the benefit of the public in this whole field, along with our best 
estimate of the favorable and unfavorable prospects that might result 
from the current proposals. 

The Cuatrrman. Thank you, Mr. Armstrong. 

Could you tell us how these recommendations were prepared? Did 
you have a canvass of your membership on them or did you have 
meetings ¢ 
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Mr. Armstrone. We had a meeting of the full industrial relations 
committee in Chicago on January 14. Although the time was short, 
following the President’s message of January “Ll, we did discuss, as 
fully as time would permit, every point in the President’s message. 
The full industrial relations committee adopted certain policy posi- 
tions with regard to the various points in the President’s message. 

These policy positions were presented to the board of directors of 
the National Association of Manufacturers at its regular meeting on 
February 4, which was Thursday of last week, and the action of the 
board of directors in establishing policy on the recommendations sub- 
mitted to it then becomes the basis for my presentation here today. 

The CHarrman. [ am not clear from hearing you read this state- 
ment and checking on these points whether the ) position of the NAM 
is not that you would rather have the law stand the way it is than to 
have the President’s changes. It seems to me you are more against 
the President’s recommendations than for the Mm. 

Let me say this specifically: You have not in any way approached 
the problem we have been troubled with for the last year or two on 
this whole question of the construction industry, where they have had 
a certain established way of dealing with the contractor’s problem 
when he wants to get work done. 

The provision as is well known was worked out by the late Senator 
Taft, who made a very intimate study of it and felt there was a situa- 
tion peculiar to the construction industry and some others with tem- 
porary employment that required some special treatment. 

You simply object to what is reeommended here but give us no help 
at all in the solution of this problem. 

Mr. Armstrona. I am afraid we cannot, sir, because the construc- 
tion industry is not really a part of manufacturing. My own knowl- 
edge, I know very little of the problems of the construction industry, 
and I think I might say that my ignorance in that particular field 
may be rather general among manufacturers, because it is a separate 
industry. 

Now, our position of opposition to any form of compulsory unionism 
is well known, and here we have simply restated a well-known position 
that has not changed, of being opposed to compulsory unionism. 
However, in spez aking specific ally to the construction industry, I 
would certainly have to disqualify myself. 

The Cuatmrman. I am glad you mentioned that and that brings out 
a fact that I am glad to “have the record show, that your association 
represents manufacturers and there are a number of industries that 
you do not represent at all, and you are not speaking for them. 

Mr. Armstrrone. That is quite true, sir. 

The CuHarrman. You are in no way speaking for the construction 
industry in this statement here? 

Mr. Armstrone. No, sir; Iam not. I assume that the AGC would 
probably be the right spokesman for that industry. But, certainly, I 
would be presumptuous were I to say that I represented the construe- 
tion industry. 

The Cxarrman. Well, in getting back to my previous suggestion, 
do I get the impression from “this very able statement of the National 
Associ iation of Manufacturers, that you feel from your overall study of 
the President’s recommendations that we would be better off in this 
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country if we left the Taft-Hartley provisions as they are, rather than 
making any changes at all? 

Mr. “Armstronc. I think that the Taft- Hartley law is a funda- 
mentally sound law. I think that the law, and we have so stated 
before, has not been impartially administered in the past. I do believe 
that certain amendments to the Taft-Hartley law are necessary be- 

cause it is my view that the court interpret tations in some areas have 
defeated the original intent of Congress. 

Specifically, Tam referring to the preemption theory in which the 
State laws regulating strikes and yicketing seem to have been in- 

validated. That has been done to the extent that the intent of Con- 

eress when the Taft-Hartley law was originally passed, should be 
restored by legislative action. I certainly favor amendment to the 
law. 

Beyond that, I am not so sure that we would not do rather well to see 
how the law would now be administered. 

The Cuamman. Do you think that there is any hope of getting the 
Jeaders of industry like your organization and the leaders of the im- 
portant labor unions together and try to work out through mutual 
consultation and so on, from the experience both groups have had 
in this matter, and work toward an amendment of the law from that 
angle ¢ 

Let me say that my original suggestion was this, irrespective of what 
we may do this year or ‘whether we get a bill through or not, I feel 
that study of management-labor relations is a continuing and evolu- 
tionary process, and we learn by experience in this country. One of 

the great virtues of America and freedom of America is that we do 
learn by experience and we are not told what we have to do. I would 
like to see the Federal Government get out of this thing and see you 
leaders of industry sit down with the leaders of labor and say, “Now, 
let us agree on the rules of the game.” 

I have been hopeful that would be brought about, and I am just 
speculating. I am asking you whether you think I am on sound 
ground in making that suggestion. 

Mr. Armsrrone. I think that you are on sound ground, sir, but I 
think that you should approach it ‘with a great deal of patience because 
it seems to me that it is going to be a long time before that very desir- 
able situation will come to pass. Eventually, it will. 

The CHarrman. I do hope so. 

Mr. ArmstroneG. So do I, sir. 

The CuairmMan. Irrespective of what we can do in any one year, we 
should be patient and keep our eye on this developing situation from 
year to year and try to do what we can to bring about better feeling 
between management and labor. I think improvements have been 
made and I am very much encouraged from talking to the labor leader- 
ship priv ately and in public and, also, with the leaders of industry. 
i think there is a real desire to bring about those results. 

I think both sides feel that they know more about the problems 
than any committee here, or any group in the Senate, could possibly 
know, and I think they are right. I think that you could write the 
rules much better than we can, but I am just wondering whether we can 
look forward to a continuing interest by both groups to try and im- 
prove the situation without the feeling that you have to be antag- 
onistic every time we approach this problem. 
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Mr. Armsrrone. I think that definite progress is being made. Ac- 
tually, the field, or may I call it the profession, of industrial relations 
is a fairly new one. It is only within about the last 25 years that 
we have ever heard of such a thing as an industrial relations director in 
a company. Now, experience is being gained. Certainly, it is in the 
interest not only of labor but it is in the interest of industry and in the 
interest of the public that labor and management resolve their diffi- 
culties and do so without interruptions to production that hurts 
everyone. 

I think there is a sincere desire on the part of an ever-increasing 
number of management people to help with labor unions to bring about 
those very healthy conditions. 

I may say, also, that I think that that desire is mutual. It is in- 
creasing on the part of labor as well as on the part of management. I 
do not look for utopia tomorrow by any means, but I do think that 
progress is beng made in that direction. 

The Cuatrman. I agree with you that we cannot get utopia tomor- 
row, but it may turn on the sincerity of an approach and the real desire 
of both sides as American citizens to demonstrate that in a free country 
like America we can handle these things much more effectively than in 
totalitarian countries. I think that is one of the big issues. 

I think we are challenged to do it, and I think the leadership of both 
labor and management is challenged to move in on that problem and 
demonstrate that we know how to do it. 

Senator Murray, do you have any questions? 

Senator Murray. Do you feel that your organization truly repre- 
sents the best interests and welfare of the small-business men of the 
country ¢ 

Mr. Armstrone. Yes, sir, I do. I am a small-business man myself, 
Mr. Murray, and my company has about 500 employees. 

Senator Murray. It is a customary practice, I think, in many organ- 
izations nowadays, to pick out someone to be the representative of the 
organization in order to make it appear that he really represents the 
best interests of small business in this country. 

Now, I think that you do not represent the interests and welfare 
of small-business men. I recall that when we had the Full Employ- 
ment Act of 1946 up here for consideration, your organization bitterly 
opposed it. Representatives of small business came in and spoke on 
behalf of it. That bill was designed to help small business, and you 
opposed it very bitterly. In fact, it was declaved in some quarters 
that the bill was taken out of the Constitution of the Soviet Republic. 
They were that bitter against it. They denounced it in the very 
strongest terms, and yet that bill, according to some of the leading 
economists of the country, was a very important measure. 

I think Walter Lippmann said it was the most important measure 
enacted by the Congress in the last 50 years. Yet your organization 
opposed it to the very last ditch. 

Mr. Armstronc. Well, I am not familiar with the circumstances, 
sir, and I could not comment on that. I will say this, that I do not 
think that my selection as chairman of NAM’s industrial relations 
committee is in any way related to the size of my company, but rather 
to the background that I had on the Wage Stabilization Board. 
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Senator Murray. Were you in favor of the Wagner Labor Rela- 
tions Act when it was enacted ¢ 

Mr. Armstrona. No, sir. 

Senator Murray. You were not in favor of it? 

Mr. Armsrrona. No, sir. 

Senator Murray. And yet you recognize now, do you not, that that 
act was of the greatest importance to the Nation because it strengthened 
the arm of labor and made it possible for it to bargain for higher wages 
ind better working conditions which had a tremendous effect upon 
the economy of the country ¢ 

Mr. Armsrrone. I would certainly say this, Senator Murray, that 
the growing industrialization of our country, the large plants that 
are being developed, the strength of labor unions, the effect on the 
general public from shutdowns of these big plants and the big indus- 
iries, it has become necessary that there be Federal legislation in the 
field of labor-management relations in order to protect the public 
interest. 

Mr. Murray. Well, you seem to be ultraconservative. 

Mr. Armstrone@. I plead guilty to that, sir. 

Senator Murray. Your organization is an untraconservative organ- 
ization ¢ 

Mr. Armstrong. Yes, sir, I will plead guilty to that charge. 

Senator Murray. That is all. 

The Cuairman. Senator Neely. 

Senator Nrety. Mr. Armstrong, if you could choose and translate 
your choice into reality, would you have the Taft-Hartley law re- 
main as it is, or have it amended by the adoption of all the recom- 
mendations the President has made ¢ 

Mr. Armsrrone. If I had my choice, sir, I would rather see it re- 
main as it is. 

Senator Nee.y. In my opinion, that woud also be the choice of 
labor. The evidence now before us indicates that notwithstanding 
labor’s hatred of the Taft-Hartley Act, it believes that the adoption 
of all the amendments proposed by the President would, if possible, 
inake the law worse instead of better. I, of course, have no authority 
to speak for labor. I am just stating my belief. 

Mr. Armstrong. Pardon me, sir. I would like to make this point 
clear, that I have answered your question personally and I have no 
position from NAM. NAM itself has never said we would like this 
or the other. I took it that the questiot was addressed to me, ia- 
dividually and I so answered it. 

Senator Neg.y. Since you are here generally representing one of the 
powerful organizations of the country, I think that it is important to 
have your expression of opinion on this point in the record, 

Mr. Armsrrona. You are right, sir. 

Senator Neery. And I assume that you reflect the opinion of a large 
number of others. 

Mr. Armstrone. I am quite sure that the opinion that I have ex- 
pressed would get substantial support. 

Senator Neezy. I do not doubt that. 

That is all. 

The Cuamman. Senator Lehman. 

Senator Leuman. I have just 1 or 2 questions. 
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Mr. Armstrong, under the heading of State jurisdiction in your 
statement, after disc ussing it previously, you say the following: 


It is recommended that legislation be enacted establishing the authority of the 
several States and Territories to regulate or restrict strikes, picketing, or 
boycotts, in line with their obligations to protec the healh and safey of their 
citizens. 

Now, does that not mean that to all intents and purposes you recom- 
mend giving the States the right to break strikes ? 

Mr. Armsrronc. No, I do not find that intent in there, Sen: ator 
Lehman. In my own State, we have a State law regulating picket- 
ing and it goes further than that, and it regulates strikes and picket- 
ing. It deals with the number of pickets “that may be at a certain 
place and so on. We have strikes, and picketing was peacefully con- 
ducted under our State law and the strikes had various outcomes, 

Now, so far as I know, there is no test case on the Texas law regu- 
lating strikes and picketing at the present time. But we are appre- 
hensive that our law has become invalid, due to recent court decisions. 
If that is true, then we do not have any regulations of picketing in 
our States, and we would like for our State to have that authority. 

Senator Leaman. You would like to have your State have much 
broader authority than that, it seem to me. It seems to me that you 
want your State to have much broader authority than that. You come 
here, as have other witnesses, and raise this plea of States rights and 
you give as a justification for that plea that the States are now pre- 
vented from protecting their health and safety of their citizens. 

Now, I think that is just putting up a smokescreen when you talk 
about the States having the right to protect the health and safety of 
their citizens. As I pointed out to other witnesses, I of course do not 
know the laws of their States as well as I do the laws of my own 
State, but I do not know of any instances where in my State, and 
I believe it is true in other States, the government either statewide 
or local does not have ample power to protect the health and safety of 
its people. Their powers are very very broad. 

I think this is just a amend reen to talk about protecting the health 
and safety of their citizens. I did not know whether you wanted to 
comment on it, and I did not want to cut you off. 

Mr. Armstrona. I did not want to comment on it, because you stated 
to me that that was your opinion and I do not share the opinion, but I 
did not want to question the validity of your own conclusions, sir. 

Senator Leman. I have no objection at all to your raising any 
question you wish, but I would appreciate it very much if you would 
point out the manner in which your State, the government of your 
State, is prevented from protecting the health and safety of its citizens. 

Mr. Armstrone. I think that 1 spoke to that when I said “up to 
this time.” Our State law had not been, so far as I knew, contested. 
But, we are apprehensive that it would be held invalid. 

Now, it is my understanding that recently in New Mexico there was 
picket-line violence and the sheriff of the county was asked to do some- 
thing about it and he said he could not because the field of labor rela- 
tions was a Federal field. 

Now, I am not a lawyer and I would not pretend to know what the 
legal rights of the parties were in the circumstances, but the practical 
result was that there was no protection from local law enforcement 
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agencies against violence on a picket line, on the theory that indastrial 
relations had been preempted by Federal law and the State enforce 
ment officers did not have to move in that area. 

Senator LeuMman. I wanted to make one observation. It is clear to 
me that when men are given powers to regulate or restrict strikes, in- 
evitably it follows that ‘they have the right to break strikes. Regulate 
and restrict ; there is a very close relationship there to breaking strikes. 

The CHatrman. Do you have any comment on that, Mr. Armstrong ? 

Mr. Armstrone. No, sir; I think the use of restrict, that word, al- 
though I certainly will agree with Senator Lehman that it is not 
spelled out, but I think the intent speaks primarily to utilities and 
things that actually endanger the public health. In other words, there 
could be the case where the President: is given authority to restrict 
strikes by injunction, where the national : safety or welfare is con- 
cerned. ‘To me, it is quite conceivable that a situation, a comparable 
situation, endangering the health and welfare in a State that was not 
a national emergency “might occur. The intent, although I agree it is 
not clearly expressed as to what the intent is, but the real intent is that 
a governor of a State should have a power within the State parallel 
to that of the President of the United States in the Nation, to move 
into emergency situations. 

The Cuatrman. I think, if I may comment on that, that is what the 
President had in mind in making his recommendation on that point. 

Mr. Armsrrone. It is our intent in our presentation here to support 
that view. 

The CuatrMan. If there are no further comments, we thank you 
very much and we appreciate your statement. Your statement will be 
incorporated in the record. 

Mr. Armstronc. May I have permission to file a legal brief for the 
record, also ¢ 

The CuatrMan. Is that another document? 

Mr. Armstrone. A legal brief on the law. 

The Cuarrman. We have given an opportunity to anyone to file 
whatever they want in these hearings. 

Mr. ArmstronG. Thank you, sir. 

The CuarrmMan. We are very glad to have you do it. 

(The statement is as follows :) 

(The brief referred to was not received at the time the hearings 
were printed. When received it will be retained in the committee 
files. ) 


SUMMARY AND ANALYsIs or S. 2650, A Birt To AMEND THE LABOR-MANAGEMENT 
RELATIONS Acr 


On January 11, 1954, President Eisenhower sent to Congress a message broadly 
outlining his recommendations for changes in the Taft-Hartley Act. In so 
doing he stated his belief that the Taft-Hartley Act “is sound legislation” but 
also pointed out that experience under it “indicates that changes can be made 
to reinforce its basic objectives.” 

On the same day, the chairman of the Senate Committee on Labor and Public 
Welfare (Senator Smith, Republican, New Jersey) introduced S. 2650, incor- 
porating the recommendations of the President, which the Senator stated “might 
be called the administration bill.” In brief, 8S. 2650 proposes to amend the 
Taft-Hartley Act so as to— 

1. Redefine the rules of agency. 
2. Relax the boycott provisions. 
3. Extend the free-speech protection to representation elections. 
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4. Provide for more stability of collective-bargaining agreements. 

5. Relax the union-shop provisions as they apply to the construction, 
maritime, and entertainment industries. 

6. Establish procedures for a secret ballot for striking employees to deter- 
mine whether they wish a strike to continue. 

7. Impose certain bans on the holding of representation elections at the 
request of employers or rival unions during a strike. 

8. Relax the present requirements with respect to the filing of certain 
information by labor unions. 

9. Apply the non-Communist affidavit requirement to employers. The 
President stated, however, that should legislation be enacted dealing with 
Communist infiltration generally, he would recommend that the Taft-Hartley 
provisions be eliminated. 

10. Eliminate the present mandatory injunction in secondary boycott 
situations but retain the discretionary injunction in all unfair labor practice 
cases. 

11. Grant States some limited authority to protect health or safety in 
emergencies resulting from labor disputes. 

12. Give the President discretionary authority in national emergency Cases 
to require boards of inquiry to make recommendations for settlement of the 
dispute. 

13. Permit the checkoff of union dues to run until revoked in writing by 
the employee. 

The major provisions of the bill are discussed below in more detail. 


1. RULES FOR DETERMINING “AGENT” 


The Congress, in regulating unfair-labor practices of labor organizations and 
their agents for the first time in the Taft-Hartley Act in 1947, recognized that 
under then existing law relating to proof of agency in labor disputes, particu- 
larly section 6 of the Norris-LaGuardia Act as interpreted by the Supreme Court, 
labor organizations could evade responsibility. To avoid this construction the 
Taft-Hartley Act provided in section 2 (13) that: 

“In determining whether any person is acting as an ‘agent’ of another person 
so as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified 
shall not be controlling.” 

Senator Taft stated that the purpose of this amendment was “to restore the 
law of agency as it has been developed at common law” (93 Congressional 
Record 7001, June 12, 1947). The same purpose was stated in the conference 
report on the Taft-Hartley bill (H. Rept. 510, 80th Cong., 1st sess., p. 36) 
where it was explained that under section 2 (13) “both employers and labor 
organizations will be responsible for the acts of their agents in accordance with 
the ordinary common-law rules of agency (and only ordinary evidence will be 
required to establish the agent’s authority).” 

A similar provision is contained in section 301 (e) of the act, to apply the 
same rules of agency to suits against employers or labor organizations under 
title IIT. 

S. 2650 proposes to amend section 2 (18) to read: 

“In determining whether any person is acting as an ‘agent’ of another person 
so as to make such other person responsible for his acts, the common-law rules 
relating to agency shall be applicable: Provided, That no labor organization 
shall be held responsible for the acts of any individual member thereof solely on 
the ground of such membership.” 

Section 301 (e), relating to suits under title III, would be similarly amended. 

The sponsor of S. 2650 has stated that the purpose of this proposal is to enact 
the common-law rule of agency and to relieve unions of responsibility for acts 
of their members based on membership alone. 

However, as previously discussed, the common-law rules of agency already 
apply under the present act. Furthermore, unions have been unable to cite 
any case under the presently applicable common-law rules where a labor or- 
ganization has been held responsible for acts of its members on the basis of their 
membership alone. The CIO general counsel, in an exhaustive 65-page state- 
ment of union complaints against the Taft-Hartley Act before the Senate Labor 
Committee in 1953, was able to cite only two cases as ground of objection to the 
agency provision, and neither of them held a union responsible for acts of mem- 
bers because of their membership alone. The cases cited, Sunset Line and Twine 
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(79 NLRB 1487), and Western, Inc. (98 NLRB 336), do no more than hold a 
ynion responsible for acts of its officers and agents in the very area in which 
it has authorized them to act. 

Labor witnesses before the congressional committees, however, have frankly 
sought repeal of the present agency provision and return to the Norris-LaGuardia 
rule under which unions could, by a mere disclaimer, avoid practically ali 
responsibility. If the amendment proposed by 8. 2650 is a start toward that 
end, its enactment would tend to defeat the purposes of the act. If, on the 
other hand, it is offered only for the purposes stated by its sponsor, it is unneces- 
sary because as indicated those purposes have already been accomplished in the 
Taft-Hartley Act. 


2. SECONDARY BOYCOTTS 


In section 8 (b) (4) of the Taft-Hartley Act Congress sought to outlaw the 
secondary boycott whereby unions extend a labor dispute with one employer to 
involve other employers, with consequent injury to the latter and their employees 
and to commerce, solely in order to apply additional pressure on the primary 
employer with whom the real dispute exists. As interpreted, however, the sec- 
tion has permitted many secondary boycotts under various exceptions read 
into the law, for example, the roving situs test, the hot cargo or struck goods 
contract, direct inducement of employers, ete. 

S. 2650 proposes to write into the act two broad exceptions beyond those al- 
ready developed by interpretation. In the words of its sponsor, the bill “eases 
the ban on secondary boycotts by permitting the unions to bring pressure on 
secondary employers who are working on materfals ‘farmed out’ by a struck em- 
ployer and on secondary employers who are jointly engaged in performing work 
on a construction project with the primary employer.” 

The bill would accomplish this by amending section 8 (b) (4) (A) and adding 
exceptions. In doing so it would introduce the terms “primary employer” and 
“secondary employer” into the act for the first time, but without defining them. 
This might well lead to interpretations of these terms which would result in 
even broader exemptions than contemplated by the sponsor. 

The exceptions would permit secondary boycotts against employers dealing 
with a struck primary employer provided the primary strike (1) is ratified or 
approved by a certified or recognized representative of the employees involved 
and no petition for certification of another representative is pending, (2) is not 
unlawful under the act, and (3) does not violate the terms of an existing col- 
lective bargaining agreement. 

Where such primary strike exists against any employer on a construction proj- 
ect (constructing, altering, painting, or repairing a building or other structure) 
unions could lawfully boycott any other contractor, subcontractor, or employer 
engaged in performing work on the same project at the same site. 

Where such primary strike exist in any other industry, unions could law- 
fully boycott any employer who undertakes or agrees by contract, subcontract, 
assignment or otherwise to perform for or on account of the primary employer 
any work which such primary employer would normally perform. 

Thus, in the construction industry the bill would reopen one of the most fruit- 
ful and damaging areas for secondary boycotts. With respect to “farmed out” 
work in other industries, it would permit unions to assist one another by second- 
ary boycotts to assure the success of primary strikes, but would prevent em- 
ployers from obtaining any assistance in fulfilling contract obligations and 
maintaining operations during a strike. 

Contrary to the present proposal, the overwhelming testimony of industry 
witnesses in congressional hearings on the Taft-Hartley Act has been to the 
effect that the present secondary boycott provisions have been seriously weaken- 
ed by interpretation and that they should be strengthened rather than further 
weakened. 


8. FREE gPEECH 


Because the right of employers to express their views on labor relations mat- 
ters had been severely restricted under the Wagner Act as interpreted by NLRB, 
Congress undertook to protect the right of free speech in the Taft-Hartley Act 
by providing in section 8 (¢c) that: 

“The expressing of any views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not con- 
stitute or be evidence of an unfair labor practice under any of the provisions 
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of this act, if such expression contains no threat of reprisal or force or promise 
of benefit.” 

The Board held, however, in General Shoe Corporation (77 N. L. R. B. 124), 
that this expression of congressional purpose had no bearing on representation 
cases and it continued to set aside elections because of employer expressions 
which could not constitute unfair labor practices under section 8 (c). 

This position has been severely criticized in congressional reports and else- 
where, and the President in his recent labor message recommended that “Con- 
gress should make clear that the right of free speech, as now defined in the act, 
applies equally to labor and management in every aspect of their relationship.” 
S. 2650 proposes to effectuate this recommendation by adding at the end of 
section 8 (c) the clause “nor shall it be the basis for setting aside an election 
conducted under section 9.” 

It is true that within the past 3 months the Board has recognized the right of 
free speech in election cases (National Furniture Mfg. Co., 106 N. L. R. B. No. 228, 
released Oct. 27, 1953). However, as stated in the President's recent labor mes- 
sage, “The right of free speech is fundamental” and an amendment is desirable 
to protect it against encroachment or limitation under different circumstances 
or different membership of the Board. 

The proposal of S. 2650, however, may prove inadequate in one respect. In set- 
ting aside elections under its Bonwit Teller doctrine (96 N. L. R. B. 608), because 
an employer made a lawful preelection speech to employees on company time and 
premises but refused a union’s request for opportunity to reply at the employer's 
expense, the Board rationalized that its action was not based on the employer's 
speech but rather on his refusal to let the union reply at his expense. Thus the 
proposal of 8. 2650 might not reach the Bonwit Teller doctrine. While that doc- 
trine was recently repudiated by the Board in Livingston Shirt Co. (107 N. L. R. B. 
No. 109, released Dee. 22, 1953), the fundamental nature of the right of free 
speech requires that any future Board be precluded from reviving that doctrine 
or establishing similar ones, 


4. STABILITY OF BARGAINING AGREEMENTS 


The apparent congressional intent in section 8 (d) of the Taft-Hartley Act 
to stabilize collective-bargaining agreements and to relieve the parties of any 
statutory duty to bargain during the term of a contract has not been given effect 
by decisions of the N. L. R. B. and the courts. Recognizing this, the President 
has recommended that the law be amended to effectuate that intent. 

In line with this recommendation, 8S. 2650 would amend section 8 (d) to pro- 
vide that the duty to bargain imposed therein “shall not be construed as requir- 
ing either party to a contract for a fixed period to discuss or agree to any modifi- 
cation of the terms and conditions of employment, whether or not embodied in 
such contract, prior to the expiration of such period, unless the contract con- 
tains reopening provisions for modification of such terms and conditions of em- 
ployment prior to the expiration date of such period.” 

The sponsor has stated that this amendment “strengthens the stability of col- 
lective-bargaining relationships” by relieving the parties of obligation to bargain 
during the life of a valid collective-bargaining agreement. Thus it would give 
effect to the original congressional intent in this regard. Clarification of the 
wording in this proposal might be desirable, however, to assure that any duty to 
bargain under a contract-reopening clause would be limited to the time and sub- 
ject matter specified in the clause itself. 


5. COMPULSORY UNIONISM IN CASUAL, INTERMITTENT, OR TEMPORARY EMPLOY MENTS 


In the Taft-Hartley Act Congress outlawed the closed shop because of union 
abuse, but permitted a type of union shop under which employees may be re- 
quired to join a majority union within 30 days after hiring, as a condition of 
continued employment. Labor organizations, however, have made unceasing ef- 
forts to restore the closed shop under which only union members can obtain 
employment. Among other means, they have sought an opening wedge in the 
construction industry on the argument that since construction jobs are usually 
of brief duration, the 30-day union-shop provision permitted by the act is not 
effective to force employees in that industry to join. 

Apparently on this theory, S. 2650 would permit union-shop contracts requiring 
employees to join within 7 days after hiring in certain industries where employ- 
ment is deemed casual, temporary,-or intermittent. The President’s message 





romise 
. 124), 
atation 
PSS1LONS 


d @lse- 
“Con- 
he act, 
Ship.” 
nd of 
ection 


ght of 
oO. ook, 
r mes- 
‘irab] 

lances 


in set 
Cause 
e and 
pyer's 
Ver’s 
is the 
t doe 
R. B. 
free 
‘trine 


Act 
any 
ffect 
dent 


pro- 
juir- 
(li fi- 
d in 
con- 
em- 


col 
yain 
vive 
the 
y to 
sub- 


TAFT-HARTLEY ACT REVISIONS 3553 


recommended such treatment of the construction, amusement, and maritime in- 
dustries, but S. 2650 would extend it also to any industry or section thereof in 
which the Board finds that employment is casual, intermittent, or temporary 
in nature and usually does not exceed 30 days with a single employer. 

In addition, in such industries the bill would permit any union which is in 
compliance with the act’s filing requirements to make a prehire contract with 
an employer before work starts and to include such 7-day union-shop clause. A 
union making such contract would be treated as the majority representative of 
the employees until repudiated by them in a Board-conducted representation 
election under section 9 (c). Likewise the union-shop clause would be deemed 
valid until the union has been thus repudiated or until its authority has been 
revoked in a Board-conducted deauthorization election under section 9 (e). 

Obviously, if union contentions are correct that a 30-day union-shop clause 
is ineffective in such industries, the even slower representation election and 
deauthorization election procedures of the Board would be ineffective to permit 
employees to revoke a prehire 7-day union-shop contract. Thus unions could 
have essentially the closed shop in all industries covered by this. proposal, sub- 
ject only to the 7-day grace period for joining. 

Actually, unions in these industries have shown no loss of membership under 
the present provisions. Thus their argument that the present union shop is 
ineffective, far from proving that stronger compulsory unionism provisions are 
needed, shows on the contrary that the union shop and all other forms of com- 
pulsory unionism could be abolished without adversely affecting union member- 
ship. Such abolition would be in line with industry’s position that all forms of 
compulsory unionism are inconsistent with American principles of individual 
freedom and should be prohibited. 

It should be noted that the bill would not impair the authority of the States, 
affirmed in section 14 (b) of the present law, to adopt right-to-work laws pro- 
hibiting all forms of compulsory unionism in the industries covered by the. pres- 
ent proposal or other industries. 


6. STRIKE BALLOT 


The President recommended strike ballots under Government auspices in all 
strike Cases to determine whether employees approve a strike called by a union, 
Thus he stated that: “In the employer-employee relationship there ‘is nothing 
which so vitally affects the individual employee as the loss of his pay when he is 
called on strike, In such an important decision he should have an opportunity 
to express his free choice by secret ballot held under Government auspices.” 

It will be noted that the President did not suggest when such ballots should 
be held or by what agency. S. 2650 proposes to have the NLRB conduct the 
ballot after a strike or stoppage has started. It would require any labor or- 
ganization calling a strike or work stoppage to notify the Board “upon the 
commencement of such strike or work stoppage.” Thereupon the Board wouid 
be required to conduct a secret ballot to determine whether employees wish to 
continue the strike or stoppage. The bill, however, does not fix any time limit 
within which the Board must conduct such vote. The ballot could be by mail or 
other means at any place deemed appropriate by the Board. Unless a majority 
of eligible employees (as distinguished from a majority of those voting) vote to 
continue the strike it would cease to be a protected concerted activity under the 
act, in which event employees who continue to participate could presumably be 
discharged or disciplined as for any other unprotected activity. 

The bill directs that the secret strike ballot be taken “among the employees in 
the collective-bargaining units in which such strike or work stoppage occurs.” 
It is not entirely clear under this language as to what employees would be en- 
titled to vote. It might be construed as including all employees who are directly 
or indirectly involved in or affected by a strike or work stoppage. On the other 
hand, the bill’s sponsor has indicated that it might give the right to vote only 
to employees in the bargaining unit or units in which the strike or stoppage was 
called in the first instance. 

It will be noted that the bill provides for voting only on the question whether 
employees wish to continue a strike, not on whether they wish to accept an em- 
ployer‘s offer or on any other issues. Thus it would avoid any special problems 
involved in the latter type of ballot. 

It has been argued that in a prestrike ballot employees have no real choice— 
that they must vote for a strike in order to protect and strengthen their bar- 
gaining position even though they may be strongly opposed to an actual strike 
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and resulting loss of pay. Thus the bill’s provision for a ballot after a strike 
is in progress would seem to avoid one of the major arguments advanced against 
strike ballots. 


7. ELECTIONS DURING ECONOMIC STRIKES 


S. 2650 would retain the present provision that strikers who are not entitled 
to reinstatement, including economic strikers who have been permanently re- 
placed, are not eligible to vote in an NLRB representation election. Apparently 
in response to charges by labor organizations that this provision might lead to 
union busting, however, the bill would preclude the Board from holding elec- 
tions during an economic strike on petition filed by the employer within 1 
year after the start of the strike, or on petition filed by a rival union within 4 
months after its start. This provision would apply only in cases where the 
strike is lawful and did not involve union recognition as an issue at the time it 
began. 

It should be noted that the bill, in precluding the Board from entertaining 
a petition filed by an employer or a rival labor organization, does not expressly 
apply the same rule to petitions filed by new employees hired as permanent 
replacements during a strike. Thus, unless it is interpreted as precluding such 
petitions by implication, new employees apparently could petition under section 
9 (c) (1) (A) for either a representation election to name a new representative 
or a decertification election to decertify the old one. In such event, questions 
might arise as to whether petitioning employees were frouting for a rival labor 
organization which was itself precluded from filing a petition. 

The question whether replacements are permanent has never been a serious 
problem for the Board, and labor organizations have been unable to cite actual 
cases to support the union-busting charge. Thus the present proposal would 
seem to add little except delay—a feature which might well prolong labor strife 
and embarrass the Board in cases requiring prompt determination of a repre- 
sentation question. 


8. INJUNCTIONS 


Because of the irreparable damage which results immediately from the types 
of boycotts outlawed in section 8 (b) (4) (A), (B), and (C) of the Taft-Hartley 
Act, the Congress declared it mandatory in section 10 (1) for the NLRB General 
Counsel to petition the Federal courts for an injunction whenever a charge of 
violation of that section is filed and he has reasonable cause to believe that the 
charge is true and that a complaint should issue. Application for injunction is 
discretionary under section 10 (kK) in cases involving other unfair labor prac- 
tices which are less likely to result in irreparable damage. 

S. 2650 would strike out the mandatory injunction provision and place all 
applications for injunctions on a discretionary basis. The effect on innocent 
employees and employers thrown out of work and business by secondary boycotts 
is readily apparent. 

That the so-called mandatory injunction provision of the present law permits 
ample diseretion on the part of the NLRB General Counsel and the courts to 
avoid any injustice is illustrated in the Board’s report of injunction cases in 
the first 5 years of the law's operation. The Board’s reports show that during 
this period 1,166 boycott charges were filed against unions but that these resulted 
in only 125 applications for injunctions which in turn resulted in the issuance 
of only 59 injunctions or an average of 12 per year (NLRB Annual Reports, 1948- 

2, appendix 1A and Summary of Injunction Litigation). Clearly, this record 
will not support the charge that the injunctive remedy has been abused. At the 
same time, there has been no suggestion from any quarter of any other remedy 
adequate to protect the rights of all concerned against unlawful acts before irrep- 
arable injury results. 

8. 2650 also proposes that in any case where a temporary restraining order is 
issued in a dispute involving an employer and a certified or recognized repre- 
sentative of employees, the Federal Mediation and Conciliation Service shall 
appoint a board composed of citizens of the locality where the dispute exists, 
to meet with the parties and seek a settlement. This provision is mandatory, 
whereas under the present law the Mediation and Conciliation Service is author- 
ized but not required to proffer its services in any dispute affecting commerce. 

The proposal does not expressly authorize or prohibit recommendations by 
the local board. The sponsor, however, has indicated that the local board would 
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ye deemed an arm of the Federal Mediation and Conciliation Service and, there- 
fore, that its functions would be limited strictly to mediation and conciliation 
without taking a position in the form of publicly announced recommendations. 
If it should be interpreted as permitting recommendations, on the other hand, 
the weight of the Government would doubtless be used to secure acceptance 
is in all cases of recommendations, and the provision would thus tend toward 


ompulsory arbitration. 
9. FEDERAL-STATE JURISDICTION 


The President stated the act should make clear that the States are not, througn 
iny conflict with the Federal law, actual or implied, deprived of the right to 
deal with emergencies endangering the health or safety of their citizens. 

S. 2650, like the President’s message, does not purport to deal fully with the 
serious problem of Federal preemption of labor relations. The bill merely pro- 
vides that: 

“Nothing in this Act shall be construed to nullify the power of any State or 
Territory to protect the health or safety of the people of such State or Territory 
during emergencies resulting from labor disputes.” 

In view of recent decisions of the Supreme Court, it is difficult to judge with 
any degree of certainty just what would be accomplished by the above-quoted 
provision. Clearly, it seems intended to cover only emergencies resulting from 
labor disputes and presumably would leave it to the various States to define 
what would constitute such an emergency as well as what remedies should be 
applied thereto. Thus the provision is a step toward much needed clarification 
in the area of State powers. It seems equally clear, however, that the proposed 
amendment is not designed to restore to the States their traditional power to 
regulate labor relations and labor disputes. Thus it is doubtful that the pro- 
posal, except possible in emergencies, would revive State power to deal generally 
with strikes, picketing, boycotts, regulation of unions, etc., in industries affecting 
commerce and thus subject to the Federal scheme of regulation. Therefore, it 
cannot be said that the proposal is a complete answer to the problems raised 
by the preemption doctrine apparently espoused by the Supreme Court. 

It is possible, however, that further recommendations regarding State au- 
thority will be made by the President, and presumably embodied in S. 2650, for 
he stated in his message that “the Department and agency heads concerned are, 
at my request, presently examining the various areas in which conflicts of juris- 
diction occur.” He added that when such examination is completed, “I shall 
make my recommendations to the Congress for corrective legislation.” 


10, NATIONAL EMERGENCIES 


Under the national emergency provisions in section 206-210 of the present 
act, the President may appoint a board of inquiry to investigate a dispute and 
make a public report on the facts and the contentions of the parties. The board 
is expressly forbidden, however, to make recommendations. In adopting this 
provision, the Congress was fully aware that recommendations in labor-dispute 
cases are almost invariably based on compromises sought and contemplated by 
labor organizations when they frame their original demands, and that the weight 
of the Government is applied to secure acceptance of such recommendations by 
the parties. This is in effect compulsory arbitration, the antithesis of collective 
bargaining. 

S. 2650 proposes, in line with the President’s message, that if a dispute has 
not been settled by the time a final offer ballot has been taken, the President 
may reconvene the board of inquiry to make recommendations for settlement. 
Although it provides that neither party shall be under any duty to accept such 
recommendations, experience with the War Labor Board, the Wage Stabiliza- 
tion Board, and various special boards for steel, coal, and other industries has 
demonstrated that all possible pressure is always applied to obtain acceptance, 
The results of this method are illustrated in the 1952 steel dispute where the 
President bypassed the national-emergency provisions and referred the dispute 
to the Wage Stabilization Board for recommendations which he subsequently 
sought to enforce by seizure of the steel mills, later declared unconstitutional 
by the Supreme Court. 

The final-offer ballot, now taken near the end of the 80-day injunction period, 
would be taken 20 days earlier under the bill. Although the purpose of this 
change has not been stated by the sponsor, presumably it is intended to permit 





3556 TAFT-HARTLEY ACT REVISIONS 


the proposed recommendations to be made at an earlier date and thus allow an 
opportunity to obtain compliance therewith. 


SUMMARY CONCLUSION 


The President's message contained 1 additional important recommendation 
which is not reflected in Senator Smith’s bill, S. 2650. This recommendation 
recognized the deficiency in Taft-Hartley Act provisions designed to regulate 
union welfare funds and suggested the following course of action: 

“It is my recommendation that Congress initiate a thorough study of welfare 
and pension funds covered by collective-bargaining agreements, with a view of 
enacting such legislation as will protect and conserve these funds for the mil- 
lions of working men and women who are the beneficiaries.” 

Certainly this is a matter which deserves the most careful study and well- 
considered legislation, for there is growing evidence that many such union- 
welfare funds are not actuarially sound and that the rights of beneficiaries 
therein are inadequately protected. 

The administration’s program for Taft-Hartley Act amendments takes into 
account several proposals long advocated by industrial spokesmen. These in- 
clude the broader free-speech protection; providing greater stability for col- 
lective-bargaining agreements; recognition of the need for more adequate pro- 
tection of employees’ rights in union welfare funds, and for clarification of the 
right of States to legislate in the field of labor relations. The program also 
calls for some weakening amendments generally opposed by management repre 
sentatives in the areas of secondary boycotts, mandatory injunctions, compul- 
sory unionism in some industries, votes of economic strikers, and the revised 
definition of agency. 

There are also important omissions in the program as developed thus far. It 
makes no reference, for example, to a prohibition of recognition strikes, to more 
effective regulation of featherbedding practices of unions, to provisions for more 
effective administration of the law, or the long-standing problem of monopoly 
power now exercised by international unions over many important segments of 
the economy. 

The President’s message did not indicate that the points covered therein were 
necessarily the only ones which the Congress should consider. Thus, if the 
Congress considers the weight of testimony presented in last year’s hearings and 
the merits of proposals for strengthening the existing law, it is possible that 
some of the proposals would be rejected and that other desirable changes would 
be included in any new law. 

The CuarrmMan. Our next witness is Mr. James C. Moore. Now, I 
might state before Mr. Moore’s testimony that I have asked Mr. Moore 
to come here at the request of Senator Ives and Senator Ellender, two 
of our colleagues, and the reason that they requested this appearance 
by Mr. Moore was because of the Garner case. 

They advised me that the Garner case has been discussed by a num- 
ber of the witnesses, and we all know that case was before the Supreme 
Court, and these Senators and others have requested that the National 
Automobile Dealers Association be heard in order to have before the 
committee information as to the effect of the Garner decision on auto- 
mobile retailers. 

I understood from what Senator Ellender said to me in requesting 
that we hear Mr. Moore that there were some people concerned 
among his constituents in Louisiana. 

Of course, the committee tries to meet every request that our col- 
leagues make; therefore, Mr. Moore, we will be very glad to have you 


go ahead on that point. 
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STATEMENT OF JAMES C. MOORE, GENERAL COUNSEL OF THE 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION (ACCOMPANIED 
BY RUFUS G. POOLE, SPECIAL LABOR COUNSEL TO THE ASSO- 


CIATION) 


Mr. Moore. What you have said is exactly right and with your 
permission and the permission of the other members of your com- 
mittee, I would like to have our labor counsel, Mr. Rufus Poole, sit 
with me for the purpose of answering technical questions that the 
committee may have. 

The Cuatrman. That may be done. 

Mr. Moore. My testimony will be brief and will be directed to that 
one point. 

My name is James C. Moore. I am general counsel for the National 
Automobile Dealers Association. 

NADA, with a membership of almost 33,000, represents franchised 
new-car and new-truck dealers whose retail establishments are located 
in virtually all towns and cities in the United States. Approximately 
90 percent of all new cars and about 50 percent of the used cars are 
sold by the members of this association. 

Collectively the franchised dealers in this country provide employ- 
ment to more than 725,000 persons and meet payrolls totaling $214 
billion per year. 

The ret tail new-car and new-truck dealer is a vital link in the 
Nation’s vast distribution system and makes a substantial contribution 
to the economic health of his community and the Nation. 

Despite the tremendous size of the retail automobile business when 
considered collectively, most dealers are small-business men. Four out 
of five of the dealer-members of NADA sell less than 100 new cars 
a year . 

This statement is submitted on behalf of these small-business mei 
who are today facing one of the gravest crises in their lives. The crisis 
was created rec ently by the Supreme Court of the United States when 
it handed down its decision in the much-publicized Garner case. 

Let’s look briefly at the facts in the Garner case and then consider 
what the Supreme Caurt decided. 

The Supreme Court found that the employer in the Garner case 
was— 


engaged in the trucking business and had 24 employees, 4 of whom were mem- 
bers of * * * (the) union. The trucking operations formed a link to an inter- 
state railroad. No controversy, labor dispute, or strike was in progress and at 
no time had (the company) * * * objected to their employees joining the union ; 
(the union) * * * however, placed rotating pickets, two at a time, at (the 
company’s) * * * loading platform. None were employees of * * * (the com- 
pany). They carried signs reading “(The) * * * Union * * * wants employees 
of * * * (the company) to join them to gain union wages, hours, and working 
conditions.” Picketing was orderly and peaceful, but drivers for other carriers 
refused to cross this picket line, and, as most of * * * (the company’s) inter- 
change of freight was with unionized concerns, their business fell off as much 

s 95. percent. 

An injunction prohibiting the picketing was obtained by the em- 
ployer in the lower State court on the ground that the pic ‘keting con- 
stituted an unfair labor practice in violation of the Pennsylvania 


Labor Relations Act. 
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On appeal the Pennsylvania Supreme Court reversed the decision 
of the lower State court, holding that the controversy fell within the 
jurisdiction of the National Labor Relations Board, hence the State 
court was powerless to grant injunctive relief. 

The Supreme Court of the United States upheld the State supreme 
court, stating in substance that State courts are without jurisdiction 
in such cases. Without quoting extensively from the Supreme Court’s 
opinion, it is significant to note the following language of the Court. 
1 am quoting from the Supreme Court’s opinion: 

Congress has taken in hand this particular type of controversy where it affects 
interstate commerce. In language almost identical to parts of the Pennsylvania 
statute, it has forbidden labor unions to exert certain types of coercion on 
employees through the medium of the employer. * * * But it is clear that the 
Board was vested with power to entertain petitioners’ grievance, to issue its own 
complaint against respondents, and pending final hearing, to seek from the 
United States district court an injunction to prevent irreparable injury to 
petitioners while their case was being considered. 

As we read the Supreme Court’s opinion, it means that henceforth 
the States are powerless to grant injunctive relief in numerous situa- 
tions where heretofore the States did have jurisdiction and were able 
to enjoin picketing of this kind. 

To many retail automobile dealers of the Nation this decision means 
financial ruin unless immediate relief is forthcoming from Congress. 

The far-reaching and disastrous effects of this decision can, in our 
judgment, best be emphasized by pointing out to this committee a 
situation which has arisen within the past few weeks and has become 
critical since the Garner case was decided. I am referring specifically 
to the problems of several automobile dealers in the city of Boga- 
Jusa, La. 

Last June the unions petitioned the National Labor Relations Board 
for an election among employees of 9 local auto dealers in Bogalusa. 
One dealer involved had 41 employees, 1 had 29, another had 13, 1 
had 10,1 had 9, another 8, 1 had 6, another 5, and still another had 
only 4 employees. 

in July the Board held a hearing in Bogalusa to determine which 
employees were eligible to vote in the election, the question as to the 
appropriate unit being the only issue to be resolved at that point. 

Thereafter, in November, the Board issued its decision establish- 
ing the proper unit and ordered that elections be held. 

No formal protest was registered nor was a request for rehearing 
or reconsideration made by the unions with respect to the Board's 
ruling as to the appropriate unit. 

Elections were held in December as directed by the Board. Al- 
though the Board has not issued official certifications of the results of 
some of these elections because certain ballots were challenged and 
protests filed, there is every indication that in 8 of the 9 establish- 
ments involved the majority of employees voted against the union. 

No exceptions were filed by the union as to the fairness or propriety 
of the conduct of the elections. 

On January 12, a few weeks after these elections were held, about 
24 of the 125 employ ees originally involved went out on strike and the 
union started picketing the 9 dealers’ establishments. The union then 
demanded that it be recognized and a contract signed covering some 
but not all of the employees in the appropriate unit. 
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The contract submitted to the dealers by the union with its demand 
for recognition would require the dealers to compel certain of their 
employees to join or continue membership in the union contrary to 
their individual wishes as expressed in the election. Such coercion 
on employees by an employer is prohibited by the laws of Louisiana. 

The pickets are rotated during regular working hours. Usually, 
| or 2 pickets are on duty at each establishment. Some pickets are 
dealers’ employees who are on strike. Others are in no way con- 
nected with these businesses, but are merely helping to maintain the 
picket line. Thus far, the picketing has been peaceful and orderly. 

The dealers involved have sought to have the picket lines removed 
but to no avail. 

When the picketing started, the dealers petitioned the Louisiana 
State Court for a temporary restraining order and a permanent in- 
junction. However, the State judge veined to grant. the restraining 
order and expressed the view that under the Garner decision the 
State court was precluded from granting injunctive relief in this case. 

Failing in their efforts to obtain relief through the State courts, 
the dealers turned then to the National Labor Relations Board. On 
January 25, they requested that the Board issue a complaint charging 
the union with unfair labor practices and seek injunctive relief for the 
dealers under section 10 (j) of the National Labor Relations Act. 

Since January 25, representatives for the dealers have made per- 
sistent efforts to have the Board issue a complaint and seek injunctive 
relief to restrain the picketing. These efforts have been unsuccessful. 
In the conferences that were held, attorneys for the Board expressed 
the firm opinion that the picketing did not constitute an unfair labor 
practice prohibited by the Taft-Hartley Act; hence, the Board did 
not have authority to issue a complaint or seek injunctive relief under 
section 10 (j) of the act. 

To date, the General Counsel of the Board who has jurisdiction 
over the issuance of complaints and the authority to seek injunctive 
relief has declined to take any action. 

Where then does this leave the dealers? They seem to be wholly 
and totally without relief. After obeying implicitly the rules pre- 
scribed by the Board, they find their businesses being destroyed by 
picketing in defiance of the Board’s ruling. 

What is happening today in Bogalusa is a prelude to what we 
may expect to happen tomorrow to dealers in other main-street com- 
munities in the country. 

To repeat, in the Garner decision the Supreme Court said the State 
courts can give no relief in situations of this kind. Now the General 
Counsel of the Board has made it clear that no relief can be expected 
under the Federal law. The General Counsel takes this position even 
though the union’s actions in calling this strike and picketing these 
establishments are in open defiance of the Board’s ruling as to the 
appropriate bargaining unit and appear clearly to be an attempt by 
the union to coerce the employers into compelling or influencing their 
employees to join the union contrary to the desires of a majority as 
expressed in the elections conducted by the Board. 

Small-business men like these dealers are unable to protect them- 
selves against such dictatorial actions of large and well-financed 
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unions. Their rights must be protected. Main Street America must 
have a tribunal from which will come needed relief in situations like 
those involved in the Garner and Bogalusa cases. 

In our judgment, the States are better able than the Federal Goy- 
ernment to give these small-business men the protection they need. It 
is unrealistic to expect the Board to provide prompt relief in local 
labor disputes, but prompt relief is necessary to prevent severe and 
lasting injury to these employers, their employees, and _ their 
communities. 

We think that the Board should not have jurisdiction over retailers 
whose business activities are predominantly local in character, Such 
jurisdiction should be clearly established as within the purview of the 
several States. If this were done, the confusion created by the Garner 
decision would be removed. The availability of avenues for prompt 
relief at the local level would preclude recurrences of situations like 
the one in Bogalusa. 

We believe that the most effective remedy is an exemption in the 
Taft-Hartley Act for retail establishments. 

Such an exemption should be patterned after the retail establish- 
ment exemption now a part of the Federal wage and hour law. That 
exemption has been tried and tested for several years. Retailers 
understand it. We believe such an example in the Taft-Hartley Act 
will be practical and should exclude from the Board’s jurisdiction : 

Any retail or service establishment, more than 50 percent of which establish- 
ment’s annual dollar volume of sales of goods or services is made within the 
State in which the establishment is located. A “retail or service establishment” 
shall mean an establishment 75 percent of whose annual dollar volume of sales 
of goods or services (or of both) is not for resale and is recognized as retail 
sales or services in the particular industry. 

Mr. Chairman, that concludes our brief statement. 

The Cuatrman. Is that the language of the amendment that you 
are proposing ? 

Mr. Moore. This is the language of the retail establishment exemp- 
tion now appearing in the F ederal wage and hour law. 

In our view, any exemption for retailers in the Taft-Hartley Act 
should be patterned after that existing exemption in the wage-and- 
hour law. 

This is substantially the same language as appears there now. 

The Cuamman. Thank you very much. 

Have you any questions, Senator Murray ? 

Senator Murray. I have no questions. 

The Cuatrman. Senator Lehman, do you have any questions? 

Senator Lenman. I have no questions. 

The CuarrMan. I can assure you that this committee will consider 
this situation, because it is a serious one. I will say that the Senators 
who asked me to bring this to the committee’s attention, Senators Ives 
and Ellender, are both very much interested in the situation. We 
will have a study made of it. 

Are there any further questions? If there are no further questions, 
then we are now completed with the hearing today. I think it is wise 
to hold the record up for about 10 days, through Friday, the 19th of 
February, for the rec eipt of br iefs and any further statements for 
inclusion in the record. That is because a number of witnesses, who 
asked to be heard and whom we could not hear, have asked to have 
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their briefs filed. We have given that permission. We will give the 
time to the 19th of February for the receipt of briefs. 

Senator Murray. In the statement which I submitted this morning, 
[ raised the question of the right to have the committee hear from Mr. 
Farmer of the National Labor Relations Board. I would like to know 
the attitude of the chairman with reference to requiring Mr. Farmer 
to appear. 

The Cuatrman. Well, I have not read your statement, Senator 
Murray, and so it is hard for me to answer without knowing what the 
point is. Mr. Farmer wrote to us under date of February 5. 

It seems to me that the position of Mr. Farmer is entirely appropri- 
ate. I have not talked to him. All I am trying to get straightened 
out is that I did feel if we were going to recommend any changes in 
the procedures or the setup of the NLRB, and that sort of thing, that 
the members of the NLRB would be appropriate witnesses. 

I am inclined to feel that Mr. Farmer’s position is sound, that he 
will ultimately be called upon to interpret the act, and I cannot see 
where it would be appropriate for members of the Board to come here 
under our invitation to comment on the President’s recommendations. 

Senator Murray. This is the first time, as I understand it, that the 
Chairman of the Board has refused to appear before the committee 
when requested. I would like to read my statement into the record if 
you will permit. 
~ The Cuatrman. You read it. I have not read it so I do not know 
what position you take. 

Senator Murray (reading) : 


Mr. Chairman, I appreciate your courtesy in furnishing each member of the 
committee a copy of a letter addressed to you by Mr. Guy Farmer, Chairman of 
the National Labor Relations Board. The letter states, in effect, that Mr. Farmer 
deems it inappropriate to appear here and testify on the pending amendments. 

I should like to emphasize, Mr. Chairman, the value of such testimony to all 
of the members of this committee. The NLRB interprets and administers the 
National Labor Relations Act in accordance with the law and congressional 
intent. We have before us for action several amendments to that law which, 
if passed, will have an immediate impact upon the Board’s functions as a quasi- 
judicial and administrative agency. For example, the Board will be primarily 
responsible for conducting secret strike ballots. Are we to be denied learning 
how the Board intends to cope with the manifold difficulties of administering 
even this one amendment to the law? Is it either appropriate or wise to exclude 
such expert testimony—particularly testimony of the very ageney which will 
bear the primary responsibility of administering this proposed part of the 
law? 

The serious question of whether or not the language of the Smith bill properly 
and accurately implements the apparent intent of the President’s proposals is 
another reason for the committee to hear the expert testimony of a represent- 
ative of the Board. Resolution of this question requires expert technical knowl- 
edge gained through day-to-day actual experience in the interpretation and 
administration of our national labor laws. I can think of no one more uniquely 
qualified or better prepared to advise us on this subject than the Chairman of 
the Board. 

Mr. Chairman, I’m sure you will agree this is the first time a Chairman of 
the NLRB has refused to testify on revisions of the LMRA. We are entitled 
to hear expert testimony on these proposals. In the absence of such testimony 
the record will be incomplete and perhaps misleading. Neither the Secretary of 
Labor nor any Government official other than a representative of the National 
Labor Relations Board can speak with authority on subjects exclusively within 
the purview of that agency. The authority to administer and interpret the 
LMRA as it stands today or as it may be amended in the future is solely and 
exclusively vested in the Board. 
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It seems obvious to me, Mr. Chairman, that without Board testimony this 
committee is being deprived of knowledge and facts that are indispensable to 


an intelligent approch to the problems confronting us in passing or rejecting 
these amendments. 


You will recall that at the suggestion of Senator Douglas the committee agreed 
to invite Messrs. Farmer, Bott, and McCoy to testify. I understand that Mr. 
Bott and Mr. McCoy have already filed statements in lieu of personal appear- 
ances. Mr. Farmer apparently intends to do neither. 


I suggest, Mr. Chairman, that Mr. Farmer be asked to reconsider his refusal] 
to testify and that he be given another opportunity to appear here and let the 
committee have the benefit of the views and advice of the NLRB on these 


amendments. 

The Cuamman. I feel Senator Murray has raised a very important 
point. I would be glad at the time when we have a full committee 
to discuss the principle of trying to get a man in Mr. Farmer’s posi- 
tion to come in the light of his letter, which I think states his position 
pretty clearly. 

I do not know whether Senator Murray suggested that he ought to 
be subpenaed or compelled to come if he still prefers not to. 

Senator Murray. I suggest that the committee consider the advisa- 
bility of requesting him to appear because of the importance of his 
testimony on these matters. 

The Cuamrman. The matter that the Senator spoke of, namely, the 
secret ballot procedures that is in such a nebulous state, I would sug- 
gest we wait until we get into that difficulty and discuss what the 
alternatives are going to be presented. The Secretary of Labor is 
going to present an alternative, and I am working on an alternative 
myself. If we need Mr. Farmer’s testimony for that we might ask him 
to give us the benefit of his thoughts on that. I will be very glad, if 
the Senator wants me to, to bring this matter up at a meeting of the 
committee and see how the committee feels. 

Senator Murray. I am satisfied with that. And I am not asking 
that he be subpenaed. I want to give him an opportunity to recon- 
sider in view of the importance of the matter. I think that he might 
reconsider his position and volunteer to appear. 

The Cuarman. I will be very glad to submit to him, for reconsid- 
eration, the points made by the Senator, as to why the Senator feels 
he is of value as a witness right now. If the Senator would permit us 
to let the thing ride on, so to speak, until we meet again, it would be 
helpful. There are some of the committee away this week. 

Senator Murray. I will agree with the chairman. 

The CuarrMan. We will insert in the record at this time a statement 
of the National Association of Home Builders, regarding the Presi- 
dent’s labor recommendations and S. 2650 before the Committee on 
Education and Labor. This statement is dated February 8, 1954. 

We will also insert in the record a statement from the Safeway 
Stores, dated February 3, 1954. 

We will also insert in the record a statement of Mr. George Meany, 
president of the American Federation of Labor, respecting S. 2650. 
This statement is dated February 8, 1954. 

We will also include in the record a statement of Dave Beck, gen- 
eral president of the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen, and Helpers of America, on 8. 2650. This 
statement is dated February 5, 1954. 

(The documents are as follows :) 
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STATEMENT OF THE NATIONAL ASSOCIATION OF Home BUILDERS REGARDING THE 
PRESIDENT’S LABOR RECOMMENDATIONS AND S. 2650 BEFORE THE COMMITTEE 
oN EDUCATION AND LABOR, UNITED STATES SENATE 


The National Association of Home Builders, representing 28,000 members 
in 215 affiliated local associations: 

1. Supports the President’s proposal to clarify the rights of States to protect 
their citizens in emergencies resulting from labor disputes, and urges that the 
committee adopt an amendment stating that nothing in the Taft-Hartley Act 
shall prevent States from regulating strikes or picketing or shall be construed 
so as to make lawful acts prohibited by State laws. 

2. Opposes the exemption for the construction industry in the 7-day union 
shop amendment in this bill and directs the committee’s attention to the tradi- 
tional local character of home building and its distinctive labor characteristics, 
including steady, year-round employment, which are not recognized in this 

roposal, 
' 3 Believes that all secondary boycotts should continue to be illegal, and, 
therefore, opposes the secondary boycott amendments in this bill. 

4. Recommends that equal treatment be accorded to home builders in collec- 
tive bargaining negotiations by prevention of the unfair labor practice of strik- 
ing individual builders when (a) their bargaining is being carried on by a nego- 
tiating committee; and (0) it is unlawful for all the builders to shut down 
operations. This can be done by insertion of the words: “to attempt to bar- 
gain with an individual employer after he has delegated his collective bargain- 
ing power to an employer's association” after the word “person” and before 
the colon in section 8 (b) (4) (A) of the act. 

As sole spokesman for the home building industry, the National Association 
of Home Builders calls attention to the fact that the building and construction 
industry has notoriously been plagued with secondary boycotts of building 
materials. The absence of their union stamp upon lumber, for example, is 
sufficient for carpenters in many parts of the country to refuse to work upon 
the lumber purchased in good faith by their employer. This makes it impossible 
for builders to purchase materials on a competitive basis and results in in- 
creased costs. It is also a fact that A. F. of L. workmen in many parts of 
the country will not install millwork or other similar materials having a CIO 
stamp. 

In the light of these conditions, we believe it would be unwise to weaken in any 
degree the secondary boycott provisions of the Taft-Hartley Act. 


Sareway Stores, INc., 
Oakland, Calif., February 8, 1954. 
Re S. 2650, proposals to amend Taft-Hartley law. 


Senator H. ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SenatToR SmitTH: In connection with the hearings before the Senate 
Committee on Labor and Public Welfare on proposed Taft-Hartley amendments, 
Safeway Stores, Inc., submits the attached statement of its position on the 
proposed amendments proposed by Senate bill 2650. 

The attached statement is made in order to place before the committee for 
ite consideration our agreement with certain proposals, our suggested changes 
as to others, and our objections to certain provisions of 8S, 2650. 

An additional statement is attached to our statement concerning 8. 2650. 
This additional statement contains certain proposed amendments to the Taft- 
Hartley Act proposed by Safeway and not covered by S. 2650. These addi- 
tional proposals are submitted for the consideration of the committee in con- 
nection with its further study of the law on proposals not contained in S. 2650. 

Yours very truly, 
MILTON L, Sevsey, Secretary. 


Part I, STATEMENT OF POSITION OF SAFEWAY SroreEs, INC., ON AMENDMENTS TO 
THE TAFT-HARTLEY ACT PROPOSED BY SENATE BILL 2650 


Safeway Stores, Inc., a Maryland corporation, with its executive offices at 201 
Fourth Street, Oakland, Calif., is engaged in the retail distribution of food in 
23 States and the District of Columbia in the United States. It is engaged in 
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interstate commerce within the meaning of the Labor-Management Relations 
Act of 1947, as amended. In its procurement, processing, warehousing, trans- 
porting, and distribution through its retail stores to consumers of food products, 
it has approximately 30,000 employees whose terms and conditions of employ- 
ment are covered by contracts negotiated with approximately 25 different classes 
of unions. Safeway is a party to approximately 650 contracts with local unions. 
The local unions are affiliated with internationals of the A. F of L., United 
Mine Workers of America district 50, CIO, and:some are independent unions, 
Accordingly, Safeway has a vital interest in the matter of sound employer- 
employee relationship. 

Safeway presents this statement of its position on the proposed amendments 
to the Taft-Hartley law by Senator Smith’s bill, S. 2650. The statements are 
made in order to place before the committee for its consideration our agreement 
with certain proposals, our suggested changes as to others, and our objections as 
to certain provisions of S. 2650. 

For convenience of presentation, the proposals are considered in the same 
order as they appear in 8S. 2650. 

1. Section (a): Determination of agency.—Section (a) would amend section 
2 (13) of the definitions of the act by eliminating the present definition which 
provides that in determining whether any person is acting as an agent of another 
so as to make such other person responsible for the agent’s acts, the question 
whether the specific acts performed were actually authorized or subsequently 
ratified shall not be controlling. The proposed amendment provides that in 
determining whether any person is acting as an agent of another person, the 
common law rules relating to agency shall be applicable, with the proviso that 
no labor organization shall be held responsible for the acts of any individual 
member solely on the ground of such membership. 

We oppose the amendment because it would remove or limit the liability of 
the union for many acts of its agents by substituting a vague common law test 
and injecting difficult legal and factual problems under it and on the question 
of authorization and ratification. Also, there is improper limitation on liability 
by the proviso. 

The Taft-Hartley Conference Committee Report No. 510, page 36, stated that 
the conference agreement contains in the definition section a rule to be applied 
for the purpose of determining when a person is acting as an agent of another 
person so as to make such other person responsible for his acts A provision 
having the same effect was contained in section 12 of the House bill, under which 
the Norris-LaGuardia Act was made inapplicable in connection with certain 
activities dealt with in that section. One of the provisions of that act which 
was thus made inapplicable was section 6 thereof, which provides that no em- 
ployer or labor organization participating or interested in a labor dispute shall 
be held responsible for the unlawful acts of its agents except upon clear proof 
of actual authorization of the particular acts performed, or subsequent ratifi- 
cation thereof after knowledge. If this was necessary then, it would seem it is 
still necessary, and the sections on agency should not be changed. 

The proposed test and proviso would eliminate consideration of a factual situa- 
tion which might be essential in the link of evidence to determine whether an 
individual was acting within the scope of his union- authorized activity. For 
example, if a union’s bylaws prohibited a member from crossing a picket line 
under penalty of expulsion from the union and an individual refused to cross 
the picket line, where under the law he would be required to do so, evidence of 
membership would not be admissible and therefore it could not be shown that 
the action of the individual solely because of his membership was in fact at the 
compulsion of the union under its bylaws. The proposed amendment would 
permit labor unions to escape responsibility for the acts of its agents where under 
a comparable factual situation a supervisor would make the employer respon- 
sible. 

Further objections to this amendment are that there is no uniform common 
law rules. The Supreme Court of the United States has held that there is no 
Federal common law. Federal courts enforce the agency laws of the States and 
follow State procedure and evidence except where there is an express provision 
in the Federal law to the contrary. Some States have laws defining the liability 
of a principal for the acts of his agent, including what acts of the agent which 
will bind a principal. Where such statutes of a State exist, there would be a 
question about whether there was any common law rules to be applied. Under 
the present language of the act, these and other problems are avoided. 
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If it was necessary in 1947 (and we believe it was) to provide that prior 
authorization or subsequent ratification shall not be controlling in determining 
whether the act of an agent bound the principal, the same reason exists today. 
Under the law as it exists now, the rules of evidence and procedure applicable in 
the State courts are applied. This amendment would limit the application of 
those rules and, in addition, would place the test of determining whether a 
principal was liable for the acts of his agents in a labor union upon the question 
as to whether the acts were first authorized or subsequently ratified. The pro- 
nosed amendment looks innocent, but would substantially change the responsi- 
bility of unions for the acts of their agents, whether within the express authoriza- 
tion or the scope of the agent’s authority. 

2. Section (b): Picketing plant doing “farmed-out” work, and nonunion sub- 
contractors.—Section (b) would modify the secondary boycott provisions of sec- 
ion 8 (b) (4) (A) and would permit a union striking a primary employer to also 
strike a secondary employer where “* * * the secondary employer has contracted 
or agreed with the primary employer (i) to perform work which the employees 
of the primary employer who are engaged in such strike normally would per- 
form, or (ii) for the account of the primary employer, to render services that 
such employees would normally perform; * * *.” 

This amendment is fundamentally contrary to the idea of prohibiting secondary 
boycott. It provides another loophole in the secondary boycott provisions of the 
act whereby a union can extend its economic coercion to other employers and up- 
set contractual relations between other employers and their employees. The 
amendment should be rejected. 

If the amendment is not eliminated, it is suggested that there be inserted 
after each word “peform” in the above quoted section the words “except for 
such strike.” The amendment is intended to prevent farming out work during 
a strike, but the use of the word “normally” could well be interpreted as work 
vhich a certain craft would perform in normal operations and could therefore 
be construed to prohibit an employer from changing from having a certain 
craftwork on his own premises to contracting the work to another employer in 
good faith for economic reasons. 

This proposed section (b) would also authorize picketing and secondary 
boycott activities where the secondary employer is in the construction industry 
and is jointly engaged at a site of work with a primary employer. This would 
permit going back to jungle warfare in the building trade industry. This is 
intended to overrule the decision of the Supreme Court of the United States in 
the case of N. L. R. B. v. Denver Building Council (28 L. R. R. M. 2108) where it 
was held that union picketing of a nonunion subcontractor constituted illegal 
pressure on a general contractor at the same construction site. The mere fact 
that more than one employer is doing work in close proximity should not justify 
picketing of all employers within that close proximity. There is no more 
justification for relaxing the secondary boycott rule proposed here than to say 
that a union which had a controversy with the operator of a retail store in one 
location in a city block could picket all stores and places of business in that 
square block because they were in close proximity to each other. 

The proposed amendment is further sanctioning activity contrary to the 
stated rights of employees in section 7. It would require an employer to force 
his employees to be members of a union against their will or to import in some 
cases from distant areas members of a union to perform certain work where 
there is no local membership in the particular trade or craft. Safeway has had 
this experience. Where a general contractor made subcontracts with local con- 
tractors to perform certain work in connection with the construction of build- 
ings, and the employees of the local contractors were not members of the ap- 
propriate craft for the work they were doing, the unions have insisted that the 
general contractor or subcontractor import employees from other areas who 
were members of the appropriate craft to do the work, thus excluding the local 
workmen from performing this work, even though the craft had no local or- 
ganization to which the local labor could belong. 

3. Section (c): Free speech.—Section (c) would amend section 8 (c) of the 
act by extending the free speech provisions to elections conducted under section 
9. This would permit the free speech provisions of the law to apply to repre- 
sentative elections as well as to unfair labor practices. 

We are in favor of this amendment. This would overrule the Board’s posi- 
tion that the exercise of free speech by an employer may be used as a ground 
for setting aside an election conducted under section 9 of the act. 
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4. Section (d): Prohibiting bargaining on subjects not covered by contract.— 
Section (d) would amend section 8 (d) of the act by including language which 
would relieve the parties to a contract for a fixed period of discussing or agree- 
ing to any modifications of the terms or conditions of employment, whether 
embodied in the contract or not, unless the contract contained a reopening 
provision providing for modification prior to the expiration date of the contract. 

Safeway is in favor of this proposal but it does not believe that the amendment 
goes far enough. Bargaining on matters not covered by contract during the 
term of the contract should be prohibited unless the parties mutually consent 
to it. The provision in the language which would permit such bargaining if the 
contract contained a reopening provision would induce demands at the time 
contracts were negotiated for a general provision providing for a reopening. 
We think the provision should be an outright one against either party being 
compelled to bargain over subject matters not contained in the contract during 
the term thereof, whether or not such subject matters were or could have 
been discussed during the bargaining leading to such contracts. This would 
not prevent the parties by mutual consent agreeing to bargain, but neither party 
could compel the other to bargain during such period. By general reopening 
clauses inserted in contracts, the effect of this section would be made ineffective. 

5. Section (c): Prehire contracts and union shop im certain industries.— 
Section (e) of the bill would add two new subsections to section 8 of the act. 

(i) The first new subsection, to be designated 8 (e), would authorize the sign- 
ing of a contract by an employer with a union providing for a union shop and 
membership in the union within seven days after employment or the date of the 
signing of the contract, whichever was earlier, where an employer is engaged in 
construction, maritime, or the entertainment industries, or any other industry 
or section of an industry in which the Board finds employment to be casual, in- 
termittent, or temporary in nature, and where the average period of continuous 
employment with any single employer is less than 30 days. 

We are opposed to this amendment. The effect of this proposed amendment 
would be to provide in practice a closed shop arrangement in the industries 
enumerated. 

(ii) The second new subsection, to be designated 8 (f), provides that a union 
calling a strike shall notify the Board thereof and that the Board shall direct 
the taking of a secret ballot among the employees in the unit as to whether they 
wish to continue the strike. Unless a majority of the employees vote to continue 
the strike, it shall cease to be a protected activity. 

We feel that it should be made unlawful to call a strike without first taking 
an affirmative secret vote of the employees in the unit to be affected. We do not 
believe it would be an appropriate time to take a vote after a strike is in progress. 
Many emotional factors would then enter into considerations by an employee as 
to how he would vote which would not be present prior to the strike. We also 
believe that where an impasse in negotiations has been reached, after a strike has 
been in progress, that the last offer of the employer should be presented to the 
employees and they should be given an opportunity to vote thereon by secret 
ballot. 

A further objection to this proposal is that if a strike was not supported by 
a majority of the eligible voters, the strike would then “cease to be a protected 
concerted activity within the meaning of the act.” Just what this means is un- 
certain. Such unapproved continuation of the strike is not declared to be an 
unfair labor practice nor unlawful, and no remedy is provided for stopping the 
picketing which would appear then to be outside the act. Would a State court 
then be entitled to enjoin the picketing? This raises Federal and State juris- 
dictional questions. 

We are in favor of permitting employees to vote secretly and freely upon strike 
issues as well as other issues. We think the proposed amendment is a start 
in the right direction, but that it should go further. As an alternative amend- 
ment to adequately cover this problem, we suggest the language proposed in 
exhibit A attached to this statement. The language proposed in exhibit A would 
make it an unfair labor practice to strike without affirmative vote by a majority 
of the employees to be affected thereby ; would authorize a vote when an impasse 
had been reached ; would require the vote to be conducted by the Federal Media- 
tion and Conciliation Service (or this authority could be given to the field offices 
of the Board) ; and would prevent electioneering on the day and place of elec- 
tions. 

6. Section (f): Conforming section 9 (a) to proposed section 8 (e).—Section 
(f) of the bill is only a technical proposed amendment to conform section 9 (a) 
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with the new proposed section 8 (e) relative to employers in the construction 
or intermittent employment industries. This section (f) is proper if proposed 
section 8 (e) is made law. 

7. Section (g): Prohibition against employer petition for election during 
strike.—Section (zg) of this bill would amend section 9 (c) (3) of the act. This 
section of the act contains the provisions that employees on strike who are not 
entitled to reinstatement shall not be entitled to vote. This provision is retained 
by the proposed bill, but the amendment would prevent an employer from filing 
a petition, or a board from considering a petition filed by an employer, prior 
to the termination of the strike or the expiration of 1 year from the commence- 
ment of the strike. Also, no petition for an election could be entertained which 
was filed by any other labor organization for a period of 4 months after the 
commencement of the strike. 

This proposed amendment would only create more confusion and extend 
picketing over a longer period of time. Under the proposed amendment, as long 
as the union which represented the employees at the time the strike began claims 
the right to recognition, it would have the right to prevent any representative 
elections by continuing the picketing and the claim of representation for at 
least a year. The amendment would destroy the effect of the retained provisions 
that employees on strike who are replaced are not entitled to vote. If an em- 
ployer replaced all striking employees with new employees, there would arise 
the question as to whether or not continued picketing was a violation of the 
jurisdiction prohibitions in section 8 (b) (4). The replaced strikers, if they 
continue to picket, could only be picketing for the purpose of compelling the em- 
ployer to discharge the then permanent employees who had replaced the strikers 
and hire the employees who had lost their position by the replacements. Cer- 
tainly this provision of the amendment would not promote peaceful employer- 
employee relationship. The act should be left as is with respect to replaced 
strikers. 

8. Section (h): A conforming section.—Section (h) would amend section 9 
(e) (1) of the act by inserting after the words “section 8 (a) (3)” the words 
“or 8 (e)”, so as to make the new section, if enacted, applicable to restricting 
union security authorizations. If section 8 (e) is enacted, this proposed amend- 
ment should follow to conform the sections. 

9. Section (i): Elimination of union statements regarding internal union prac- 
tices.—Section (i) of the bill would amend section 9 (f) (A) (6) by striking 
said section out of the act. This section requires unions to file a statement or 
reference to provisions of the constitutions and bylaws showing procedures fol- 
lowed by unions with respect to certain union procedures. To some extent, this 
information would be available under the provisions of the act which would 
remain and which require unions to file with the Secretary of Labor copies of 
their constitutions, bylaws, and a report concerning their financial affairs. 

We are opposed to this amendment since it would eliminate requirements that 
the unions set forth the procedures with respect to certain important union in- 
ternal activities. The filing of union bylaws and constitutions might contain 
the authority for union activity and procedures, but does not reveal the union 
practices thereunder which are contained in the statements required by this 
section. 

10. Section (j): Employer non-Communist affidavits—Section (j) of the bill 
would add to section 9 (h) a new subsection, to be designated 9 (h) (2), which 
would require an employer and corporate officers to file non-Communist affida- 
vits the same as are required of union officials. 

It is our view that this is not necessary since the principal evil of communism 
has been found in the labor unions and not in the employer groups. 

11. Section (k): Forthwith investigations of secondary boycott charges.— 
Section (k) of the bill would amend section 10 (b) of the act by requiring that 
where the union is charged with violating any of the secondary boycott provi- 
sions of the act, a preliminary investigation be made immediately and priority 
given to such investigation over all other cases except cases of the same char- 
acter in the same office. 

We are in favor of this amendment since this requirement would serve to 
expedite proceedings in secondary boycott cases. 

12. Section (1): Board of local citizens.—Section (1) of the bill would amend 
section 10 (j) of the act to provide that the Director of the Federal Mediation 
and Conciliation Service shall appoint a board of local citizens to meet with the 
parties and seek a settlement where a temporary injunction has been issued in 
connection with any alleged secondary boycott. 
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From our experience, local groups have not been particularly effective in 
settling such controversies. 

13. Section (m):;: Blimination of mandatory injunction provisions.—Section 
(m) of the bill would strike out section 10 (1) of the act. This section provides 
for mandatory injunctions in secondary boycott cases. This would leave dis- 
cretionary authority in the Board to secure injunctions in secondary boycott 
cases. 

We are opposed to the amendment eliminating this section from the act. In 
one sense, this section does not add any power that is not already contained in 
section 10 (j) which permits the Federal courts to issue injunctions against 
secondary boycotts. If discretion is properly exercised in the use of the injunc- 
tion remedy to stop secondary boycotts, it would not materially affect the act 
to eliminate section 10 (1). However, section 10 (1) does place an affirmative 
duty upon the General Counsel to file an injunction action where he finds, after 
his investigation, that he has reasonable cause to believe the charge of secondary 
boycott is true. We favor the continuation of this mandatory duty. 

14. Section (n): State jurisdiction to protect health and safety.—Section (n) 
of the bill would add a new subsection (c) to section 14 of the act. This new 
subsection would permit a State or Territory to exercise its power to protect 
the health and safety of the people during emergencies resulting from labor 
disputes. In effect, this section would remove the exclusive jurisdiction of the 
Federal Government and permit the States to protect the health and safety of 
its people resulting from such emergencies. 

This amendment is apparently designed to overrule a 1951 Supreme Court 
decision in the case of Electric Railway Employees v. Wisconsin (27 L. R. R. M. 
2385), holding that a State law prohibiting strikes by public utilities employees 
was in conflict with the Labor-Management Relations Act which permitted em- 
ployees to engage in such activities and that the Federal law was supreme. We 
do not object to this amendment even though questions may arise as to what 
constitutes an emergency. 

15. Sections (0), (p), and (q): Recommendation of settlement by board of 
inquiry.—Under these sections of the bill provisions are made with regard to 
permitting the Board of Inquiry, which the President is authorized to call in 
cases of national emergency, to recommend settlement. 

We are in favor of this amendment 

16. Section (r): Determination of agency.—Section (r) of the bill would 
amend the definition of “agency” in section 301 (e) of the act with respect to 
suits against unions. This question of agency was discussed above under item 
1. Comments made there are equally applicable here. 

17. Section (8s): Checkoff authority—Section (s) of the bill would amend 
section 302 (c) of the act to provide that checkoff authorization would continue 
until revoked in writing by the employee. 

We have no objection to this amendment if authorization for checkoff is con- 
tinued in the law. 

18. Section (t): Elimination of verbiage from section 808 (a).—Section (t) 
would amend section 303 (a) of the act by making it unlawful to violate any 
unfair labor practices set forth in section 8 (b) (4) for the purpose of damages. 
This change results in merely referring to unfair labor practices under section 
8 (b) (4) rather than again enumerating them in this section. This amend- 
ment would reduce verbiage and would conform the act if certain proposed 
amendments under this bill to section 8 are adopted. 

19. Section (u): Elimination of joint committee.—Section (u) of the bill 
would eliminate the joint House and Senate committee created by the Taft- 
Hartley Act to study labor-management relations. 

We have no comment on this section. 

20. Section (v): Effective date of amendments.—Section (v) of the bill would 
make the proposed amendments to the act effective 60 days after the date of 
their enactment. 

We have no comment on this provision. 

In connection with the continuous study by Congress of the labor-management 
relations law and possible amendments to improve and implement its objectives, 
as suggested by the President, we attach a statement proposing certain amend- 
ments not covered by S. 2650 and we respectfully ask that the committee con- 
sider these proposed amendments in connection with its further study of pro- 
posals not contained in S. 2650. 
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Exarsit A 


ProposED AMENDMENT TO THE NLRA ReEQureine Secret Vote To AUTHORIZE OR 
CONTINUE A STRIKE OR SIGNING OF A CONTRACT 


Section 8 (b) of the National Labor Relations Act should be amended by adding 
at the end thereof the following: 

“( ) to participate in, or to induce, encourage or authorize employees: 

“(A) to engage in any strike or cessation of work in the course of their em- 
ployment without the same being authorized in an election by a majority vote of 
all employees in the appropriate unit to be governed thereby, after being informed 
of the employer’s last offer or proposal not less than 24 hours before the election: 
Provided, That this section shall not prohibit any individual from terminating his 
employment on his own volition ; or 

“(B) to continue an election-authorized strike or concerted cessation of work 
after the continuance thereof has failed to receive authorization by a majority 
vote of all employees in the appropriate unit to be governed thereby after being 
informed of the employer’s last offer or proposal not less than 24 hours before 
the election: Provided, That no election shall be had to determine whether an 
authorized strike or concerted cessation of work shal] continue unless the strike 
er cessation of work has continued for not less than 60 days and the Federal 
Mediation and Conciliation Service certifies to the Board that reasonable 
progress toward settlement of the controversy is not being made and that 
the question of continuance of the strike and cessation of work and the employ- 
er’s last offer or proposal should be the subject of an election ; or 

“(C) to enter into any collective-bargaining agreement as a representative 
of employees in an appropriate collective-bargaining unit unless the employees 
in an election have by majority vote of all employees to be governed thereby 
in the appropriate unit authorized such agreement ; or 

“(D) to conduct any election for the purposes of (A), (B), or (C) above 
without a secret ballot (or by voting machine) off union premises; or 

“(E) to encourage or discourage employees to vote for or against any proposal 
that is the subject of the election at the place or during the period of each day 
for which voting at such an election is scheduled. 

“The Board shall have jurisdiction to conduct or cause to be conducted elec- 
tions to permit compliance with the provisions of this section and may utilize 
the field offices, the Federal Mediation and Conciliation Service, or accept the 
services which may be offered by the States or other local governmental 
authority.” 


Part II. Proposep AMENDMENTS TO THE TAFT-HARTLEY Act (IN ADDITION TO 
THOSE PROPOSED BY S. 2650) AND STATEMENTS IN Support THEREOF, SUBMITTED 
BY SAFEWAY Stores, Inc. 


Safeway Stores, Inc., a Maryland corporation, with its executive offices at 
201 Fourth Street, Oakland, is engaged in the retail distribution of food in 23 
States and the District of Columbia in the United States. It is engaged in 
interstate commerce within the meaning of the Labor-Management Relations 
Act of 1947, as amended. In its procurement, processing, warehousing, trans- 
porting, and distribution through its retail stores to consumers of food products, 
it has approximately 30,000 employees whose terms and conditions of employ- 
ment are covered by contracts negotiated with approximately 25 different classes 
of unions. Safeway is a party to approximately 650 contracts with local unions. 
The local unions are affiliated with internationals of the A. F. of L., United 
Mine Workers of America, District 50, CIO, and some are independent unions. 
Accordingly, Safeway has a vital interest in the matter of sound employer- 
employee relationship. 

Safeway feels that sound employer-employee relations are in the public interest. 
To maintain such sound relations, certain rights, acts, and practices should be 
protected or prohibited by the act. Accordingly, Safeway respectfully submits the 
following proposed amendments for the consideration of the committee. Each 
proposed amendment is supported by a statement setting forth the reasons for 
the amendment. 
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PROPOSED AMENDMENT 1 


Restricting union concerted activity to the area of the industry wnit within which 
the labor dispute arises 


A. An employer should be considered a separate employer with respect to 
employees in each separate collective-bargaining unit. 

It is proposed that section 8 (b) (4) of the National Labor Relations Act, as 
amended, be amended by inserting after the word “employer” where it first ap- 
pears in section 8 (b) (4) the following: “(employer shall be considered a 
separate employer with respect to employees in each separate bargaining unit 
appropriate for such purposes) ,” so that the beginning of section (4) would read 
as follows: “(4) to engage in, or to induce or encourage the employees of any 
employer (employer shall be considered a separate employer with respect to 
employees in each separate bargaining unit appropriate for such purposes) to 
engage in, * * *,” 

B. Limitation of strike to area of employee unit involved. 

It is proposed that section 8 (b) of the National Labor Relations Act be 
amended by adding a new section at the end thereof to read as follows: 

“( ) to engage in, or to induce or encourage the employees of an employer, 
in an appropriate bargaining unit within the meaning of section 9 (a), where 
with respect to such employee unit there exists no controversy concerning recog- 
nition or bargaining, to engage in, a strike or concerted refusal in the course of 
their employment to use, manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodities or perform any services, 
where an object thereof is to force or require the same employer to recognize or 
bargain with a labor organization representing employees in a different appro- 
priate unit, within the meaning of section 9 (a), where with respect to such differ- 
ent unit there exists a controversy concerning representation or bargaining with 
respect to rates of pay, wages, hours of employment, or other conditions of 
employment.” 

C. Prohibition of concerted activity beyond the area of the collective-bargaining 
unit in which a dispute arises: It is proposed that section 8 (b) of the National 
Labor Relations Act be amended by adding a new section at the end thereof to 
read as follows: 

“( ) to induce, cause, or encourage any national or international labor organi- 
zation, or any labor organization with which such national or international is 
affiliated, or for any national or international labor organization or for any 
affiliate or constituent unit of any such national or international labor organiza- 
tion, to induce, cause, or encourage any person to refrain from or cease to do 
business with, or sell, buy, use, handle, transport, or otherwise deal with any 
employer or any establishment of an employer with respect to which employer 
or establishment of an employer there exists no labor dispute between such em- 
ployer or such employer’s establishment and the employees thereof in an ap- 
propriate unit as defined by section 9 (a) where an object of such union activity 
is to cause any other employer or any other establishment of the same employer, 
where a labor dispute exists, to recognize or bargain or enter into a collective- 
bargaining agreement with a labor organization representing employees in an 
appropriate unit within the meaning of section 9 (a).” 

D. Statement in support of proposals A, B, and C to proposed amendment 1 
to the Taft-Hartley law relating to multiple unit employers and to restrict 
concerted activity to the area of the industry unit within which a labor dispute 
arises: Proposed amendment 1 consists of three subsections. Subsection A would 
amend the first sentence of section 8 (b) (4) of the NLRA by providing that an 
employer shall be considered a separate employer with respect to employees in 
each separate appropriate collective-bargaining unit. Subsection B would add a 
new subsection at the end of section 8 (b) of the NLRA. This new section would 
make it an unfair labor practice for a union or its agents to engage in or induce 
or encourage the employees of an employer to strike or refuse to handle goods 
in a collective-bargaining unit which has no controversy with the employer in 
order to force the same employer to recognize or agree with employees in a 
collective-bargaining unit where a controversy exists. 

Subsection C would make it an unfair labor practice for any labor organiza- 
tion or its agents to induce, cause, or encourage any person to refrain from or 
cease to do business with, or sell, buy, use, handle, transport, or otherwise deal 
with any employer, or any separate establishment of an employer, where there 
is no controversy, in order to force another employer or a separate establishment 
of the same employer to bargain or agree to demands of a union concerning a 
unit where a controversy exists. In other words, this section is intended to make 
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it an unfair labor practice for a union representing the employees in a certain 
local unit to cause its international, or for the international to cause constituent 
units of the international, or other affiliates of the international, to boycott other 
employers or other establishments of the same employer in order to require such 
employer to agree to the terms of the local unit with which the employer has a 
controversy. 

The restrictions upon picketing involved in the above amendments would not 
be unconstitutional. A law may restrict picketing to the area of the industry 
within which a labor dispute arises and not violate the Federal Constitution. 
In the presence of a conflict between a union’s right to picket and the right of 
Congress to restrict picketing, the exercise of the congressional power to regulate 
picketing in the public interest by limiting it to the industrial area involved in a 
labor dispute does not so qualify the union’s right to communicate the facts of a 
dispute as to be unconstitutional. (Carpenters and Joiners Union of America vs, 
Ritter’s Cafe, 315 U. S. 722, 5 Labor Cases, 51,187 (CCH). and Gomez vs. United 
Office and Professional Workers, CIO Local 16 (D. of C. 1947), 13 Labor Cases, 
63, 940 (CCH).) 

In the Ritter’s Cafe case, the Supreme Court upheld a decision of Texas lim- 
iting picketing to the area of the industry out of which the dispute rose. In that 
case the Supreme Court stated : 

“But recognition of peaceful picketing as an exercise of free speech does not im- 
ply that the States must be without power to confine the sphere of communication 
to that directly related to the dispute. Restriction of picketing to the area of the 
industry within which a labor dispute arises leaves open to the disputants other 
traditional modes of communication. To deny to the States the power to draw 
this line is to write into the Constitution the notion that every instance of peace- 
ful picketing—anywhere and under any circumstances—is necessarliy a phase of 
the controversy which provoked the picketing. Such a view of the due process 
clause would compel the States to allow the disputants in a particular industrial 
episode to conscript neutrals having no relation to either the dispute or the indus- 
try in which it arose.” 

In the Gomez case, the District Court for the District of Columbia held that 
picketing in the District of Columbia is not within a reasonable radius of the 
area of a labor dispute which arose in New York City and enjoined the picketing. 
In the Gomez case, the plaintiff owned and operated a dance studio in Washing- 
ton, D. C., which sold dancing instructions to the general public and operated un- 
der the name and style of Arthur Murray Studios of Washington. Plaintiff had 
acquired from Arthur Murray of New York the right to use dance routines and 
teaching methods developed by Arthur Murray and the right to use Arthur Mur- 
ray’s name in connection with the operation of plaintiff's business. The defend- 
ant union represented employees of Arthur Murray in New York who were on 
strike against Arthur Murray. These employees were teachers of the methods 
and style of dance for which plaintiff had acquired by contract the right to use. 
The purpose of picketing the plaintiff's studio in Washington, D. C., was to apply 
pressure upon Arthur Murray to agree to the union’s demands in New York. 

The court in issuing the injunction stated : 

“So far as the constitutional provisions for free speech is concerned, the con- 
trolling decisions of the Supreme Court seem to indicate that defendants should 
be restricted, so far as their freedom of speech is concerned, to a point within a 
reasonable radius of the area within which the labor dispute has arisen.” 

Where employees of an appropriate bargaining unit within the meaning of 
section 9 (a) of the act go on strike in support of a lawful demand, the extent to 
which such employees may extend their picketing beyond the area of the unit of 
their employment is a matter which Congress has constitutional power to deter- 
mine. (lectrical Workers vs. NLRB, 341 U.S, 694 P. 705.) 

Section 8 (b) (4) was designed to isolate employers and employees not in- 
volved in a labor dispute from the employer and the employees involved in a 
labor dispute. If employees of the Brown Department Store are members of the 
clerks’ union and strike to compel the Brown Department Store to grant a wage 
increase and such employees picket other employers or the manufacturing estab- 
lishments which supply the Brown Department Store with merchandise, such 
picketing of other employers and the supplying manufacturers would violate the 
provisions of section 8 (b) (4). If the Brown Department Store owned the 
manufacturing establishments and other departments stores, such picketing 
would not be contrary to the express provisions of section 8 (b) (4). 

Many employers operate more than one establishment for the manufacturing, 
processing, wholesaling, and retailing of materials. The employees in the vari- 
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ous establishments are generally represented by different local unions, either 
affiliated with the same national or with separate national unions. Section 8 
(b) (4) fails to recognize this factual situation. As a result, employees who 
strike one employer establishment may extend their strike and boycott activities 
to other units and areas which would be prohibited under section 8 (b) (4) if 
such other establishments were under separate ownership. 

For example, Safeway Stores, Inc., is engaged in the retail distribution of food 
through approximately 1,900 stores located in 23 States and the District of 
Columbia. It maintains a number of processing and manufacturing plants for 
the processing and manufacturing of food commodities and numerous ware- 
houses for the storage and distribution of foods to its retail locations. On 
December 1, 1952, the Amalgamated Meat Cutters and Butcher Workmen, local 
634, which represented employees in the retail stores in Denver, Colo., and local 
7 of the Retail Clerks International Association, representing clerk employees 
in the retail stores in Denver, went on strike and picketed 46 stores in Denver 
and the suburbs of Denver, Colo. 

From December 1, 1952, to December 13, 1952, members of these unions picketed 
Safeway’s egg processing plant located at 3225 East 42d Avenue, its ice cream 
processing plant located at 3215 East 42d Avenue, its milk processing plant located 
at 190 West Nevada Place, its bread processing plant located at 1315 9th Street, 
its cake processing plant located at 2246 Federal Boulevard, its produce distri- 
bution warehouse located at 1501 10th Street, its garage located at 1901 7th 
Street, its grocery distribution warehouse located at 2101 Market Street, its 
frozen food distribution warehouse located at 1845 Wyncoop Street, and 8 retail 
stores located in Pueblo, Colo. 

At the time of said strike the A. M. C. and B. W., local 634, was the collective- 
bargaining agent for meatcutters in Denver and the suburdan area for employees 
employed by Safeway in its 46 stores as well as employees of other employers. 
At the time of said strike, RCIA, local 7, was the representative of the clerks in 
Safeway’s 46 stores as well as employees of other employers in Denver and the 
suburban area. Pickets were not placed by either union at the establishments 
of suppliers of other retail store employers but were placed at the manufacturing, 
processing, and distribution establishments of Safeway Stores, Inc., located at 
different points than the retail store locations. 

At the time of said strike and picketing, the above-noted manufacturing, 
processing, and distribution warehouses were used not only for distribution of 
food commodities to the retail stores in Denver and the suburban area but to 
other cities and areas in Colorado, New Mexico, Kansas, Nebraska, and Wyoming. 
There was no dispute between Safeway Stores, Inc., and the employees em- 
ployed in the above-named manufacturing, processing, or distribution warehouses 
or the unions representing employees employed in such establishments, nor was 
there any dispute between Safeway Stores, Inc., and its employees employed in 
steres in Pueblo or other area in Colorado, New Mexico, Kansas, Nebraska, and 
Wyoming. The establishment of the picket lines by local 634 and local 7 caused a 
work stoppage in each of said manufacturing, processing, and distribution estab- 
lishments and caused the teamsters’ union to refuse to cross the picket lines to 
deliver the merchandise from the warehouses to areas outside of Denver and the 
suburban area about Denver. 

On September 13, 1952, the teamsters’ union local 452, representing em- 
ployees of Safeway’s produce distribution warehouse, located at 1501 10th Street, 
Denver, Colo., went on strike in support of its collective bargaining position for 
employees in the produce warehouse. Members of this union picketed Safeway’s 
grocery warehouse, garage, egg processing plant, ice cream plant, butter process- 
ing plant, milk processing plant, bread processing plant, and cake plant, all of 
wich establishments were located at a different point than the produce ware- 
house. This picketing caused work stoppages in all of such plants. In addi- 
tion, this union picketed 35 of the company’s retail stores located in Denver caus- 
ing work stoppages. 

On January 9, 1952, the teamsters’ local 435, representing five employees in 
Safeway’s frozen food warehouse, located at 1845 Wyncoop Street, Denver, Colo., 
went on strike and in addition to picketing the frozen food warehouse, picketed 
the garage, produce warehouse and the salvage warehouse, causing work stop- 
pages at all separate establishments picketed. All of the unions representing 
employees in the various establishments were represented by local unions affiliated 
with the A. F. of L. 

During the meat cutters’ and clerks’ strike, cooperation and work stoppage by 
employees of other establishments were not only induced by the picketing but by 
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the action of the A, F. of L. Central Labor Council, a labor organization made 
up of representatives of the various local unions affiliated with different inter- 
nationals which are afliliated with the American Federation of Labor, and in 
addition by direction of the Retail Clerks International Association. 

During the clerk’s strike in Denver above noted, the clerks’ Local 770, RCIA, 
Los Angeles, caused sound trucks to patrol the streets asking the public not 
to trade with Safeway because it was unfair to the retail clerks’ local in Denver. 
The Retail Clerks International Association announced in its January issue of 
the Retail Clerks Advocate that it had organized “a national Safeway com- 
mittee.” (See exhibit 1.) One of the purposes of the committee was to secure 
complete support, both financial and moral, to all local unions of the RCIA in 
disputes with Safeway. The action of the Los Angeles local 770 is indicative of 
the type of support which other locals of the RCIA take in areas where there is 
no controversy between the employer and its employees to force the employer 
to agree to demands of the local union representing employees in the unit having 
a controversy with the employer. 

On or about December 19, 1952 sound trucks patrolled the streets of Oakland, 
Calif., displaying large signs reading: 

“Help Strike. Please do not shop at Safeway. Retail Clerks Local 7, Denver, 
Colo., A. F. of L,—Striking for 5-day, 40-hour week. The trucks moved in and 
around the Oakland trading area and pamphlets were passed our representing 
what purported to be the union’s position in the Denver, Colo., controversy 
between Safeway Stores, Inc., and the Denver retail clerks union local 7 an 
butchers union local 634. Photostatic copies made from pictures of said sound 
truck signs and of the pamphlets distributed are attached hereto and made a 
part hereof. (See exhibits 2-A-B-C and 3.) 

Safeway has no way of knowing the plan, agreement or understanding be- 
tween the Denver retail clerks local 7 and the Retail Clerks International As- 
sociation or the plan, agreement or understanding between either of said unions 
and the various California labor councils resulting in the California council’s 
participation in the Colorado dispute, but it is evident from activity by the 
various locals in California that the Retail Clerks International Associaton, 
Denver Local 7, and the California labor councils conspired to boycott Safe- 
way beyond the area of the Denver dispute. 

On December 19, 1952, Robert Finlay, in charge of the labor relations for 
Safeway Stores, Inc., received from C. H. Cary, secretary of the Fresne Labor 
Council, Fresno, Calif., a letter dated December 18, 1952, expressing the feeling 
of affiliated unions of the Fresno council with regard to the controversy between 
Safeway Stores, Inc., in Denver and the retail food clerks local 7 and butchers 
local 634. A photostatie copy of said letter is attached and made a part hereof. 
(See exhibit 4.) 

On or about the 17th day of December 1952 a union representative reported 
io a management representative of Safeway Stores, Inc., that the Retail Clerks 
International Association had organized a plan whereby it intended to boycott 
Safeway operations in more than 20 States in order to assist the Denver local 
7, that this action ought to cut down Safeway’s business by 10 percent, and 
that would hurt Safeway quite a bit. 

Union picketing and boycotting beyond the area of the collective bargaining 
unit has not been confined to the Retail Clerks International Association but 
has been the practice of other unions. 

On May 10, 1952, the butchers’ union local 109, Tueson, Arizona, was on strike 
against the retail grocery industry. On that day, it took pickets from Tucson 
to Phoenix, Ariz., where pickets from the Phoenix butchers’ local 448 joined in 
picketing the Safeway produce warehouse. There was no controversy between 
the produce warehouse employees and Safeway. This caused a work stoppage of 
all produce warehouse employees and produce drivers, resulting in loss of per- 
ishables. 

On May 25, 1952, the teamsters’ local 104, representing Safeway’s warehouse 
and driver employees, and teamsters’ local 83, representing Safeway's produce 
warehouse employees, struck the wholesale food industry, which included Safe- 
way Stores, Inc., in Phoenix, Ariz. These teamsters’ unions picketed all 13 re- 
tail store locations in Phoenix, Ariz., operated by Safeway Stores, Inc., Safeway’s 
egg processing plant, Safeway’s bakery, causing work stoppages in the retail 
stores and in the egg and bakery plants where there had been no dispute, all of 
which were located at points other than the establishment employing the ware- 
house and driver employees. The strike was terminated September 8, 1952, 
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On December 16, 1951, the I. B. T. C. W. and H. Local No. 941, El Paso, Tex., 
representing employees of Safeway’s grocery, produce, and meat warehouses in 
El Paso, Tex., went on strike and pickets were posted at the El Paso grocery, 
produce, and meat warehouses on that date. The following day, pickets were 
placed on all Safeway retail locations in El Paso, Texas, and in all Safeway 
retail store locations in Albuquerque, New Mexico. Picketing of the retail store 
locations in both cities caused work stoppages of employees employed in the 
retail locations. At the time pickets were posted in the retail stores in El Paso 
and Albuquerque, contracts were in effect with the Retail Clerks Internationa) 
Association and Amalgamated Meat Cutters’ Union and no dispute existed with 
either union. 

On May 11, 1950, the teamsters’ local 523, Tulsa, Okla., representing employees 
of Safeway’s trucking department, grocery and produce warehouses, struck and 
picketed the grocery and produce warehouses. The following day, pickets were 
placed by said union at all retail store locations in the city of Tulsa. At that 
time no dispute existed between Safeway and either the clerks’ or the meat cut- 
ters’ unions. This picketing resulted in a work stoppage of the clerks and 
meat cutters. 

Similar union activities of picketing and boycotting beyond the area of the 
collective bargaining unit involved in a dispute with Safeway have occurred in 
connection with Safeway’s operations in other areas. It would be needless to 
add further examples as they would be merely cumulative of those shown above 

Proposed amendment 1, subsections A and B, would make the provisions of 
section 8 (b) (4) applicable to separate establishments of the same employer and 
would prohibit a striking union picketing other establishments of the same em 
ployer beyond the collective-bargaining unit involved in a dispute with the 
employer. 

Subsection C would prevent the boycott activity in areas outside and beyond 
the area of the unit involved in a controversy with the employer, whether the 
same employer or other employers. 

It should be noted that proposed amendment 1 would not present multiple- 
employer bargaining with a local union that represents employees of more than 
one employer included within the same collective bargaining unit, nor would it 
prevent collective bargaining for multiple units of an employer whose employees 
are included in the same collective bargaining unit. 

Most generally, it is the local union which conducts bargaining with employers, 
but most local unions are subordinate units of nationals which define the locals’ 
powers and duties. The national unions, through their constitutions and the 
requirement that local unions abide by the conditions imposed by the national 
unions, effectively control the collective-bargaining activity of locals. The Retail 
Clerks International Association signs its contracts as “Retail Clerks Interna- 
tional Association, by its Agent, Local No. —.” The constitution and bylaws 
of the Amalgamated Meat Cutters & Butcher Workmen provides that “no union 
can be recognized or any scale of wages recognized without the sanction of the 
international executive board.” 

While national and international unions may perform a service for locals to 
which the members belong, in the way of education, research, financial aid, 
and recommended policies, their power to direct the negotiations of a local and 
their power to cause picketing, strikes, and boycotts by other locals to force 
employers to deal with a local having a controversy is excessive and creates 
monopolistic power contrary to the intent of the Taft-Hartley Act and the 
general policy of that act. The action of internationals in using other employee 
units where no controversy exists to bring economic pressure upon employers to 
force employers to recognize, bargain, or agree with an appropriate unit having 
a controversy with employers should be prevented so as to confine the con- 
troversy to the area of the appropriate unit of the industry in which the dispute 
arises, 


Exursit 1 


SAFEWAY BRANDED AS ANTIUNION 


Motivated by a growing concern over the increasingly antagonistic antiunion 
attitude and eonduct of Safeway Stores, Inc., toward local unions of the Retail 
Clerks International Association (and to other international unions as well), 
the RCIA decided to meet the issue head on by convening a committee in Denver, 
Colo., to study the situation and recommend appropriate action. 
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Such a meeting was first suggested by local 7, of Denver, which is the current 
target of Safeway’s unfair and hostile activity. Safeway has refused to nego- 
tiate in good faith with local 7 and has flatly rejected a proposal to arbitrate 
differences. 

After a complete, 2-day investigation, based upon firsthand reports, the com- 
mittee—which is to be known as the national Safeway committee—found that 
the only issue in dispute between local 7 and Safeway was the normal desire of 
the employees for a 40-hour, 5-day workweek with a guaranty against any 
reduction of present weekly wages during the term of the agreement. 

It was concluded that Safeway’s attitude is wholly indefensible since the 5-day, 
10-hour week is quite prevalent and well established throughout the chain’s 
farflung operations, and that such working conditions are standard practice in 
all other industry. 

The committee recognized this attitude of Safeway’s as a threat, not only to 
members of local 7, but also to other local unions of the RCIA having contractual 
relations with the company. It was also felt that such thinking was equally 
detrimental to employees of Safeway who happen to be represented by inter- 
national unions other than the RCIA. Out of the committee’s deliberations came 
the following recommendations and directives. 

(1) A permanent organization has been created—national Safeway committee. 
Membership is drawn from those representing the employees of Safeway, who are 
local union members, on a nationwide basis. 

(2) The committee and the RCIA fully endorse the position taken by local 7 
n Denver, and the similar attitude of local 1564, of Albuquerque, N. Mex., whose 
nembers are now on strike against Safeway. 

(3) Complete support—both financial and moral—is pledged to all local unions 
of the RCIA in dispute with Safeway Stores, Inc. 

(4) The committee specifically denounced the attempt of Safeway to create 
a sort of second-class citizenship for female employees by proposing a 2-cent 
per hour differential in pay. 

The committee pointed out that the principle of equal pay for equal work is 
now recognized throught the civilized world. It was particularly distressed, at 
this stage in the progress of mankind, to find that Safeway Stores, Inc., is attempt- 
ing to undermine this basic philosophy of equality in sex—a philosophy which 
was established by local unions of the RCIA, through negotiations with Safeway 
many years ago. 

(5) The committee assailed the coercive letter—recently sent out by Safeway 
to all of its employees in Denver—which threatened reprisals against them for 
their lawful exercise of personal rights and civil liberties guaranteed them by 
Federal and State statutes alike. 

(6) The committee was notably disturbed by the fact that although some 2 or 
3 weeks prior to its meeting, Safeway suggested a pay increase of 5 cents on the 
hour across the board but is now offering females only 2 cents and male 4 cents 
per hour raise. 

It would appear, the committee concluded, that it is the express desire of the 
employer not to attain agreement but to prevent it and thus prolong its dispute 
with local 7. This constitutes further evidence of bad faith toward bargaining 
by Safeway. 

(7) No further details of plans made by the committee to combat Safeway’s 
antiunion attitude, or the methods with which such plans will be effectuated, are 
to be made public at this time. 
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Exursir 3 


To WHom Go THE Spors? 


This gala winter season of bright colors and festivities cannot be celebrated by 
hundreds of men and women, and their children in Denver, Colo. 

That was decided for these men and women on November 7 by Safeway Stores, 
Inc. For Safeway is one firm responsible for the circumstances that has caused 
these workers—their food clerks—to suffer greatly in recent weeks. 

As a result, we are resolved that every citizen in America who patronizes this 
gigantic concern, known as Safeway, is going to get these facts: 

Safeway had a contract with the members of the Food Clerks’ Local Union, 
No. 7, which expired November 7. In asking for renewal of that contract, the 
members of the union requested changes giving them a 5-day, 40-hour week with 
no change in take-home pay. This request was in line with hours worked in 
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other cities, in keeping with the workweek of most other industries, and also 
permissible under Wage Stabilization Board regulations. Safeway said “‘No.” 

1. Since September 15 the Denver union has offered Safeway 18 amendments 
in contract negotiations, each in succession more favorable to management, in 
order to reach an agreement. Safeway rejected them all. 

2. Up to now Safeway has not offered the union a single proposition for settle- 
ment in 3 months of negotiations except tricky ultimatums designed to cut their 
employees pay. 

At last the union discovered it could not trust Safeway management to bargain 
in good faith, so it proposed that the entire matter be presented for settlement 
either to an impartial board of arbitration, or to Denver’s Labor-Management- 
Citizens Commission (the latter was created for the purpose of recommending 
solutions to such difficulties )—with the promise that the results of such a hearing 
would be binding upon both parties. Safeway dismissed this proposal as 
unworthy of discussion. 

But that isn’t the whole story. Because now (figuratively speaking) this 
billion-dollar corporation known as Safeway has stealthily plunged a two-headed 
fiend into the dispute on its side—a monster made up half of fear and half of 
hunger. 

Fear is the element Safeway is using to try to force these unflinching workers 
back to work without a contract. For they have written letters to these striking 
employees threatening them with the loss of their jobs unless they return to work 
as strikebreakers. 

Hunger, however, is the cruelest weapon this Wall-street-controlled firm has 
utilized to break our strike. Because they know our union’s small treasury, 
which is being swiftly drained by hungry members, is no competition for the 
stuffed vaults and well fed peerage of their mighty enterprise. 

Will you help us in this struggle? 

Please do not shop at Safeway! 

Foop CierKs’ Loca UNIon, No. 7, 
DENVER, COLO. 


ExHrpsit 4 


FEDERATED TRADES & LABOR COUNCIL, 
(FREsNo LABOR COUNCIL), 
Fresno 21, Calif., December 18, 1952. 
Mr. Ropert FINLEY (DEXTER SERVICES), 
Safeway Stores, Inc., San Francisco, Calif. 

Dear Srr: I have been instructed by the Fresno Labor Council to communicate 
with you to express the feeling of the affiliated unions of this council in regard 
to the position taken by the Safeway Stores in their dispute with Retail Food 
Clerks Local, No. 7, and Butchers Local, No. 634, of Denver, Colo. 

It is the firm belief of the members of this council that the tactics which have 
been pursued by Safeway Stores, Inc., during the last 2 years, not only in the 
case of the dispute with the above-mentioned unions but in their labor relations 
in general, are not in the best interests of the employer or the employees. 

If this company is to expect the support and patronage of union members in 
the areas served by their retail establishments, then certainly Safeway’s anti- 
union tactics should undergo a drastic change. 

We will be most happy to see a change in the attitude of this firm and we 
believe that it would be more than repaid in added patronage to their stores in 
the areas served by Safeway. 

We hope that you will give some earnest consideration to adopting a more 
liberal policy in dealing with the employee group. 

Very truly yours, 
C. H. Cary, 
Secretary, Fresno Labor Council. 
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PROPOSED AMENDMENT 2 


Excluding certain subject from the scope of collective bargaining and making it 
unlawjul to force an employer to bargain with respect thereto and providing 
a remedy at the instance of the employer to preevnt such unlawful action 

A. It is proposed that section 8 (d) of the National Labor Relations Act be 
amended by adding (1) following the (d) so that the section will then be desig- 
nated as (d) (1), and that the following new subsections be added: 

“(2) To bargain collectively under section (d) (1) shall not include or require 
the employer to bargain or agree concerning union demands with regard to, but not 
limited to, the following subjects: 

“(A) The determination of the management organization, and the selection of 
persons for promotion to supervisory and other managerial positions; 

“(B) The determination of financial policies including accounting procedure, 
prices of goods sold, services to be rendered to customers, or customer relations ; 

“(C) The determination of the equipment to be used in the business, the proc- 
esses, techniques, methods, or means of acquisition, manufacture, processing, 
transportation, or distribution of materials, the location and number of the 
employer’s plants or establishments, including the establishment of new units and 
the relocation or closing of old units; 

“(D) The determination of the type and source of products, materials, or 
services purchased, acquired, manufactured, produced, processed, sold, or offered 
by the employer ; 

“(E) The determination of the hours during a day or the days during a week 
during which the employer’s business shall be conducted or in operation ; 

“(F) The determination of work or service to be performed for an employer, 
the size of the working force desired by the employer to perform work or service, 
the time during the day or week when work or service shall be done, the alloca- 
tion and assignment of work to workers, the determination of policies affecting 
the selection of employees, the establishment of work-quality standards and judg- 
ment of workmanship required, and the protection, control, and use of the 
employer’s property ; 

“(G) The determination of safety, health, and property-protective measures 
where legal responsibility of the employer is involved ; 

“(H) Proposals which if agreed to would require the employer to violate the 
law, breach an existing contract, or require an employer to recognize and bargain 
with a labor organization as the bargaining representative of or with respect to 
rates of pay, wages, hours, or working conditions, of individuals defined by this 
act as supervisors ; 

“(I) All other proposals where the purpose thereof does not bear a reasonable 
relation to a legitimate labor objective within the scope of collective bargaining as 
defined in section (dy (1). 

“(3) It shall be unlawful for any person to compel or attempt to compel, coerce, 
or force any employer to bargain collectively concerning a subject set forth in 
section (d) (2). 

“(4) Any person who is damaged or threatened with damage, injury, or inter- 
ference with the conduct of his business by reason of a violation or a threatened 
violation of section (3) shall be entitled to bring an action in any State court of 
competent jurisdiction or in any district court of the United States having juris- 
diction of the parties without respect to the amount in controversy or without 
regard to the citizenship of the parties, for a restraining order, temporary in- 
junction, or injunction, or such other relief as may be proper. Any labor or- 
ganization may sue or be sued as an entity and in behalf of the employees whom 
it represents in the courts of the United States. 

“For the purpose of this section, the provisions of section 208 (b) and (c) and 
section 301 (ce), (d), and (e) of the Labor-Management Relations Act of 1947, 
as amended, shall apply. 

“An action in either the State or Federal courts may be maintained irrespec- 
tive of whether the acts complained of may also constitute an unfair labor prac- 
tice under the National Labor Relations Act, as amended, and such an action 
shall not be abated because of the pendency of any unfair labor practice charge 
or complaint before the National Labor Relations Board.” 

B. Statement in support of proposed amendment 2 to Taft-Hartley Act ex- 
cluding certain subjects from the scope of collective bargaining. 

This proposed amendment is designed to exclude from collective bargaining 
subjects concerning which management should have sole discretion in order to 
perform management functions, to clarify and exclude subjects which are not 
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within the scope of collective bargaining and to provide a prompt remedy against 
compelling bargaining on subjects not properly within the scope of collective 
bargaining. 

If unions seek to compel bargaining on questions outside the scope of col- 
lective bargaining, the only way that such action may now be challenged is to 
charge the union with refusal to bargain. This would include the filing of 
charges, the issuance of a complaint, a hearing before a trial examiner, the 
determination by the Board, and finally petition to enforce the Board's order in 
the circuit court of appeals, before a decree of a court could be secured to pre- 
vent unlawful strikes, boycotts, or other concerted acts and disruptive practices, 
It is true that a temporary injunction could be applied for pending the Board's 
final determination, but the use of this discretionary injunction procedure has 
been limited by the Board to unusually notorious cases. If action by a union 
is not for a legitimate objective concerning wages, hours, and other terms and 
conditions of employment, there is no rational reason why an employer should 
be required to await the pleasure of the National Labor Relations Board pro- 
cedure before taking prompt action to protect his business from injury. There 
is no reason why an employer who is faced with demands that have no reason- 
able relation to any legitimate objective of labor and is outside the scope of col- 
ective bargaining should be coerced by the provisions of the National Labor 
Relations Act to forego any effective remedy until the union has destroyed his 
business or forced him to accede to unlawful union demands in order to avoid 
destruction of his business. 

Section 8 (d) defines “collective bargaining” to be the obligation of the em- 
ployer and the representative of employees to meet, confer in good faith with 
respect to “wages, hours, and other terms and conditions of employment, or the 
negotiation of an agreement, or any question arising thereunder, and the execu- 
tion of a written contract incorporating any agreement reached if requested by 
either party, but such obligation does not compel either party to agree to a pro- 
posal to require the making of concessions * * *.” From this language it is 
seen that the legitimate objectives which a union may present are those concern- 
ing wages, hours, and other terms and conditions of employment, or any question 
arising thereunder, and the execution of a collective-bargaining agreement. This 
is in fact a limitation upon the subjects which a union may demand or upon 
which an employer may be required to bargain. All other subjects are excluded. 
Nevertheless, employers are constantly presented with demands by unions for 
bargaining on subjects that are not properly within the scope of collective bar- 
gaining. Employers are forced to accede to many demands because there is no 
definite description of the subjects in the act concerning which the employer 
is not required to bargain, nor giving the employer an effective remedy when 
such improper demands are made. In order to avoid long and disastrous strikes 
resulting in disruption of production, transportation, and distribution, Congress 
should define some of the more important subject matters which are not subject 
to collective bargaining and provide employers subject to such improper demands 
an effective remedy. 

Accordingly, by adding a new section following section 8 (d), this proposed 
amendment provides that collective bargaining shall not require an employer to 
bargain or agree concerning the subject matters listed under (A) through (H). 
This list is not all-inclusive, but subsection (I) provides that all other proposals, 
where the purpose thereof is not within the scope of collective bargaining, shall 
not require the employer to bargain and shall be subject to the injunctive remedy 
of the proposed amendment. 

The subjects covered by subsections (A) and (B) would certainly fall within 
the scope of the duty of management to manage and should therefore be excluded 
from the scope of collective bargaining. 

Subsection (C) permits the employer to determine how the business shall be 
run and the equipment and goods to be used. It would permit the employer to 
determine whether new processes, techniques, etc., should be employed. 

Subsection (D) would permit the employer to determine the type and source 
of products, materials, or services to be acquired, manufactured, processed, ete. 
The words “type” and “source” are important and would prevent unions from 
requiring employers to agree concerning the type of a material or the source of 
a material upon or about which labor would be performed. 

Subsection (E) would permit the employer to determine the hours and days 
of operation of his business. Unions have demanded and struck to enforce agree- 
ment with employers that the employers’ establishments be closed during desig- 
nated days of the week or during designated hours of the day. When a business 





3582 TAFT-HARTLEY ACT REVISIONS 


shall be operated depends upon many factors, such as the character of the busi- 
ness, the products processed, manufactured, or sold, the customers’ needs, and 
therefore demands upon the seller, competition, and practices or customs of the 
locality. To permit an employer to determine the hours of the day or the days 
of the week during which his business shall be conducted does not deprive em- 
ployees of the right to bargain concerning the number of hours employees shall 
work in a day or a week, nor the pay they shall receive for the work performed, 
nor the time of the day during which they perform such work, nor other relative 
factors concerning the performance of such work. 

Subsection (F) would permit the employer to determine the work or service 
he desires performed and the size of the working force he desires to perform 
the work, together with other overall incidental management prerogatives con- 
cerning the type of work, the selection of employees, work quality standards, and 
the use of the employer’s property. By various devices unions are constantly in 
one form or another controlling these questions which are essential for the proper 
management and operation of a business. 

Subsection (G) protects the employer in establishing safety, health, and prop- 
erty protective measures where some law requires compliance with conditions 
relating thereto. 

Subsection (H) provides that an employer would not be required to recognize 
or bargain concerning rates of pay, wages, hours, or working conditions of indi- 
viduals defined as supervisors. This is implied in section 14 of the present act 
but is not made explicit. Unions continue to demand, and by strike force, the 
inclusion of supervisors in units with those whom they supervise. While the 
definition of an employee excludes a supervisor and section 14 of the NLRA 
provides that an employer shall not be compelled to deem persons defined as 
supervisors as employees for the purpose of collective bargaining under any 
Federal or local law, the employer’s right to refrain from bargaining, unless he 
voluntarily desires to do so, should be made explicit by excluding from the scope 
of collective bargaining the subject of bargaining for supervisors. 

Subsection (I) provides that an employer shall not be required to bargain 
eoncerning all other proposals which are not a legitimate objective of labor and 
within the scope of collective bargaining. This section is intended to cover any 
other improper proposals or demands of a union not expressly mentioned in 
subjects identified by (A) through (H) above. 

Section (3) of the proposed amendment provides that it shall be unlawful to 
compel or attempt to compel, coerce, or force an employer to bargain concerning 
the subjects set forth in (A) through (I). Thus, any strike or boycott or 
threatened strike or boycott or other type of concerted activity to enforce de- 
mands for which an employer is not required to bargain would be an act to 
compel, coerce, or force an employer to bargain. 

Section (4) of this proposed amendment would permit a State or Federal court 
to issue an injunction in the case of any violation or threatened violation of 
section (3). Section (4) further provides that suits against unions may be 
brought in the Federal courts, notwithstanding the provisions of the Norris- 
LaGuardia Act which prevented Federal courts from entertaining jurisdiction to 
issue an injunction in matters arising out of labor disputes, whether the objective 
of the labor activity is lawful or unlawful or conducted by lawful or unlawful 
means. Section (4) further provides that such injunction may be instituted 
and maintained even though the same acts of the union may be an unfair labor 
practice under NLRA. 


PROPOSED AMENDMENT 8 


Making a current certification by the Board a condition precedent to employer 
recognition of a representative of employees 

A. It is proposed that the portion of section 9 (a) before the word “Provided” 
be amended to read as follows: 

“(a) Representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for such 
purposes, and currently certified by the Board as such, shall be the exclusive rep- 
resentatives of all the employees in such unit for the purposes of collective bar- 
gaining in respect to rates of pay, wages, hours of employment, or other conditions 
of employment :”’. 

B. Statement in support of proposed amendment 3 making a current certifica- 
tion by the Board a condition precedent to employer recognition of a representa- 
tive of employees. 
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This proposed amendment would make it a condition precedent for a union toe 
request collective bargaining that it be currently certified by the Board as exclu- 
sive representative of the employees it claims to represent. 

This is accomplished by inserting the italicized words in the first portion 
of section 9 (a) which defines an exclusive representative. With this provision 
added, it would not be an unfair labor practice for an employer to refuse to 
bargain collectively with a representative of his employees unless such repre- 
sentative was certified by the Board. Section 8 (a) (5) makes it an unfair 
labor practice for an employer to refuse to bargain collectively with the repre- 
sentatives of his employees subject to the provisions of section 9 (a). The 
employer could refuse to bargain with a union unless it was a certified union. 

A great many controversies and strikes arise over the question as to whether 
or not the union actually represents the employees. Under the present language 
of section 9 (a) the Board has held that the employer must bargain with a union 
which exhibits cards showing that it represents a majority of the employees even 
though employees who have signed the card have thereafter changed their minds. 


PROPOSED AMENDMENT 4 


To amend section 8 (b) (6) of the Taft-Hartley Act on featherbedding 
A. It is proposed that section 8 (b) (6) of the National Labor Relations Act 


be amended to read as follows: 

“(6) To cause or attempt to cause an employer to agree to employ or to 
employ any person or persons to perform work or service not desired by the 
employer, or to pay or give or agree to pay or give any money or other thing 
of value in lieu of employment or on account of failure to employ any person 
or persons for work or services not desired by the employer: Provided, That 
nothing in this subsection (6) shall be construed as denying employees the 
right to bargain collectively concerning rest periods, call-in pay, and idle 
time pay.” 

B. Sivtaanasl in support of proposed amendment 4 on featherbedding. 

This proposed amendment would substitute new language for the present 
language in section 8 (b) (6) prohibiting featherbedding. Whether work is 
to be performed or money is to be paid is conditioned upon the desire of the 
employer. It is believed that this amended language will close the loophole 
pointed out by the Supreme Court in the Gamble Enterprises and American 
Newspaper Publishers cases. So-called featherbedding arises under situations 
in which payment is sought for work that is not done, or in which more work 
is done, or more workers used, than is reasonably required for efficient or 
proper operation of a business. To permit unions to insist upon more employees 
than is reasonably necessary to perform a job, or to pay for work not performed, 
or to hire employees not needed, raise the cost of business operations, increase 
prices, and burden the economy at the expense of consumers. Unions have 
contended that they have a right to bargain concerning such matters and that 
it is improper to leave the determination to the employer of what work is needed 
and the number of persons to be employed to perform the work. The evil of 
so-called featherbedding is well known. 

Under the proviso to this amendment, collective bargaining is permitted with 
respect to rest periods during the day, call-in pay, or those situations where 
an employee is requested to report for work and upon arrival finds there is 
no work available or only part of a day’s work, and idle-time pay which normally 
is concerned with pay for employees who are idle during a day or a part thereof 
due to a breakdown of machinery or some other unavoidable stoppage of 
operations, 

The Staff Committee Print No. 2, dated May 23, 1953, concerning proposals 
to amend the Taft Act, prepared for the use of the Senate Committee on Labor 
and Public Welfare, proposes that the words “in the nature of an exaction” 
in the present section 8 (b) (6) be stricken and that the following words be 
added to the paragraph “Or which are not relevant or useful”. This language 
“relevant or useful” would have covered the bogus-setting of the American 
Newspaper Publishers case, but it is doubtful if it would have covered the 
featherbedding demands in the Gamble Enterprises case, nor would it cover 
many situations which arise where unions demand a helper or an assistant to 
assist in performing work where there is no need for such additional employee. 
In such a situation, the additional employee’s work would be relevant and 
useful, even though both men did only what one man normally would do. By 
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using the words “relevant or useful,” all featherbedding work would be sub- 
ject to negotiations and a final determination of what was relevant or useful 
would consequently rest in the discretion of the Board. The proposed language 
of “relevant or useful” in the staff committee’s proposal referred to above 
would not prevent the evil against which the featherbedding section is directed 
and would only make it a subject of litigation. 

The attached proposed amendment places this responsibility upon the em- 
ployer, where it properly belongs. 


PROPOSED AMENDMENT 5 


lo amend section 13 of the Taft-Hartley Act to balance the right to lock out 
against the right to strike 


A. It is proposed that section 13 of the National Labor Relations Act be 

amended by striking the period at the end thereof, inserting a colon, and adding 
the following: 
“Provided, That where employees of competing employers have a common bar- 
gaining representative and where such competing employers have selected or 
designated a person as the common bargaining representative for the purpose 
of bargaining collectively with such common representative of the employees 
of such competing employers, a strike or other concerted activity by employees 
against one or more of said competing employers, or a lockout or other con- 
certed activity by any one or more of said employers, shall be considered a 
strike or lockout, as the case may be, against all such competing employers 
or against all employees of said competing employers represented by their 
common representative.” 

B. Statement in support of proposed amendment 5 to the Taft-Hartley Act 
balancing the right to lock out against the right to strike. 

Section 183 of the NLRA provides that nothing in the act shall diminish the 
right of unions to strike except to the extent that the act restricts strikes. The 
attached proposed amendment to secion 13 would legalize the principle that 
a strike against one employer in a bargaining unit is a strike against all 
employers. It also provides that a lockout by one employer in a bargaining 
group would constitute a lockout against all employees of all employers in the 
same group. 

In the cases of Morand Bros. Beverage Company (91 N. L. R. B. 409, 26 
L. R. R. M. 1501) and Davis Furniture Company (94 N. L. R. B. 52, 28 L. R. R. M. 
1032) (reversed by the United States Court of Appeals for the Ninth Circuit), the 
Board held that 11 members of an employers’ association engaged in bargaining 
with a local union concerning employees of all the employers could not close down 
because the union had struck the 12th member of the employer association. 
The Board held this lockout interfered with, restrained, and coerced all the 
employees in the bargaining unit in the exercise of their rights guaranteed by 
section 7 and was in violation of section 8 (a) (1) of the NLRA. Subsequent 
Board decisions have not made clear the Board’s position nor does the ninth 
circuit court decision settle the question. Congress should make certain that 
the rule on this question is definite. Because of the uncertainty of these 
decisions, unions, in many instances, follow the policy of striking one employer 
of a bargaining group who is not in a position to withstand a strike and securing 
that employer’s contract. The union then proceeds to pick off one employer 
at a time and thus is able to break the employers’ bargaining group. By doing 
so, the union refuses to bargain with the representatives chosen by the employers. 
The holding of the Board has given to the unions an economic advantage con- 
trary to the general intent of the act, and thereby throws the weight of the 
Board in an economic conflict on the side of the unions rather than permitting 
the economic forces of one group to be balanced against the other. 


PROPOSED AMENDMENT 6 


Providing for local autonomy and democracy in unions 


A. It is proposed that section 8 (b) (1) (A) of the National Labor Relations 
Act be amended to read as follows: 

(1) to restrain or coerce (A) employees in the exercise of the rights guar- 
anteed in section 7: Provided, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules with respect to the acquisition 
or retention of membership therein except as provided by section 14 (c) and 
(d):”: 
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and that section 14 of the National Labor Relations Act be amended by adding 
two new subsections (c) and (d) at the end thereof to read as follows: 

“(e@) Neither the proviso to section 8 (b) (1) (A) nor any other provision 
of this act shall be construed as authorizing a local collective-bargaining rep- 
resentative, chosen by employees as their exclusive representative in an appro- 
priate bargaining unit, the power to deny to such employees their rights under 
section 7 to bargain collectively, and conclude agreements with their employer, 
through their chosen local representative without restraint from, or because 
of, any arrangement, directly or indirectly, between such local representative 
and any affiliation or association, directly or through a federation, association, 
or yarent labor organization, limiting, conditioning, or subjecting the collective 
bargaining of such representative to the control or approval of any said labor 
organization, affiliation or association. 

“(d) No labor organization shall deny to employees or members the following 
rights: 

“(1) Membership in a labor organization shall be available to all persons 
on the same terms and conditions generally applicable to other embers without 
discrimination. 

“(2) No initiation fees or dues shall be required as a condition of member- 
ship or continuation of membership which are not generally applicable to all 
members without discrimination. 

“(3) Initiation fees and dues shall not be excessive or discriminatory con- 
sidering relevant factors, including practices and customs of the labor organi- 
zation involved and similar labor organizations and wages currently paid to 
member employees. 

“(4) Each union member shall have the right of free discussion or free 
speech in or outside meetings of labor organizations without discrimination 
or punishment, whether by way of reprimand, fine, suspension, expulsien or 
otherwise, because of having exercised such right. 

“(5) All members shall have an equal right to vote and there shall be no 
discrimination against any member for having exercised such right. 

“(6) No labor organization shall deny to its membership the right to elect 
its officers and directors or governing body at least once each year. All members 
shall be notified of the time and place of election not less than 30 days prior 
to the date thereof. No member shall be denied the right to nominate any other 
member for any office or position to be voted upon at the election. The names 
of all persons nominated shall be included in the list of nominees to be voted 
upon at the election. All voting at elections shall be by secret ballot and the 
tally of ballots shall be open to observation by any candidate or the designee 
of any candidate. All ballots and tallies shall be retained by the labor organi- 
zations for a period of 30 days during which time any member shall have the 
right to protest the election or the count or tally by filing a petition with the 
labor organization requesting a review of the election proceedings, including 
the right of any member to vote and the accuracy of the count or tally of the 
vote. Upon the filing of such a petition the labor organization shall designate 
one or more members to represent it and the petitioner may designate an equal 
number of members to represent the petitioner, who shall meet within 10 days 
and review the election proceedings. If the members so chosen are unable 
to agree concerning any question under review, then such issue shall be sub- 
mitted to the appropriate office of the general counsel of the Board, which 
office shall investigate and determine the issue. In the event that the petitioner 
or the labor organization is aggrieved by the decision of those appointed to 
review the election or by the determination of the Office of the General Counsel, 
either may file a suit in a court of competent jurisdiction for redress of their 
alleged grievance. 

“(7) No member shall be reprimanded, fined, suspended, expelled, or discrimi- 
nated against for any act or conduct unless the labor organization’s constitution, 
bylaws, rules, or regulations by clear and precise language describes the offense 
which makes such act or conduct a violation of such laws or regulations, and 
no member shall be charged with violation of any such law or regulation which 
was not in effect at the time the alleged act or conduct occurred. 

“(8) No member shall be charged with a violation of the laws or regulations 
of a labor organization except upon a written, sworn statement setting forth in 
ordinary, plain language the acts or conduct committed or omitted and specifying 
the laws or regulations which said act or conduct is alleged to constitute a 
violation. 





3586 TAFT-HARTLEY ACT REVISIONS 


“(9) Any member charged with a violation of the labor organization’s laws, 
rules, or regulations must be informed of the charge against him together with 
a copy of the sworn statement, and shall not be denied the right to a fair and 
full hearing on all charges before persons other than those making the charges, 
and shall not be denied the right to hear the evidence presented against him 
or the right to present evidence in his own behalf. Any hearing upon a charge 
shall be heard within a reasonable time. 

“(10) Decisions upon any hearing must be based upon the facts presented 
to the body designated to hear the charge. 

“(11) Any member (including any person who has been denied membership 
or the continuation of membership) shall have the right at any time to petition 
a labor organization for redress of any grievance or for the protection of any 
right, by filing a statement with the labor organization setting forth in plain 
language the facts concerning such grievance or rights which such member 
feels would justify relief and stating the specific or other appropriate relief to 
which he feels entitled. Upon receipt of such petition, the labor organization 
shall provide for a fair and full hearing to be held to determine whether such 
petition should be allowed or denied, or allowed in part and the remainder 
denied. Such hearing shall be held not less than 10 nor more than 30 days 
after receipt of the petition. Such hearing shall be heard by a hearing com- 
mittee which shall consist of five members. No committee shall include more 
than one member who is an officer or paid agent of the labor organization. No 
petitioner shall be denied the right to present evidence or the right to hear the 
evidence presented in opposition to or in support of his petition. Decisions upon 
uny hearing must be made within 30 days from the close of the hearing, must be 
based upon the facts presented to the hearing committee, and the committee 
shall set forth its decision and its reasons therefor in writing. Any person who 
feels aggrieved by the decision of the hearing committee shall have the right 
to bring an action in any State or Federal court of competent jurisdiction for a 
review of the decision of the hearing committee. Such court action may be 
maintained without regard to any other or further remedies or procedures that 
may be provided under the constitution, bylaws, rules, or regulations of such 
labor organization. No labor organization or its agents shall discriminate 
against any member because such member resorts to a hearing before a hearing 
committee as herein authorized or to a court for the protection of his rights, or 
because such member fails to exhaust other remedies provided by the constitu- 
tion, bylaws, rules, or regulations of the labor organization, in connection with 
any grievance, charge, or petition, and no labor organization shall discipline, 
fine, punish, expel, or discriminate against any such member for having exercised 
such rights. 

“(12) No member shall be disciplined, punished, suspended, or expelled, or 
discriminated against because he shall have given testimony at a hearing upon 
a petition, charge, or in court, or for having made known facts concerning any 
alleged charge, grievance, or denial of any right to any officers or agents of a 
labor organization, or any other member or person, or public official or authority, 
or for having filed a petition, or taken any action to protect his rights.” 

B. Statement in support of proposed amendment 6 to the Taft-Hartley Act 
providing for local autonomy and democracy in unions. 

This amendment is intended to accomplish two purposes: The first is to permit 
local unions to be free from domination and control of national or affiliated 
unions in bargaining and concluding a contract with the employer for employees 
whom such local represents ; and, second, to assure union members certain demo- 
cratic rights. 

This proposed amendment would amend the proviso to section 8 (b) (1) (A). 
This proviso provides that section 8 (b) (1) shall not impair the right of a labor 
organization to prescribe its own rules with respect to the acquisition or reten- 
tion of membership therein. The amended language would add “except as pro- 
vided by sections 14 (c) and (d).” 

The proposed amendment would also add to section 14 a subparagraph (c) 
which would provide that nothing in the act should be construed as authorizing 
a local union the power to deny to employees of the local union the right to 
conclude collective-bargaining agreements through their local union without 
restraint or restrictions from the parent labor organization or affiliations because 
of any arrangement between the local and such affiliated unions. 

The proposed amendment would also add a further subsection (d) to section 14 
providing for certain democratic rights that shall not be denied union members. 
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If these suggested amendments should become law, section 14 (c) would pro- 
vide for local autonomy in collective bargaining and in conclusion of contracts, 
while section 14 (d) would protect the democratic rights of members. 

As an example of the failure to permit locals to engage in collective bargaining 
and conclude agreements, the testimony of John C. Lovett, Benton, Ky., before 
the House Committee on Education and Labor on March 10, 1953, illustrates the 
arbitrary power and control of national and international labor organizations 
over the local unions. It is common knowledge that the local union is subject 
to the domination and control of its parent national or international union. The 
local union must comply with the policies adopted by such parent and its affili- 
ated unions or be suspended or expelled. Although the national unions could not 
exist without the local unions and the local union could not exist without its 
members, the local membership and the local union may not in most cases con- 
clude or enter into a collective-bargaining agreement contrary to the terms and 
conditions approved by the national or its affiliates. The right of members to 
bargain and conclude a contract through their local union without restraint from 
the national unions is essential to maintain democratic rights and local autonomy. 
In order to preserve the rights of employees guaranteed by section 7 of the Taft- 
Hartley Act, it is essential to preserve local union autonomy in order to prevent 
monopoly control of the economy by arbitrary dictates of national unions. 

Union leaders have long maintained that there should be no legislative inter- 
ference with the internal affairs of unions. Unions have maintained that they 
are voluntary associations and that the rights of members are to be determined 
by the rules adopted by the association for its government, usually recorded in 
written constitutions, bylaws, and regulations; that democracy includes the right 
of free association—that is, the right of individuals to form and join organiza- 
tions of their own choosing—and that a member who joins voluntarily accepts 
the government of the association and when he no longer likes it he is free to 
withdraw. 

It is a general law that courts will refuse to interfere in the internal problems 
of fraternal associations or religious societies, particularly where such asso- 
ciation or society provides a procedure for the hearing and determination of 
rights of members or their grievances. Although the courts have used deci- 
sions applicable to such voluntary fraternal or religious societies in determining 
rights of union members, it is clear that the reason for nonintervention in lodge 
and church cases has little application to the factual situation existing today 
calling for the protection of union members to certain fundamental rights. 

The law withholds its hand in the case of fraternal or religious associations 
because individuals are exercising their right of free association. However, a 
union is not a free association. A worker does not have a free choice whether 
he shall come within its power, nor can he readily escape and maintain a liveli- 
hood. The Taft-Hartley Act recognizes the right of a union to represent all 
employees in a unit whether they are members or not, and recognizes the rights 
of unions when they represent a majority of the employees to require all other 
employees to be members of the union, and the union may require the employer 
to discharge an employee for failing to pay regular initiation fees and dues. 
Workers do not voluntarily submit themselves to a union but are bound by the 
union’s decisions regardless of their choice. A worker’s only escape is to have 
a voice in the union or to quit his job and seek another, probably governed by 
another union. Thus, a substantial part of the compulsory jurisdictions of 
unions over their members and the unions’ control of members through disci- 
plinary action is derived from the law. One of the avowed purposes of the 
Wagner Act and the Taft-Hartley Act and of various State laws is that of 
encouraging free collective bargaining between employers and representatives 
of employees. However, there can be no free collective bargaining when mem- 
bers are not free to make known their views to their unions. While a govern- 
ment in deference to the right of free association may refuse to prescribe the 
internal structure for voluntary associations, it becomes a positive duty and 
obligation to prevent oppression and arbitrary control where the law provides 
the force that sanctions the compulsion to membership in such associations. 

Unions control their members through the disciplinary power contained in 
the union constitution, bylaws, and regulations. The disciplinary power, when 
used to achieve proper economic objectives, can serve a useful purpose for the 
union and its members and creates no problem so long as the economic goals are 
democratically decided upon by the members, and those accused of violations 
are given a fair trial. However, union discipline is a crucial factor in union de- 
mocracy because it can be used to stifle all opposition. Although many unions 
permit debate, none are wholly immune from the danger that discipline may 
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be used as a political weapon to crush opposition to union leaders’ policies, 
Democracy is more than a majority rule. It is also minority’s rights. The ma- 
jority in power must be subject to the challenge by minorities who have freedom 
to persuade others to join them and thereby become a new majority with new 
policies and leadership. It is this very process of minorities seeking to become 
majorities which is threatened by union discipline. An essential element of 
democracy in unions is the right to know specifically what acts are permissible 
and what acts are not, and the right of an accused to a fair trial, the right to 
know the charges and the evidence on which such charges are based, the right to 
present a defense, the right to a competent and unbiased tribunal to review the 
disciplinary action, and, above all, the right to free expression of his views 
as well as an effective remedy to protect his rights. 

The proposed amendment is designed to protect these rights of members and 
through the protection of these rights give to the members a voice in determining 
the policies of their union. While some unions are democratic, others have con- 
stitutional provisions which restrict political activity and nearly all have con- 
stitutional provisions or bylaws which are readily adaptable to the restriction 
of activities of political rivals or those who would voice opposition to the policies 
of the majority. 

Clyde W. Summers, professor of law, University of Buffalo, in an article 
entitled “Union Democracy and Union Discipline,” appearing in the Proceedings 
of New York University Fifth Annual Conference on Labor, published by Mat- 
thew Bender & Co., Inc., 1952, points out that 15 international unions have 
provisions prohibiting the issuance of any circulars among the membership 
without the consent of the international officers. Such unions prohibit the 
organizing of any group within the union whose purpose is to attempt to shake 
its policies or influence the choice of officers. That these provisions do more 
than limit debate and electioneering, they seriously hinder any challenge to 
the group in power. That the incumbent officers have free use of union news- 
papers to present their side of a case in their campaign for reelection while the 
opposition remains relatively helpless. 

Professor Summers further points out that 74 unions have clauses which 
limit the criticism of officers and fellow members and make such criticism 
subject to discipline. Such clauses include the following: “Any member guilty 
of slandering or circulating * * * any false statements about any member or 
* * * wrongfully condemning any decision rendered by an officer” and “publish- 
ing or circulating among the members false reports or misrepresentations.” 

He further points out that closely akin to the provisions against making state- 
rents are the ones which prohibit the filing of unfounded or malicious charges, 
which provisions appear in 35 constitutions. He also states that beyond these 
more specific clauses almost all unions have vague and general catchall clauses 
which prohibit any act or conduct in violation of their obligation or anything in 
any manner detrimental to the union. 

It is quite obvious that these clauses, by reason of their very vagueness, are 
especially susceptible to abuse. For instance, some of the cases cited by Pro- 
fessor Summers include the following: Where a member of a local union wrote 
a letter to the newspaper urging the unions to clean their own houses and 
remove racketeering leaders, the member was expelled under the charge of 
creating dissension. Four members who circulated a petition asking for an 
election were expelled by the teamsters for activity against the union. Seven 
members of the auto workers who criticized the officers and shop committee were 
expelled for conduct unbecoming a union member. Officers of a local union of 
the boilermakers who obtained a court injunction against the international’s 
illegal seizure of the local were expelled on charges of causing dissension. A 
member of the carpenters was expelled for revealing union business in public. 
Members of the Pressmen union were expelled for resorting to the 
courts. (For further cases, see annotations to the above article by Professor 
Summers. Also see article entitled “Case of the Sailors,” Stanford Law Review, 
vol. 4, p. 177, February 1952, for further discussion of the subject and citation of 
court decisions. ) 

While only a few disciplinary cases reach the courts, the constitutional clauses 
of nearly all unions may be readily used to curb those who seek to express their 
views contrary to the desires of those having political control on issues which 
may come before the local union. These constitutional provisions affect the 
position the local should take in bargaining, provisions of contracts, strike 
action, election of officers, and delegates to conventions. The very presence 
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of these provisions creates an atmosphere which produces a paralyzing fear in 

he heart of all members against speaking freely in the union or complaining to 
public officials or discussing their views with other members or resorting to 
ourts for protection. 

The typical union disciplinary procedure generally provides for a hearing 
before a trial committee whose function is to secure evidence and report its 
findings and recommendations to the local union. The local votes on the guilt 
or innocence and the penalty to be inflicted. Most unions provide for an appeal 
from a conviction to the international or the international executive board, and 
finally to the national convention. From the local determiation of guilt or inno- 
cence to the final stage of the proceedings, the whole disciplinary procedure is 
strongly dominated by union officers. The availability of appeals within the 
union provides little protection against political oppression by oflicers or intoler- 
ant majorities. Appeals to officers, committees, or conventions have little chance 
of being determined upon the facts or the merits. National officers, committees, 

r national conventions are interested in maintaining the good will support of 
the locals and the membership of the conventions will generally follow the sug- 
gestions of its officers. 

Under existing law there is little protection to union members from discrimi- 
natory and arbitrary disciplinary action based upon a desire to maintain policies 
determined by union leaders or the retention of control by such leaders. This 
proposed amendment is designed to prevent discrimination, to permit members 
the right to express their views, the right to regular election of officers by secret 
hallot and an open tally, together with prompt procedure for contesting an 
election, to require a fair trail based upon charges in writing for violations of 
acts expressly made unlawful by the union regulations prior to the commission 
of the act, and to provide for a prompt review by the courts of the disciplinary 
action of the union without exhausting involved union procedures. 

No union which believes in democracy in unions should oppose this legislation 
as it only provides the minimum standards essential to protect the democratic 
rights of union members. 


PROPOSED AMENDMENT 7 


Vaking it unlawful for a full-time officer or agent of a union to receive compensa- 
tion from any other business, vocation, or employment 

A. It is proposed that section 302 of the Labor-Management Relations Act of 
1947 be amended by adding at the end thereof a new subsection as follows: 

“(c) It shall be unlawful for any officer or agent of any representative of 
employees whose duty of employment requires his full working time for which he 
receives compensation from such representative of employees, to receive or accept, 
or agree to receive or accept, any money or other thing of value for work or 
service from any other business, vocation, or employment.” 

B. Statement in support of proposed amendment 7 making it unlawful for a 
full-time officer or agent of a union to receive compensation from any other 
business, vocation, or employment. 

This proposed amendment would amend section 302 of the Labor-Management 
Relations Act. Section 302 of the Labor-Management Relations Act makes it 
unlawful for unions or their agents or employers or their agents to receive or 
give money or other thing of value except under specified circumstances. 

To the two sections making certain acts unlawful, this amendment would add 
a third section which would make it unlawful for an officer or agent of any 
labor organization, whose duties of employment require his full working time, 
and for which he receives compensation, to receive or accept, or agree to receive 
or accept, any money or other thing of value for work or service from any other 
business, vocation, or employment. This is intended to prevent union officials 
and full-time agents from breaching their fiduciary relationship with the union 
and employee members to whom they owe their undivided loyalty, and from using 
their position with the union to favor or disfavor one employer over another. 

This proposed amendment would not apply to officers or agents of unions who 
are regular employees of an employer and carry on their union activity in addi- 
tion to their regular employment, even though they may receive some compensa- 
tion from the union for such service, nor would it apply to union officers or 
agents who are employed by the union on a part-time basis and their compensa- 
tion is fixed for part-time services. 
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PROPOSED AMENDMENT 8 


Making it a crime to coerce union members to make political contributions or 
expenditures 

A. To make it unlawful to force union members to contribute to political funds 
or for anyone to receive such funds, and to provide penalties for violations there- 
of, it is suggested that the following language be enacted into law: 

“It shall be unlawful for any labor organization or its officers or agents to 
require, coerce, or intimidate any union member to make a contribution or 
expenditure in connection with any election to any political office, or in con- 
nection with any primary election or political convention or caucus held to 
select candidates for any political office, or make a contribution or expenditure 
in connection with any election at which Presidential and Vice Presidential 
electors or a Senator or Representative in, or a Delegate or Resident Commis- 
sioner to, Congress are to be voted for, or in connection with any primary election 
or political convention or caucus held to select candidates for any of the fore- 
going offices, or for any labor organization, its officers or agents or any candidate, 
political committee, or other person to accept or receive any contributions pro- 
hibited by this act. Every labor organization guilty of violating this act shall 
be fined not more than $5,000; and every officer or agent of any labor organiza- 
tion who violates this act shall be fined not more than $1,000 or imprisoned for 
not more than 1 year, or both. ‘For the purpose of this section ‘labor organiza- 
tion’ means any organization of any kind, or any agency or employee representa- 
tion committee or plan, in which employees participate and which exists for 
the purpose, in whole or in part, of dealing with employers concerning grievances, 
labor disputes, wages, rates of pay, hours of employment, or conditions of work.” 

B. Statement in support of proposed amendment 8 to the Taft-Hartley Act 
making it a crime to coerce union members to make political contributions or 
expenditures. 

This proposed act would make it unlawful for a union, its officers or agents, to 
require, coerce, or intimidate any union member to make a contribution to any 
political office or in connection with political campaigns where Federal officers 
are to be elected under the same circumstances which section 313 of the Federal 
Corrupt Practices Act makes contributions or expenditures by corporations or 
unions unlawful. 

In drafting this proposed act, the language of section 313 of the Federal 
Corrupt Practices Act has been followed (U. S. C., 1940 edition, title 2, sec. 251; 
supp. V, title 50, app., sec. 1509). This section was amended by section 304 of 
the Labor-Management Relations Act of 1947 to prohibit unions from making any 
expenditure as well as contributions. As a result of such amendment, the 
unions have organized political committees and caused their members to make 
contributions to such committees to accomplish the objective of influencing 
Federal elections indirectly, which they are forbidden to do directly by section 
313 of the Federal Corrupt Practices Act. 

This proposed act would not prevent voluntary contributions to a political 
committee by members of unions or any other person, but makes it a crime to 
require, coerce, or intimidate union members to make such contributions or 
expenditures. 


STATEMENT OF GEORGE MEANY, PRESIDENT, AMERICAN FEDERATION OF LABOR, 
RESPECTING S. 2650 


I wish to express my regret at being unable to appear personally before this 
committee to present the views of the American Federation of Labor respecting 
the President’s recommendations on Taft-Hartley amendments as embodied in 
S. 2650, commonly referred to as the Smith bill. 

Unfortunately, the hearings before your committee are scheduled at a time 
when the executive council of the American Federation of Labor is holding its 
midwinter meeting, and I have been unable to leave these meetings for the pur- 
pose of personally appearing at these hearings. This statement is limited to a 
discussion and an analysis of the various provisions of S. 2650 introduced by 
Senator Smtih on January 11, 1954. 

I will not here undertake to discuss the views of the American Federation of 
Labor respecting Taft-Hartley revision generally. Those views were expressed 
in great detail in my appearance before this committee last spring, and our 
experiences under Taft-Hartley since that time have served to affirm and fortify 
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the need for Taft-Hartley revision along the lines which I then suggested to this 
committee. 

I must state at the outset that our reaction to the President’s recommenda- 
tions and the proposals contained in the Smith bill is one of great disappointment. 
Of the many constructive changes in Taft-Hartley suggested by responsible lead- 
ers of organized labor during the course of the 1953 hearings before this com- 
mittee, very few have been incorporated in 8S. 2650, and even when touched 
upon, have been so hedged with qualifications as to render them of little prac- 
tical benefit. The buk of the proposals are either of little consequence or are 
meaningless. Finally, several of the proposals possess potentialities of an ex- 
tremely dangerous nature. Of the three major fields in which revision is most 
urgently called for, two—union security and so-called secondary boycott—have 
been touched upon only slightly; and the third—injunctions—only to the extent 
of withdrawing the mandatory requirements while still leaving intact all the 
evils of the temporary injunction. The abandonment of Federal responsibility 
in the field of interstate commerce, as exemplified in the continuance of provi- 
sions giving the States a free hand to enact restrictions against union security, 
provided those restrictions are more severe than those contained in the Federal 
law, is extended into the nebulous field of State “emergencies.” 

Governmental intervention in the field of collective bargaining is not only 
continued but extended so that the Smith proposals, taken as a whole, would 
not promote stable and harmonious collective-bargaining relationships. 

In sum, the bill falls far short of the general overhauling of the act which is 
necessary before it can be called one which is fair to the workers of this country. 
While some of the proposals do represent a degree of improvement in the Taft- 
Hartley Act as it presently stands, other provisions contain potentialities for 
additional and even worse abuses. 

There follows a point-by-point discussion of the various proposals for amend- 
ng the Taft-Hartley Act as contained in the Smith bill. The proposed changes 
are discussed in the order in which they appear in the bill. 


1. AGENCY 


Section 2 (13) of the Taft-Hartley Act now provides that, in determining 
whether any person is acting as an agent of another person, the question of 
whether the specific acts performed were authorized or ratified shall not be con- 
trolling. This has been used to hold unions liable for unauthorized acts of some 
of their members. The President has recommended that this provision in the law 
be changed to make the common law rules of agency applicable. The Smith bill 
carries out this recomendation. In other words, a person acting as an agent must 
have some authority to act either actually given to him or implied by the facts. 

This represents a small improvement over the present law, but does not go 
nearly far enough. A hostile National Labor Relations Board or an antilabor 
court may imply some authority under the common law rule of agency when 
none actually exist. The American Federation of Labor has recommended and 
still insists that the Norris-LaGuardia Act definition of agency be written into 
the Taft-Hartley Act—that there must be clear proof of actual authorization 
or ratification by labor organizations before they may be held liable for conduct 
of their members, officers, or agents. 


2. SECONDARY BOYCOTTS 


The bill seeks to amend section 8 (b) (4) (A) with the avowed purpose as 
stated in the President’s message of liberalizing the restrictions on so-called 
secondary activity, or, as we prefer to call it, labor’s right to engage in activity 
for mutual aid and assistance. In substance, the proposed amendment appears 
designed to permit secondary activity in two situations: (1) where the primary 
employer (that is, the employer in respect to whom the primary labor dispute 
exists) has farmed out his work to another (secondary) employer, and (2) 
where the primary and secondary employers are jointly engaged in construc- 
tion work on a construction project. However, before so-called secondary ac- 
tivity can be engaged in even in these two situations, the strike against the 
primary employer must be one which has been ratified or approved by the 
representative of the employees of the primary employer whom the employer 
is required to recognize, and there must be no petition for certification by an- 
other union pending. These qualifications would seem to eliminate the per- 
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mitted secondary activity in any case where a representation strike or picketing 
for recognition or bargaining rights is being conducted against the primary 
employer and thus would permit the above-mentioned two types of secondary 
activity only where an economic strike was in progress against the primary 
employer conducted by a union which had been duly recognized or certified 
This being the case, it is clear that the relaxations of the “secondary boycott’ 
restrictions contained in the present act are very narrow and limited and go 
only a very short way in meeting the criticisms of this section which I expressed 
on behalf of the American Federation of Labor before this committee last 
spring. 

The Smith bill proposal does not eliminate the present restrictions which 
prevent workers from refusing in concert to work on or handle struck work or 
to refuse to work for an employer who is receiving goods or utilizing services 
produced or supplied by another employer who is operating under substandard, 
employment displacing, or cutthroat conditions of employment. Indeed, inso- 
far as the amendment permitting secondary activity in the farmed-out work 
situations is concerned, court decisions (Douds v. Metropolitan Federation of 
irchitects (75 F. Sup. 672)) and Board practice presently permit secondary 
activities in the farmed-out work situations and this without the qualifications 
on the right to engage in such activity contained in the Smith amendment. 
That is, under the present act, secondary activity can be engaged in where work 
has been farmed out even where the strike is for recognition or bargaining 
rights. 

Furthermore, in respect to the relaxation of the prohibitions against secondary 
activity in the construction industry, a great number of disputes resulting in 
picketing involve questions of representation or bargaining rights, so that this 
proposal affords very limited relief to the building trades unions. Indeed, the 
manner in which section 8 (b) (4) (A) has been rephrased in the Smith bill 
so as to flatly prosecribe all picketing and strike activity involving secondary em 
ployers might be utilized to argue for a construction of that section to outlaw 
strike and picket activity that is valid under the present law. Thus the Smith 
proposal might imperil the present rights of picketing at the primary situs of 
a labor dispute and endanger the ambulatory situs picketing doctrine. The 
Smith amendment utterly fails to sufficiently limit the broad prohibitions con- 
tained in section 8 (b) (4) (A) so as to make it clear that picketing at the situs 
of a primary dispute is protected. 

The amendments to section S (b) (4) (A) as proposed in the Smith bill fail 
to correct the great injustices of the Taft-Hartley restrictions and fall far 
short of permitting unions to engage in mutual assistance and cooperation as 
traditionally conducted for the protection of their working standards. 


8. FREE SPEECH 


Section 8 (c) of the Taft-Hartley Act, the so-called free speech section, pres- 
ently provides that an expression of views shall not constitute or be evidence 
of an unfair labor practice if such expression contains no threat or promise. 
The bill would amend this section of the act by providing that such expression 
of views shall not, in addition, be the basis for setting aside a representation 
election. This proposal writes into law the recent adverse decisions of the 
National Labor Relations Board reversing past Board rulings on employer 
speech before captive audiences. It is noteworthy that, while the President's 
message stated that free speech should apply equally to management and labor 
in every aspect of their relationship, the proposed amendment would give 
employers the additional statutory license to attack unions before captive 
audiences without fear that an election will be set aside even if its result is 
substantially affected by the employers’ speech. We oppose this amendment. 


4. REOPENING OF CONTRACT 


Heretofore, the bargaining representative has been able to negotiate with the 
employer during the term of a contract with regard to subjects which had not 
heen negotiated or settled in the existing contract. Under the Smith bill 
amendment to section 8 (d) this is no longer permitted unless a specific provision 
has been inserted in the agreement to permit such negotiation, or unless the 
parties mutually consent. This provision, especially with regard to existing 
contracts, prevent the employees from negotiating with the employer concerning 
any new subjects, unless the contract specifically provides that such matters 
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may be separately negotiated. Thus, the proposal is restrictive of union rights 
to meet unforeseen contingencies during a contract term. It might also compel 
unions to either insist upon short-term contracts or press for the inclusion of 
broad reopening clauses in any contracts they might negotiate. 


UNION SHOP AND PREHIRE CONTRACTS IN CONSTRUCTION, AMUSEMENT, MARITIME, 
AND OTHER INDUSTRIES WHERE EMPLOYMENT IS TEMPORARY 


The bill proposes a new section—S8 (e) to the act which would have the effect 
of permitting prehire or preelection contracts in the construction, amusement, 
and martime industries and in other industries of sections thereof where the 
Board determines that employment is casual, intermittent, or temporary in 
nature and in which “the average period of continuous employment with any 
single employer is less than 30 days.” Furthermore, in these industries the 
30-day grace or escape period provided in respect to the application of union 
membership requirements in the present act is reduced to 7 days. The Board 
apparently is given authority to determine the applicability of these provisions 
to the industries mentioned. Assuming the Board is not unduly restrictive in 
applying these provisions, they would amount to an improvement over the present 
act by giving recognition, even though not full recognition, to the impracticality 
of attempting to apply the Taft-Hartley union security restrictions to those 
ndustries where employment is intermittent or temporary. However, even 
this change does not meet our often repeated objection to any governmental 
regulation of union security agreements as being an interference with the 
collective bargaining process and an invasion of tradition union protections. 
The entire subject of union security, as one of the most important subject matters 
of collective bargaining, should be left entirely to the parties involved to negotiate 
freely across’ the bargaining table. 

Furthermore, the proposed amendment leaves untouched section 14 (b) of 
the act which gives to the States a free hand to regulate and proscribe as they 
see fit in the field of union security providing the State regulations are more 
restrictive than the Federal. As a consequence the apparent union-security 
concessions in the construction. and other industries is completely meaningless 
and unavailable in those 14 States where union-security agreements are outlawed. 

While the 7-day proposal is helpful, the amendment does not meet practical con- 
siderations in the industries involved where employment is less than 7 days. 
Large groups of workers in such industries are employed by a particular employer 
for periods less than 7 days and the restriction should be liberalized to 1 day if 
it is to have the practical effect intended. In the maritime industry, for example, 
the 7-day. concession does not meet practicalities involved, particularly in respect 
to the functioning of the traditional hiring hall. 


6. GOVERN MENT-CONTROLLED STRIKE VOTES 


The President has recommended that employees be given an opportunity to 
vote in secret ballot held under Government auspices before they go on strike. 
This is a serious restriction of labor’s rights to manage its own affairs. 

There is much confusion about this proposal. The administration’s view seems 
to be, as expressed in the President’s message to Congress, that the Government 
should supervise a secret vote by employees before any strike can take place. The 
Smith bill calls for such a ballot some undetermined time after a strike has 
begun. Under the Smith bill the proposed Government strike ballot would be 
on the question whether the workers “wish to continue the strike or work 
stoppage.” The balloting may be conducted by mail, evidently as a refuge 
from any concerted action of the workers concerned. No provision is made for 
assuring the validity of ballots thus cast. The amendment requires that a 
majority, not of those voting, but of those eligible to vote, must favor the strike 
if the strike is to be legal. 

This kind of strike balloting would put the Government of the United States 
squarely into the business of strike breaking. It would ignore the dismal 
failure of a similar provision of the Smith-Connally Act at the end of World 
War II. It would disregard the plain truth that: (1) Unions represent the 
best judgment and the will of the workers; (2) a union does not authorize a 
strike except as a last resort and only after all peaceful means of reaching a 
fair settlement have failed; (3) in numerous cases it is the rank and file of 
membership that presses for a strike, while the experienced union leadership 
insists on exhausting every available procedure before striking. The American 
Federation of Labor opposes with all the vigor at its command any proposal 
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for a Government-controlled strike vote whether conducted before or after a 
strike is commenced. 


This proposal cuts the very heart of free labor in America. It must not be 
permitted to become law. 


7. DISENFRANCHISEMENT OF ECONOMIC STRIKERS 


The bill would amend section 9 (c) (3) which denies economic strikers the 
right to vote in representation elections. The bill provides that in any lawful 
strike no employer representation petition shall be entertained by the Board 
prior to the termination of the strike or within 1 year if the strike is not settled. 
It requires, further, that no petition filed by a labor organization other than the 
organization on strike will be entertained for a period of 4 months after the com- 
mencement of a strike. This does not eliminate the possibility of union-busting 
inherent in this section. It merely decreases to a degree such possibilities. Eco- 
nomic strikers would still not be allowed to vote in representation elections. 
Their replacements, however, would still have the right to vote, after the expira- 
tion of the periods mentioned. This proposal is an improvement but only a 
slight improvement over the present restrictions. Economic strikers should be 
permitted to vote at all times, and strikebreakers replacing them should be 
denied this vote. 


8. DEAUTHORIZATION ELECTIONS 


The bill would amend section 9 (a) (1), the deauthorization provisions of the 
act, to make deauthorization elections available when a 7-day union shop is 
in effect as well as the present 30-day union shop. This change is merely a formal 
one, necessitated by the changes made earlier in the act in respect to the 7-day 
union shop and preelection contract provisions. However, we point out that 
the bill does not suggest any change in the deauthorization sections of the act 
so as to overrule the decision of the Board in the A. & P. case under which union- 
shop provisions could be deauthorized in the middle of a contract. This de- 
cision was criticized by employers and unions alike. 


9. SIMPLIFICATIONS OF FILING REQUIREMENTS 


The President’s recommendation that the filing requirements of labor organiza- 
tions be simplified is contained in the bill’s next proposal, which would strike 
section 9 (f) (A) (6) entirely from the law. The present section 9 (f) (A) (6) 
requires labor organizations to file with the Secretary of Labor detailed state- 
ments of, or references to, constitutions and bylaws, showing the procedure with 
respect to qualification, restrictions on membership, elections of officers, meetings, 
assessments, fines, and other detailed information. So far as it goes, this is a 
helpful proposal in that this information is generally contained in union constitu- 
tions which still must be filed with the Secretary of Labor under section 9 (f) (A), 
and it eliminates needless duplication. 


10, NON-COMMUNIST AFFIDAVITS 


The bill amends section 9 (h) of the act by adding a new subsection which 
would have the effect of requiring employers to file non-Communist affidavits 
before they may use the services of the National Labor Relations Board. This 
proposal is a useless one and would be productive of nothing but additional red 
tape in the processing of Labor Board cases. Our recommendations are for the 
elimination of this requirement in the act. The Communist problem should be 
dealt with by separate legislation dealing generally in an effective way with this 
menace wherever it might appear. 


11. INJUNCTIONS 


Although the President in his message recognized the difficulties inherent in 
any attempt to utilize the injunction process in the field of labor disputes, the 
proposals of the Smith bill amending section 10 in this respect fall far short of 
remedying the injunction evils of which labor has long complained. The-elimina- 
tion of the mandatory requirement in the present act that the General Counsel 
must seek injunctions in all cases of alleged violations of section 8 (b) (4) is an 
improvement. However, the objectionable provisions for the obtaining of tem- 
porary injunctions in the Federal courts before the charges are heard on their 
merits are continued in full force and effect. In addition, the Board is required 
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to give absolute priority to the processing of secondary boycott charges against 
unions. It is unclear why such charges against unions should be given priority 
while equally if not more serious charges against employers, such as discrimina- 
tory discharges of individuals or interferences with attempts to obtain bargain- 
ing rights, are accorded secondary treatment. 

In any event, all the essential evils which accompany the granting of temporary 
injunctions in labor cases—namely, the effective resolution of the dispute in favor 
of the employer by enjoining the strike or the picketing upon an incomplete 
presentation of the factual and legal issues involved—are continued. Further- 
more, the proposal in the Smith amendment that in all injunction cases a panel 
of local citizenry be established to attempt to mediate disputes would have no 
practical result other than to lengthen the period of the injunction while the 
Board awaits the outcome of the mediation efforts. That these efforts would in 
most cases prove less than successful is indicated by the fact that the employer’s 
position would be fortified by an outstanding injunction which would certainly 
tend to diminish his willingness to arrive at a settlement. This provision is ill 
conceived. In many communities, especially one-industry towns and small towns 
dominated by an employer, such a local “citizen” board would be a ready device 
to compel a settlement on employer terms. Such injunctions should be elimi- 
nated entirely from the act. The field of labor relations is too delicate and con- 
troversial a one to make adjudications resolving rights one way or the other except 
after full opportunity to be heard and full consideration of all the applicable 
facts and all the applicable law. 


12. GRANT OF POWER TO STATES TO REGULATE RESPECTING STATE “EMERGENCIES” 


The bill would add a new section 14 (c) to the act which would read as fol- 
lows: 

“Nothing in this act shall be construed to nullify the power of any State or 
Territory to protect the health or safety of the people of such State or Territory 
during emergencies resulting from labor disputes.” 

This is a very dangerous provision which would allow hostile State courts and 
authorities to exercise jurisdiction over labor disputes in commerce, as long as 
an “emergency” could be found. What is an emergency? What are the essen- 
tials that must be present to constitute an emergency? Who prescribes it? Is 
it the governor or may any State court so declare? The amendment does not 
indicate. Instead the language used is extremely vague and affords oppor- 
tunity for very grave abuse. 

Such a provision in the act could very readily be seized upon by State courts 
as authority to enjoin any strike in a public utility or in the transportation field. 
State courts might decide to exercise their jurisdiction in almost any other field 
where a serious strike was in progress. Such a provision would go far to deprive 
labor of rights otherwise protected under the Federal law, where State law 
was more rigorous. 

The American Federation of Labor stands strongly opposed to this amendment 
both on the grounds that under the present law it is unnecessary, and it may be 
used to circumvent other provisions of the act and destroy existing rights. In 
his message the President referred to the recent decision of the United States 
Supreme Court in Garner versus Teamsters Union as indicating the need for 
clarification respecting the respective jurisdictions of the Federal and State 
governments. In that case, however, that court, speaking through Mr. Justice 
Jackson, made it quite clear that the States are not powerless to provide for 
public safety and should. He there stated, “We have held that the State 
still may exercise its historic powers over such traditionally local matters as 
public safety and order and the use of streets and highways.” The Garner case 
has gone a long way toward resolving the problem of conflict between Federal 
and State jurisdiction, and lessening the many doubts, confusions, uncertainties 
and abuses which had existed because the States as well as the Federal Govern- 
ment had acted to prescribe restrictions in the same field. These doubts, con- 
fusions, uncertainties, and abuses will be compounded if this amendment is 


passed. 
138. NATIONAL EMERGENCIES 


The present law provides, in section 206, that the President may appoint a 
Board of Inquiry in a so-called national emergency dispute and that the Board 
shall make an investigation and report only the facts in writing to the President. 
When an injunction is issued against the strike, and after 60 days under the 
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injunction has passed and the dispute is not settled, the President is presently 
empowered under section 209 (b) of the act to reconvene the Board of Inquiry. 
The Board then reports the positions of the parties, which is then made public 
by the President. The Smith bill proposes that after the Board of Inquiry makes 
this last report of the positions of the parties, the President be empowered to 
reconvene it and have the Board make recommendations for settlement of the 
dispute. These recommendations, which the Board of Inquiry may not make 
at present, would not be binding on either party. 

This proposal, rather than improving the present cumbersome and unworkable 
provisions of the law, in fact adds one more needless step to the already confused 
procedure. The emergency disputes provisions of the law would still depend on 
the injunction as the method for dealing with the problem, and the American 
Federation of Labor believes that the injunction has no place in the settlement 
of labor disputes. We have previously recommended that section 206 of the 
act be amended to provide for priority of handling emergency disputes through 
conciliation and mediation, with reliance on voluntary arbitration of any issues 
that may remain if and when conciliation and mediation fail. 


14, CHECKOFF AUTHORIZATIONS 


Section 302 (c) (4) of the act now provides that before an employer may check 
off union dues, each employee must make a written authorization which can 
be revoked at any time after 1 year, or on the termination date of a collective- 
bargaining contract, if that is less than 1 year. The Smith bill proposes that 
a written authorization for the checkoff be made valid until the end of a col- 
lective-bargaining agreement, unless the employee sooner revokes such author- 
ization. While a checkoff authorization would be permissible for the life of the 
contract, the bill apparently would allow an employee to revoke it at any time 
after itis given. This is a further weakening of the collective-bargaining process 
between employers and unions. To allow the revocation of a checkoff authoriza- 
tion at any time after it is given would make it practically worthless. 


CONCLUSION 


The American Federation of Labor has approached the legislative problem of 
Taft-Hartley revision in a constructive spirit and with greatest self-restraint. 
This we shall continue to do. 

In the course of its last session the 83d Congress conducted exhaustive studies 
of the operation of the Taft-Hartley law, and numerous bills were introduced. 
A volume of hearings were held by Labor Committees of both Houses; but 
these extensive deliberations failed to bear legislative fruit. One-sided provi- 
sions of the law restrictive and repressive to labor while generous and favorable 
to employers are still the law of the land. 

The bill, S. 2650, introduced by Chairman Smith embodies the administration’s 
long-delayed recommendations for Taft-Hartley amendments. The sum of all 
of the desirable revisions included in the bill fall woefully short of the correc- 
tions needed to place the Taft-Hartley law into balance. 

Detailed American Federation of Labor recommendations for Taft-Hartley 
revision were submitted to congressional committees last year. These American 
Federation of Labor proposals are constructive, restrained, and realistic. Their 
adoption is essential to make the labor-management relation law just and work- 
able, fair to labor and management alike and fully consistent with the public 
interest. 

Briefly our main recommendations are that: 

1. The right of employers and unions to agree to traditional and mutually satis- 
factory union security arrangements should be restored. The preferential status 
which the Taft-Hartley Act gives to State laws which are more restrictive than 
the Federal law, with respect to union security, should be eliminated. 

2. The Taft-Hartiey restrictions on mutual assistance of workers (the so- 
called secondary boycott provisions) should be amended not only to effectuate 
the exemptions provided in the Smith bill, but also to permit action against any 
subcontractors, suppliers, and distributors who may have a joint economic inter- 
est in a dispute between the primary employer and his employees. In addition 
rights of workers to eugage in peaceful picketing should be reinstated. 

3. The law should be amended to end Governnrent by injunction. Mere re- 
moval of the mandatory injunction in secondary boycott cases still leaves rampant 
the rule by injunction without full prior hearing. The special provisions for 
damage and breach-of-contract suits against unions should be eliminated. 
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4. The many Taft-Hartley provisions which unnecessarily interfere with col- 
lective bargaining, restrict terms of agreement, and arbitrarily prevent workers 
from exercising their rights of representation should be eliminated. 

5. Exemptions denying large numbers of workers, including agricultural 
workers, plant guards, and others, full rights under the law should be removed 
so that the right of all workers to organize into unions and engage in collective 
bargaining will be equally protected. 

6. The act’s cumbersome and ineffective provisions relating to so-called na- 
tional emergencies should be changed to clearly define true national emergencies 
and to emphasize collective bargaining, mediation, and voluntary arbitration 
2s the best means available for handling such disputes. 

The Smith bill not only fails to correct these and other inadequacies of the 
Taft-Hartley law as it now stands, but also imposes new and greater restrictions 
on the rights of free labor. 

The Taft-Hartley law has been in effect during a period of prosperity and full 
employment. Many employers who have refrained from making use of its union- 
destroying provisions under these conditions will not hesitate to use them to 
the hilt in a period of economic adversity and rising unemployment. The Na- 
tion can ill afford a breakdown in labor standards and disruption of labor- 
management relations to which the full use of Taft-Hartley can so quickly lead. 
Effective collective bargaining and strong responsible unions are indispensable 
to assure economic stability in a free economy. The Taft-Hartley law needs 
fundamental revision to make it an impartial instrument. Only such a basic 
recasting of the law can provide a firm foundation for labor-management 
harmony and the Nation’s prosperity. 

On behalf of the American Federation of Labor, I wish to thank this com- 
mittee for this opportunity to present to it the position of the American Federa- 
tion of Labor respecting the Smith bill proposals to amend the Taft-Hartley Act. 


STATEMENT OF Dave BECK, GENERAL PRESIDENT, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN, AND HELPERS OF AMERICA, ON 
S. 2650 


I present this statement on behalf of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America and its 1,600,000 mem- 
hers employed throughout the entire 48 States. No single labor organization 
has felt the impact of the Taft-Hartley Act more fully than the brotherhood. 
This is so not only because of the extent of its membership but because of the 
type of work engaged in by its members and the nature and scope of the opera- 
tions of its affiliated local unions. A large portion of the membership of the 
brotherhood is engaged in transporting goods and merchandise in local areas, 
between the several States, and sometimes across the Nation. Since these mem- 
bers are constantly called upon to handle and transport goods produced by mem- 
bers of other unions or by nonunion workers, they often find themselves involved, 
whether they like it or not, in labor disputes not of their making. 

My purpose in presenting this statement to this committee is to indicate, pur- 
suant to the committee’s request, the views of the International Brotherhood of 
Teamsters concerning 8S. 2650, the so-called Smith bill, which purports to contain 
the recommendations of the Republican administration respecting amendments 
to the Taft-Hartley Act. This statement, accordingly, will not set forth the 
views of our brotherhood respecting the subject of Taft-Hartley amendments 
generally ; those views have been thoroughly expounded in testimony on behalf 
of the brotherhood before this committee during the hearings held in the spring 
of 1953. I would like to add, however, that since that time our experiences under 
Taft-Hartley have further emphasized the need for revision along the lines which 
we then indicated. At the present time I will limit my remarks to those features 
of the Smith bill which particularly affect the brotherhood. I will not take the 
time of the committee with a detailed discussion of all of the provisions of the 
Smith bill for the reason that our presentation last year, together with the 
statement which has been filed by the American Federation of Labor respecting 
S. 2650, with which statement the brotherhood is in full accord, makes such 
extended discussion unnecessary. 

The general reaction of the International Brotherhood of Teamsters to the 
administration’s proposals for amendment of Taft-Hartley, as contained in the 
Smith bill, is one of great disappointment. The administration has had the bene- 
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fit of many volumes of testimony, presented in sincere and constructive fashion 
by responsible representatives of organized labor, advising it in just which re- 
spects the Taft-Hartley Act requires change. In particular, the Brotherhood of 
Teamsters went to great pains to indicate four particulars in which Taft-Hartley 
had and continues to have an especially adverse effect upon its membership 
and on the functioning of its local unions. The President’s first Secretary of 
Labor made specific suggestions for changes based on his wide background of 
experience, suggestions tempered by the public responsibility of his position. 
Yet, in spite of all this, only a very few of these constructive suggestions have 
been regarded in the present proposal and, even as to these, most of them are 
inconsequential in nature, or are so hedged in and qualified as to accomplish no 
substantial reform. In addition, the Smith proposals embody several new sug- 
gested changes which possess extremely dangerous potentialities. 

What are the specific objections the Brotherhood of Teamsters has to these 
proposals? First and foremost, we are concerned with what the proposals do 
not do, particularly in respect to the four major problems of Taft-Hartley ap- 
plication to teamster activities as presented to this committee last spring. I 
shall discuss these in turn. 

A. Of paramount importance is the need for uniformity of law in the field 
of labor-management relations and, in particular, in respect to the subject of 
union security. Most of the collective-bargaining agreements covering over- 
the-road hauling contemplate the moving of freight from State to State and, 
in many instances, through many States. Although Congress recently amended 
the Railway Labor Act so as to permit uniform union-security agreements in 
the railway industry, regardless of the existence of various State laws outlaw- 
ing such agreements in general, the Smith bill contains no such proposal in the 
exactly analogous field of interstate hauling of freight by motor vehicles. In- 
stead, section 14 (b), which gives the States a free hand to regulate union- 
security agreements provided the regulations are more restrictive than those 
contained in Taft-Hartley, remain undisturbed, with the result that it is im- 
possible to negotiate and enforce union-security agreements covering employees 
whose routes take them through one or more of the anti-union-shop States. 

B. In its presentation to this committee last spring, our brotherhood empha 
sized the great need for a rewriting of the definition of “independent contractors” 
contained in section 2 (3) of the act so as to cope with the problem of so-called 
owner-operators. Under this device, some trucking interests in certain portions 
of the country have sought to divest themselves of the employer-employee re- 
lationship by a leasing or purported sale arrangement under which employees 
obtained nominal ownership of the truck. This arrangement, it is claimed, 
makes these employees independent contractors, and operates to eliminate them 
from the protections of the act, and relieves their employers of the duty of 
collective bargaining even though these independent contractors perform exactly 
the same services as they did prior to the leasing or selling arrangement. The 
Smith bill proposes nothing to alleviate this situation, the difficulties of which 
have been heightened by the present decision of the Board in the Malone Freight 
Line case (2 CCH Labor Cases, par. 12,821). 

C. The brotherhood has earlier given this committee testimony respecting 
the danger even to peaceful primary picketing contained in the broad and loose 
language of section 8 (b) (4) of the present act, and also in respect to the gross 
injustice of the temporary injunction provisions of the act under which in a 
number of important instances the General Counsel for the Board obtained 
temporary injunctions against teamster activity alleged to be in violation of 
section 8 (b) (4) of the act, only later, after the strike had heen broken, to 
have it held by the Board that no violation in fact existed. The mere insertion 
of the words “primary” and “secondary” in the wording of section 8 (b) (4) (A) 
of the Smith bill proposal does not remedy the first difficulty; much more 
specific language is required, making it perfectly clear that all primary picket- 
ing directed against a primary employer, wherever he may be engaged in doing 
business, is protected. Nor does the elimination of the mandatory injunction 
requirement of the present act relieve the second situation; the General Counsel 
of the Board is still empowered to obtain temporary relief without any effective 
preliminary screening by the Board to determine whether a violation of the 
act may in fact be involved, so that all of the evils of the temporary injunction 
process which adjudicates the merits and disposes of the dispute without ade- 
quate consideration of all of the facts and law involved, still remain. As a 
matter of fact, the Smith bill proposal to establish a panel of citizens to mediate 
the dispute in any case where a temporary injunction has been granted against 
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alleged violations of section 8 (b) (4) would inevitably operate to prolong the 
period of the temporary injunction while the Board withholds its determination 
in the hope that the dispute will be settled through such intervention. And 
with the employer buttressed by an outstanding injunction against the union, 
the chances that the employer will be reasonable in the mediating efforts of the 
local citizenry are considerably diminished. 

D. A final change requested by the brotherhood in respect to an aspect of 
Taft-Hartley which has had a particularly adverse impact upon the teamsters 
union, as such, involves the problem of the seasonal or casual worker, particu- 
larly in the field of canning. The proposal in the Smith bill for a preelection 
contract and a 7-day union-shop grace period in industries or sections thereof 
in which the Board finds employment to be casual, intermittent, or temporary 
in nature, does afford considerable relief. It should be noted, however, that 
such relief is effective only in States which have not passed anti-union-security 
laws. Where such laws are in effect, the suggested change is of absolutely no 
avail, and thus, again, there is pointed up the need for the assertion of Federal 
preemption in all fields of collective bargaining where interstate commerce is 
affected. However, in respect to the canning industry it is suggested that the 
qualification contained in the Smith proposal of an average period of continuous 
employment of less than 30 days be lengthened to a period of 50 days so as to 
meet the practicalities of the canning situation where in many instances the 
average period may be just over 30 days. In addition, the 7-day union member- 
ship grace period fails to meet the practicalities of the problem of the casual 
worker in the motor-freight industry who often is employed for but a few 
days or a few hours at a time in making deliveries from point to point within 
a city. 

So much for the manner in which the Smith proposals fail to meet the Taft- 
Hartley problems of particular importance to the members of the International 
Brotherhood of Teamsters. In other respects many of the provisions of the 
bill are highly objectionable in what they purport to do, and the remainder either 
insubstantial or of little help. 

1. One of the most objectionable proposals from the teamsters’ point of view 
is contained in the new section 14 (c) of the bill which permits the States to 
pass whatever labor legislation they may desire to protect their citizens “during 
emergencies resulting from labor disputes.” We oppose this provision with 
all the vigor at our command. Some of our greatest problems from a legal 
and collective-bargaining standpoint have arisen from the fact that over 30 
of the States have, during the past 10 years, attempted to write their own laws, 
either through legislative action or decisions of their courts, in the precise field 
covered by Taft-Hartley. It has been almost impossible for the truck driver 
operating in interstate commerce to know at any given time his legal rights and 
duties when these rights and duties may vary several times in the course of a 
single day, depending on the particular State in which the driver may be driving 
at the time. Further, it has greatly complicated and disrupted the process of 
collective bargaining where the bargaining unit embraces multiple-State areas. 
The very type of activity protected under Taft-Hartley in the Federal courts has 
on numerous occasions been found invalid under the laws of the States by the 
State courts. Sometimes these laws of the States have been no more than off- 
the-cuff pronouncements of a single judge happening to sit in upon the labor 
controversy. 

To invite the States, as does the proposed section 14 (c), to legislate or to 
issue injunctions whenever it is deemed that an “emergency” exists, will be to 
compound the confusion and disruption which has heretofore existed—and 
which, to some extent, has been alleviated by the United States Supreme Court 
in its recent decision in Garner v. Teamsters Union. In that case, incidentally, 
the Supreme Court made it clear that, while the Federal law in the field of 
activity covered by Taft-Hartley must be regarded as supreme, the States never- 
theless remain free to exercise all necessary controls to protect “public safety 
and order and the use of the streets and highways.” The Smith bill contains no 
guide concerning what might or might not constitute an “emergency,” and our 
experience in the State courts, particularly in areas of traditional hostility to 
organized labor, makes it morally certain that the phrase will be applied to any 
type of work stoppage, regardless of the merits of the dispute, concerning which 
a hostile court can imagine or conjure any possible injury to the public even 
though it may be merely the loss of employment occasioned by a legitimate 
strike. Of course, it may be argued that such determinations can be reversed on 
appeal, but again, it is to be pointed out that appellate relief avails nothing when 
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a lawful strike has been broken by a wrongfully issued preliminary injunction, 
In the field of transportation in particular, it would be easy for a prejudiced 
State judge to find an excuse for declaring an emergency; indeed, many State 
statutes now on the books, purporting to deal with the problem of labor disputes 
in the field of public utilities, loosely embrace the term “transportation” under 
their definition of “public utility.” It could be that the entire area of jurisdic- 
tion of the teamster brotherhood might be embraced under an “emergency” 
finding. With absolutely no restriction upon the scope of the term “emergency” 
as used in section 14 (c), and with no indication of who is empowered to find 
that a state of emergency exists, there is afforded endless opportunity for the 
gravest of abuses; under proposed section 14 (¢) any State judge might find 
excuse to break almost any strike in the transportation field: and this regardless 
of the protections of rights of striking and picketing explicitly set forth in Taft- 
Hartley. 

2. We are opposed, as a matter of basic principle, to the proposal that the 
Government conduct strike votes among union members either before a strike 
is started or sometime thereafter. This proposal constitutes a dangerous and 
wholly unnecessary invasion of government into the internal operations of unions. 
As a matter of fact, the teamsters brotherhood requires by its constitution, 
that a strike vote be conducted among the members who are affected, and imposes 
other conditions and qualifications upon the right to strike. However, such 
qualifications are voluntarily assumed by the members themselves in writing 
their constitution. We feel that it is no more the function of the Government 
thus to interfere with the democratic administration of a union’s affairs than 
it would be the function of the Government to similarly interfere with the busi- 
ness of an employer who may be engaged in a labor dispute by requiring stock- 
holders to vote on whether to settle a strike or engage in a lockout. 

Apparently, the administration has backed down from the original proposal in 
the Smith bill to conduct a strike vote after the strike has taken place and now 
wants to hold them only before a strike has commenced. While a prestrike vote 
does not contain the possibilities of union- busting and bypassing or frustrating 
the collective-bargaining process that a poststrike vote has, nevertheless both 
types of strike vote are objectionable, as above stated, upon the premise that they 
constitute unwarranted intrusions into the internal affairs of labor organiza- 
tions. The futility of such strike votes and their unnecessary and heavy costs are 
further factors to be considered. The teamster brotherhood is unalterably op- 
posed to any strike vote proposal. 

5. I have already made some comment on the Smith bill proposals to amend 
section 8 (b) (4) (A). Of course, the basic objection to this proposal is that 
it relaxes the present catchall secondary boycott prohibitions only to a very 
limited extent, that is, only to permit so-called secondary activities in a situa- 
tion where the primary employer has farmed out his work to some other em- 
ployer, and in a situation where the secondary and primary employer are 
jointly engaged in work on a construction project. However, in respect to the 
first situation, court and Board decisions, notably Douds v. Metropolitan Federa- 
tion of Architects, etc. (75 F. Supp. 672), have already declared that employers 
receiving farmed-out work cannot be considered neutrals, so that the apparent 
concession in the Smith bill in this respect actually amounts to very little. 

In addition, it is to be noted that the right to engage in the type of secondary 
activity permitted under the Smith bill is further limited by the qualification 
that the strike against the primary employer must have been ratified or approved 
by the representatives of the employees of this primary employer, and no 
petition for certification by another union can be pending. This means, in 
practical effect, that even the limited permissive secondary activities can be 
engaged in only where an economic strike over wages and hours is in progress 
and not where there exists a dispute over recognition or bargaining rights. 
No such qualification existed under the Douds case as far as the farmed-out- 
work situation is concerned. In the construction industry, the strikes of par- 
ticular importance to the building trades unions are those for recognition or 
representation rights; to limit the right of secondary picketing at the con- 
struction site to the economic strike situation is of small practical benefit to 
the building trades unions. Indeed, the manner in which section 8 (b) (4) (A) 
has been rephrased in the Smith bill, so as to flatly proscribe all secondary 
activity except in the specifically indicated exceptions, might possibly be seized 
upon to argue a construction of the section which would even more narrowly 
confine rights of picketing and striking than does the present act, and so as 
to imperil the primary situs and the ambulatory situs picketing doctrines pres- 
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ently applicable under section 8 (b) (4) (A). In any event, as mentioned 
earlier, the relaxation at best is only a very limited one and leaves entirely 
untouched the quite reasonable request of organized labor that their members 
be permitted to refuse to work on or handle struck work or work produced 
under substandard conditions. 

t. The Smith bill amendment to the free-speech section of the act would seem 
to afford opportunity for abuse by the employer of his free-speech rights, as 
by the use of captive audiences. This is true by reason of the fact that the 
amendmeént: forbids the Board from setting aside representation elections in 
situations where the employees involved are forced by their employer to assemble 
in captive audiences, and are then obliged to listen to harangues and diatribes 
against the union on the eve of the election. This proposal can only be regarded 
as something designed to give the antiunion employer additional means for 
countering attempts by unions to organize his employees. It seems a strange 
proposal from an administration that professes to enchourage and foster col- 
lective bargaining, which can come about more readily when organization of 
their employees is embraced rather than resisted by employers. 

5. While the Smith bill amendments to section 9 (c) (3) somewhat alleviate 
the harshness of the present provisions disenfranchising economic strikers, 
it does so only by postponing the period of ultimate election at which time 
economic strikers continue to be disenfranchised. The amendment continues 
union-busting potentialities, to a lesser degree. It could be accepted only or 
the premise that half a cake is better than none. 

I will not take the time of the committee to comment upon the remaining 
provisions of the bill. Either they are obviously required such as the proposal 
to simplify the filing requirements, or inconsequential in nature such as the 
proposal that employers file the non-Communist affidavit, or effect no real change 
in the law such as the proposals for amendments to the national emergencv 
dispute sections of the act. As before stated, the position taken by the American 
Federation of Labor in its statement before this committee on those points which 
I have not specifically discussed coincides with the views of the brotherhood, 
and there is no need for repetition. The brotherhood subscribes to the views 
taken by the American Federation of Labor in respect to each of the various 
proposals of the Smith bill, and I have here undertaken only to elaborate on 
certain sections of the bill for the purpose of pointing out to this committee the 
particular impact that such sections would have upon the organization which I 
have the honor to represent. 

I thank the committee for this opportunity to present the views of the Inter- 
national Brotherhood of Teamsters respecting S. 2650 and sincerely trust that 
the committee will give serious consideration to the problems we have indicated 
and the objections we have made. The Teamster Brotherhood has attempted to 
maintain a constructive attitude toward the entire question of Taft-Hartley 
amendment, and has presented these views in that spirit. If the committee 
desires elaboration on any particular point which I have discussed, we would 
be glad to accede to the committee’s wishes in this respect by the filing of a 
supplemental statement or otherwise. 


The Cuarrman. This hearing will be adjourned subject to the call 
of the chairman, awaiting further action on the legislation. 

( By direction of the chairman the following are made a part of the 
record :) 


DENHAM & HUMPHREY, 
Washington 6, D. C., February 8, 1954 
Hon, ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
United States Senate, Washington 25, D. C. 

Dear SENATOR Smitu: Prior to the opening of your hearings on the Presi- 
dent’s message with reference to revisions of the Taft-Hartley Act, and con- 
sidering your bill designed to carry out those proposals, I requested permis- 
sion to appear before the committee to express my own reactions to them for 
whatever they may be worth in the light of my personal experience in con- 
nection with the administration of the Taft-Hartley Act. My request was not 
granted but I was invited to file my views in written form if I desired to do so. 
Business kept me away from Washington all of last week, but I trust the com- 
mittee will receive and consider this statement which is in response to vour 
invitation. 
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The first subject I find in the text of President Eisenhower's message deals 
with injunctions issued under the provisions of the act on a compulsory appli- 
eation by the General Counsel to the district courts of the United States for 
restraining orders when charges have been filed indicating violations of sec- 
tions 8 (b) (4) (A) (B) (C) of the act. The President would remove the 
mandatory provisions of section 10 (1), make the injunction procedure discre- 
tionary under section 10 (j), and also legitimize secondary boycott cases based 
upon so-called farmed-out work and strikes directed to the employees of an em- 
ployer on construction projects where other employers also are engaged. 

During the years that the Taft-Hartley Act has been in effect, the discre- 
tionary authority of the General Counsel or the Board to seek injunctions under 
the provisions of section 10 (j) of the act which provides that restraining orders 
may be applied for against any persons charged with the commission of unfair 
labor practices, after the complaint is issued, have been few and far between. 

While I had the privilege of serving as General Counsel from the effective date 
of the act until September 18, 1950, we regarded the mandatory application of 
section 10 (1) to section 8 (b) (4) (A), (B), and (C) as sufficient to cover the 
most outstanding practices of labor unions which the Congress apparently re- 
garded as indefensible, and, therefore, prescribed the proposition that, siuce 
these represented matters that were definitely contrary to the public policy of 
the Nation as expressed by Congress, the damage to result from such practices 
must be minimized by restraining them at the very threshold of the Board pro- 
ceeding. Otherwise, if they should be allowed to continue as they had in the 
past, over the long period of time that it takes to process an action before the 
Board and then to obtain confirmation of the Board order in the circuit court of 
appeals, most businesses would be ruined if they were to be made the subject of 
boycott or the other proscribed practices during that period. On the other hand, 
we ran into a few cases, and they were very few, in which we felt that we were 
justified in going beyond the judgment of Congress as to mandatory preliminary 
injunctive relief, and invoking the discretionary authority contained in section 
10 (j) of the act. In those few cases, we sought injunctions against employers 
and labor unions alike, where the issues were substantial and had a large and 
broad effect upon either the welfare generally or upon a very substantial 
segment of the people. 

If the injunction provision is to remain in the act at all, it is fair to infer that 
Congress intends that it shall be used to stop unjustifiable practices at the 
earliest stage where it will best serve its purpose. If section 10 (1) is to be de- 
leted and section 10 (j) is to be substituted, then Congress will be openly sub- 
jecting the General Counsel, in whom the authority to seek such an injunction 
should lie, to such a degree of pressure from practically all groups who fall within 
the orbit of the Labor-Management Relations Act, as to encourage either a com- 
plete nonenforcement of the law, by a General Counsel who would be inclined 
to refuse to find occasion for an injunction, or a loose, preferential, and uneven 
administration of the law by a General Counsel who conceivably may have con- 
scious or subconscious partisanship and bias that will reflect itself in his decision 
on this subject and result in abuse of the injunctive provision. In my opinion, 
Congress has wisely pointed to some unexcusable practices. Those should con- 
tinue to be stopped at the earliest possible point. The others can safely remain 
in the area of the General Counsel’s discretion. 

In the original passage of the Taft-Hartley Act and in section 8 (b) (4), the 
Congress sought to point out some of the most obnoxious practices which have 
the greatest impact on the public and upon disinterested third parties or em- 
ployers who are entitled to protection from pressure tactics by labor organiza- 
tions. I do not believe any relaxing of that point of view can be justified and 
that Congress should continue to point to these as practices which, under the 
public policy of the United States, should not be permitted and should be stopped 
as promptly as they come to the attention of the agency charged with prosecuting 
them. 

While on the subject of these injunctions there are two other features, though, 
I want to dwell upon. One ts the language of the introductory sentences in sec- 
tion 8 (b) (4). The language of that portion of the section restricts the unfair 
labor practices to occasions when labor organizations attempt to encourage or 
induce the employees of an employer to refuse to handle the merchandise or 
material of or to deal with some other employer. This language leaves a loop- 
hole of which the unions have not hesitated to take advantage, and through 
which they have practically killed off section 8 (b) (4). The obvious purpose 
of the section was, among other things, to prevent secondary boycotts which 
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would harass the employer standing in a secondary position with reference to 
whatever primary labor dispute might exist between the union and some other 
person or employer. Because of the limitation which applies only to coercion 
of employees, the unions have adopted the strategy of staying away from the 
employees of the secondary employer but going straight to the management and 
threatening the employer with economic action if he did not cause his employees 
to refuse to handle the products of or do business with the other employer with 
whom the primary dispute existed. 

Under the law as it now reads, such pressure applied by the union is not an 
unfair labor practice and it has come to the point where it practically completely 
defeats the purpose of that section. I would like to suggest that a rewording 
of the language be inserted there which will include pressure exerted on the 
employer as well as on his employees. 

The second matter in connection with this section on injunctions has to do 
with the so-called organizational picket line. We cannot live in a vacuum when 
we are considering the relations of labor unions to employers. The principal 
business of labor unions is to increase their membership and then to force the 
employers either by persuasion or economic force, to progressively make more 
and more concessions to their employees. The picket line is an institution that 
is recognized by practically all Americans as a symbol of a dispute between 
an employer and his employees and as a result, a tremendous majority of the 
people who pay any attention to picket lines whatsoever, simply refuse to 
cross a picket line, regardless of the reason for its being there. The organiza- 
tional picket line is not forbidden; it is not taboo, but it is perhaps the most 
vicious of all the types of economic pressure which labor unions can and do 
exert against employers who are operating nonunion shops and whose employees 
have not shown an inclination to join the union. If employers desire to operate 
nonunion, that should be their privilege, unless, of course, their employees 
desire a union. 

We are given a number of different explanations and excuses for the organiza- 
tional picket line, but the theory most frequently advanced by the union is 
that they hope by means of the picket line to induce the employees of the em- 
ployer whose place is being picketed, to join the union. Actually, we know 
that the organizational picket line is a relic of the old Wagner Act days when 
the unions could do anything they wanted to with impunity, and when an em- 
ployer had no rights at all to defend himself. It was in the same category as 
the practice of so many unions of forcing closed-shop contracts on employers, 
willy nilly. We also know that the real purpose of the organizational picket 
line is not so much to influence the nonunion employers as it is to so cripple 
the employer economically, that he will take steps to encourage, if not to force, 
his employees into membership in the union. 

Every reasonable protection has been thrown around efforts by employees to 
accomplish their own self-organization. In fact, this protection has gone much 
beyond that, and has been extended to labor organizations who come into the 
picture, practically as intruders in their attempt to sell the employees the idea 
of joining the union. The tactics of many organizers on such occasions are 
often difficult to condone, but the rule seems to have been made that they must 
be protected and so they are protected. But, by protecting the organizational 
picket line, the organizing union is protected at the expense of the employer, 
in a manner that I am quite sure the Congress never had in mind. I would 
therefore suggest that another subsection be added to section 8 (b) (4) which 
would make the establishment of a picket line for organizational purposes an 
unfair labor practice and which also would bring it within the mandatory in- 
junction provisions of section 10 (1). 

There is one final comment in this field on the subject of “farmed-out work.” 
I can only suggest a rereading by the members of the committee and the Mem- 
bers of the Congress of the decisions of the Supreme Court in the case of the 
National Labor Relations Board v. Mackay Radio & Telegraph Company (304 
U. 8. 838), decided about 1938, in which the Court dwelt at some length, on the 
right of a businessman who is on the receiving end of an economic strike, to 
continue his business in normal course without interference, if he can find 
the means for doing so. That arose where, absent employer unfair labor prac- 
tice, a strike had occurred and the employer had hired replacements to take 
the place and carry on the duties of the strikers. In negotiations for the set- 
tlement of the strike, the union had demanded that the employer discharge the 
replacements who had been hired in good faith as permanent workmen, and 
put the strikers back on their old jobs. The Supreme Court said that this 
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could not be required of the employer. It observed that he is under no obliga- 
tion nor should he be under any compulsion to stop his business activities be- 
cause of the existence of a strike—and especially where the strike is wholly 
economic. In fact, the Court recognizes his right to carry on his business with 
whatever employees and facilities he can muster, and in doing this, he should 
be protected against interference from the strikers except their peaceful picket 
line. 

The employee who becomes an economic striker does so with the calculated 
risk that if he should be replaced, he has no right to demand and be given re- 
instatement to his job. With this basic right of the employer established in 
an economic strike, the related rights of the strikers should not be extended 
beyond their normal right to strike and to peacefully picket at the premises of 
the employer with Whom they have their dispute. 

By legislation which legitimizes struck-work boycotts and hot-cargo embargo, 
the United States, in effect, becomes an active participant in a labor dispute 
on the side of the union. The economy of the Nation has seen too much of 
that in the past 18 years. The Supreme Court has defined the right of the 
employer to engage in his free enterprise. The 80th Congress has declared 
that permitting union conduct such as is practiced under the hot-cargo and 
struck-work clauses now found in many contracts, is against the public policy 
of the United States and that, accoydingly, such conduct should be stopped by 
injunctive action as soon as it shows itself. Under such circumstances, no 
public good can ever be served by not enforcing the law as it is now written, 
and, in order to underscore public policy, by declaring that any contract in 
contravention of any of those principles is per se, void. 

Strikes in labor disputes are generally referred to as elements of economic 
warfare. They are the traditional economic weapon of the union to force con- 
cessions from the employer, but unfortunately the tradition also seems to have 
developed that the employer may not resist such force, either by like action in 
the form of a lockout nor by utilizing any other means of producing his product. 
Of late there has been a wholesome trend on the part of the National Labor 
Relations Board to correct these inequalities—but for the United States to now 
plunge into this warfare as a partisan is something in which I am unable to 
tind any more justification for participation by the United States, than I could 
for participation in a war between two countries where we have nothing more 
than an economic interest. Neither labor nor industry is entitled to such ex- 
clusive support. 

Perhaps the most significant change suggested by the President has to do with 
the right of economic strikers to vote in representation elections held after the 
strike has begun and they have been replaced by permanent replacements. 

Here, too, the procedure suggested is an unwarranted interference by the Gov- 
ernment in the relations of an employer with his employees. For the past 18 
months we have heard much propaganda to the effect that the provision which 
prevents economic strikers who are disqualified for reinstatement from voting 
in elections held while they are on strike is a union-busting provision, and pro- 
vides : means whereby an employer can import so-called permanent replace- 
ments as strikebreakers and then induce them to organize and to petition for an 
election, or to petition for an election himself. The idea seems to be that by an 
adverse vote on the part of his new employees he can throw the union out of 
the picture. 

Unless it is the desire of Congress to override all the reasoning and the logic 
of the Supreme Court in the Mackay decision I have just referred to, this sug- 
gested amendment would throw the whole pattern out of balance. Let’s stop and 
examine it. In the first place, may I say that in the 6% years in which I have 
been very intimately connected with the Taft-Hartley Act and its administration, 
3 of which were as its primary administrator as General Counsel, and the other 
3% as an active practitioner in that field, to say nothing of almost 10 years as 
a trial examiner under the Wagner Act, I am not aware of a single case where 
an empleyer has engaged in practices which constitute the bugaboo behind this 
suggestion. On the other hand, this proposal readily could and would cause no 
end of confusion and result in continued unstabilization if adopted. 

The proposal does not provide for repeal of the employer’s right to employ 
replacements and to retain them under the provisions of the Mackay decision. 
Let us assume that the employer has rather promptly replaced all the economic 
strikers, and continues to operate his business with this new staff of employees 
who are quite satisfactory to him. This means that the union represents no one 
in the plant, nor anyone who is entitled to be returned to the plant upon the 
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ermination of the strike. In that posture, however, under the established 
decisions of the Board and the courts, the employer would be required, never- 
theless, to continue to sit down and bargain with the union for its nonexistent 
representation, and to go through a course of shadowboxing bargaining for 4 
months. As to what can happen by this bargaining, | don’t know, for if the 
employer should agree to discharge his replacements and reinstate the strikers, 
such action would be an unfair practice against the replacements. If, after the 
t months have expired, his new employees should not desire to belong to any 
union, the employer is barred for a period of 1 year from bringing about an 
election that will determine the striking union’s status. All of which means that 
the employer is still confronted by the union, representing no one in his employ, 
but still an organization with which he is obligated, by the decisions of the Board, 
to barguin until such time as the period suggested in the proposed changes have 
expired. It simply does not make sense. 

in this tangle of absurdities another has apparently been overlooked. The 
proposal bars petitions by other unions for 4 months and petitions by the 
employers for a year, but it fails to prohibit the Board from considering a 
petition on the part of the replacement employees for decertification of the union 
which claims to represent them. In the suggestion, as now made, there is no 
provision that the economic strikers would be .llowed to vote should there be 
a decertification petition, which certainly is not prevented by anything that is 
now talked about. The Board would be almost obligated to hold an election at 
which only the replacement employees would be allowed to vote and obviously 
they would vote in favor of their own petition to decertify the striking union. 
That thought is thrown out to emphasize the inadequate overall appreciation of 
vhat these things would mean if injected into the act. It underscores the fact 
that patchwork amendments can only confuse the whole field this act is designed 
to cover. The only remedy that can be had for truly beneficial results is a com- 
plete revision, using the present act as a framework around which to build 
it—and then, in revising it, to make all the corrections, large and small, that our 
experiences of the past 64% years have shown to be desirable. 

On the other hand, the idea of permitting economic strikers who are not 
entitled to reinstatement to vote in any election lays the foundation for a perfect 
farce. As an illustration: In a well-known case in Hollywood (1945), the 
employees struck and an equal number of new employees were hired as replace- 
ments. The Board directed an election and permitted both the replacements and 
the strikers to yote subject to the challenge. Then, as now, employee members 
of either participating union, who were in the armed services, were permitted to 
vote if they presented themselves in person at the polls. In this case a number 
of the members of the striking union, former employees, who were in the armed 
services, appeared and voted. After much controversy not here pertinent, the 
Board hemmed and hawed, and finally overruled all challenges and counted all 
\otes, notwithstanding the recommendation of the trial examiner that the votes 
of the replaced strikers be not counted. On counting all the votes, the Board 
found themselves in a position where they had certified the striking union because 
of a majority created by voting the members in the armed services. The first 
demand of the striking union, after having been certified, was that the employer 
discharge all of the replacements. The employer refused. The certified union 
imediately called another strike, with the result that 10,000 people employed in 
the major studios in Hollywood were on strike for months and hundreds went to 
jail for violence and misconduct on the picket line. The controversy was finally 
settled when Mr. Erie Johnston arranged the rehire of the strikers and found 
jobs for the replacements elsewhere in the studios. There are other examples of 
similar absurdities growing out of that practice, but none quite so spectacular. 

The surest way to make chaos is to adopt the suggestion that has been made 
here. The surest way to insure peace is to maintain the provisions of the act 
as it now stands, so that members of labor organizations engaged in economic 
disputes will think twice before they blindly go on strike in support of some 
economic principle that their leaders have demanded, but which, too often, to 
the rank and file is not worth the accompanying loss of pay that a strike entails. 

The recommen‘ation that a collective-bargaining agreement, once made, should 
not be subject to reopening for some subject which has been overlooked or on 
which one of the parties has changed his mind during the period of the contract, 
unless the contract so authorizes or the parties mutually agree, is an excellent 
provision and one which seems to meet the present Board’s decisional trend. 

Concerning the national-emergency provisions and the right of the Board of 
Inquiry to make recommendations, I can see no reason why recommendations 
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should not be made under such circumstances, but would suggest that the recom- 
mendations be first submitted to the employer, who will be given an opportunity 
to either reject or approve them, and then submitted to the President for what 
they may be worth, bearing in mind that recommendations of that character 
must have no binding effect upon the parties until and unless accepted by both 
sides. It will be recalled that in one relatively recent case where recommenda- 
tions were made a great deal of pressure was brought to bear by the labor unions 
because of such recommendations. If recommendations are to be made by such 
a board, protection against repetition of a similar situation should be provided, 

I agree with the suggestion concerning special consideration to the construc- 
tion industry and to special branches of the maritime industry, especially the 
longshore operations. I can find no persuasive reason for inclusion of amuse- 
ment industries or the seagoing maritime employees. The proposal that the 
30-day period found in our present union-shop provision be cut down to a much 
shorter period in the construction industry and the longshore maritime opera- 
tions is similar to the one that I had the privilege of publicly advocating some 
5 years ago. The very nature of those 2 industries is such that the 30-day 
period creates an impossible situation. The employees in those industries are 
entitled to as much protection and their employers are entitled to as much con- 
sideration as any other employees or employers where the union shop is consid- 
ered, but they cannot get it without violating the law as long as the 30-day rule 
exists. On the subject of representation of employees, I think there is a formula 
by which that can be worked out also, but great caution must be exercised to 
protect the policy of the act as to the union shop. It has been proved to the 
satisfaction of all who have engaged in efforts to conduct elections in either of 
these industries that ordinary procedures are not practicable in the normal run- 
of-the-mill construction operations, although they might stand up in cases of 
large installations where employment will continue for a year or more. In the 
longshore industry a separate procedure would be required. 

On the subject of “agency,” it would be a mistake to change the present defini- 
tion of agency that is found in the Labor-Management Relations Act of 1947, as 
amended. One has but to become familiar with the down-to-earth workings and 
operations of labor organizations, of their business agents, their district repre- 
sentatives, and their international representatives and various other officials to 
recognize the necessity for applying a broad rule to this relationship. The rule 
as presently stated is an amply broad statement of the commonly accepted rule 
of agency and clearly establishes responsibility for apparent authority without 
the necessity for proof that the act complained of has either been authorized in 
advance or subsequently ratified. Unless this rule is continued, we might just 
#S well write off the books any question of responsibility of labor organizations 
for anything that the representatives do or that the members do, either as 
individuals or en masse, 

Concerning the non-Communist affidavits, we have two approaches. One can 
hardly argue that the provision concerning non-Communist affilavits as presently 
written is effective. The Department of Justice simply refused to prosecute any 
known supporters of communism whose affidavits I personally transmitted to 
them for such processing as seemed to be indicated. I am of the belief that 
within the limitations sought to be accomplished by the original non-Communist 
affidavit those limitations can still be accomplished by a revision of that provi- 
sion so that it will cover the activities of the affiant for some considerable period 
in the past, and I would suggest the year 1939 as the cutoff date. The period of 
1 or 2 years is quite insufficient. Leopards do not change their spots so quickly. 
With such a provision, however, it would seem that authority should be granted 
to the Board to police such non-Communist affidavits and that they should be 
given broad powers along the lines they have recently sought to follow in the 
courts, but which have been denied them. 

The alternative is the creation of a separate agency, functioning along the 
lines suggested by Senator Butler, Republican, of Maryland, in his bill, and by 
Mr. Velde in his bill, recently introduced in the House, both of which to a large 
degree parallel each other. I do not think it is indicated that special discussion 
as to the contents of these bills, or additions to them, is pertinent at this time. 
Therefore, comments will be limited to what has already been said, either one 
of which, I think, will have a substantial and salutary effect. 

The recommendation with reference to right of free speech is sound and is 
indicated, notwithstanding the National Labor Relations Board has recently 
reversed the one case setting forth the principle which was designed to restrict 
the freedom of speech by employers. This is the Bonwit-Teller case, which, 
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when ttken into consideration with the General Shoe Co. case, pretty much 
put the employer under even tighter wraps as to freedom of speech than he was 
before the Labor-Management Relations Act was passed. 

The control of welfare and pension funds, in my opinion, is one of the most 
important things that American industry now has before it. These funds now 
amount to billions of dollars, and in a few years very well can outstrip the total 
market value of all the acceptable securities that should be permitted for in- 
vestment purposes by such funds. From the standpoint of protection of the 
funds, here is one place where legislation is needed, but from the standpoint of 
the administration, regulation and control of this huge amount of money in its 
collective total, the need for close regulation and periodic inspection is as great 
as our regulation and periodic inspection of national banks, 

On the subject of Federal and State powers, I distinctly stand for the exercise 
of States rights insofar as they have not been conveyed away to the National 
Government under the Constitution. But in this field of labor relations, it is 
my feeling that the States owe it to themselves, and have an obligation to take 
advantage of the provision of section 10 (a) of the Act, which opens the door of 
labor relations to them if they will put appropriate legislation on their books, in 
the form of statutes which are in line with the national public policy as enun- 
ciated in the Labor Management Relations Act. By that move, they can qualify 
themselves by setting up a tribunal qualified to act, under a law that parallels 
the Labor Management Relations Act, to have ceded to them by the Board, full 
jurisdiction over many cases which the Board has indicated a desire to 
transfer, but which it cannot do because the States have not made it possible 
for the Board to act. Some expansion of section 10 (a) to permit the States 
broader rights to police the conduct of strikes, picket lines, ete., by injunction and 
otherwise, in conjunction with the necessary State legislation under section 
10 (a) should suffice, but the answer to the States rights complaint is already 
in the act. It only remains for the States to utilize it. On the other hand, 
some uniformity of State laws is essential and, clearly, all should be in line with 
the national policy as set out in the present act, as amended. 

The National Labor Relations Board has indicated that there is a vast field 
over which it has jurisdiction but over which it does not desire to assert juris- 
diction. Inherent in that is the assumption that if it had the authority and con- 
ditions permitted, the Board would cede to appropriate State tribunals, admin- 
istration of many of the cases in which it now denies any relief whatsoever by 
refusing to assert its jurisdiction. It would seem that it is up to the States to 
make the first move in this business of States rights; when and as they do that, 
there seems every reason to expect hearty cooperation from the Board. 

Concerning the question of strike votes, our experience with antecedent strike 
votes under the Smith-Connally Act demonstrated that such votes even when con- 
ducted by the Board and by secret ballot did not serve to prevent the strike. 
Such a strike vote can be of value only if carried on in such a manner that the 
individuals would be completely free from the influence of union leadership and 
employer persuasion. They should be where they could discuss the issues in 
meetings that were not rigged; where the meeting could be genuinely open and 
free to discussion and so that they could go to the polls after they had their own 
fireside discussion on the subject. But under all the circumstances, and bearing 
in mind the human elements in the leadership on both sides, I approach the sub- 
ject of these strike votes with a great deal of misgiving. I thoroughly subscribe 
to the proposition that every worker in the affected plant should be given an 
opportunity to express himself. There is, however, one thing which seems to be 
a “must” if legislation is to be passed providing for these strike votes in connec- 
tion with prospective strikes: That is, the balloting should not be confined just 
to members of the union. In all fairness, it should be open to every person who 
would be affected by the strike directly. Only in that way can there be obtained a 
free and clear statement of opinion of the employees as a whole. These would 
include all who at least in any event would be deprived of their paychecks and 
all in that class should be given every opportunity to express themselves and 
be given a complete and free voice in any vote that is taken. 

Concerning the duration of a checkoff authorization, as I read the President’s 
recommendation, it authorizes the checkoff of union dues during the period of 
the collective bargaining contract which provides for such checkoff, unless the 
employee shall revoke such authorization at some earlier date. This would mean 
that the present rule now existing that a checkoff once given is irrevocable for a 
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period of 1 year, after which it continues to be effective until revoked, is to be 
changed if the President’s recommendation is to be followed. But I can see no 
great objection to this recommendation. It simply cuts out the 1-year period 
and allows the employee to revoke his authorization at any time after it has 
been given. I am quite sure, however, that the checkoff for the 1-year period 
makes a greater contribution to the stability of the relations of the union and 
the employer. Unless there is something substantially to be gained by cutting 
out the 1-year limitation, I would really prefer to see it left in. 

Concerning the reports of unions pertaining to their organization and finances, 
which are now required under section 9 (f) and (g) of the act to be filed with the 
Department of Labor, I am unable to see what good purpose is to be served by 
those reports in any event as presently administered, in view of the fact that 
the Department of Labor regards them as confidential, and will not permit the 
information contained therein to be made available to the public nor to any third 
party, and places so many restrictions 0n members of the unions seeing the 
information concerning their own union that they are practically useless now. | 
am in agreement with the proposition that they should be simplified to some 
degree, although much of the information would be highly desirable if made 
available. I stress, therefore, that this information, instead of being filed with 
the Department of Labor, should be filed with the National Labor Relations 
Loard, and made open to the public at all times during official business hours 

There are numerous other things which can be done to the Taft-Hartley Act 
to make it a more workable and equitable piece of legislation, and capable of 
satisfactory administration, but I shall not touch upon them at this time in view 
of the fact that these hearings, as I understand it, are devoted solely to the sub- 
jects that have been raised by the President in his recommendation. 

If, by chance the committee should find any suggestions or thoughts in this 
communication which they would like to have enlarged, or concerning which I 
can be of any assistance to the committee, I shall deem it a privilege to lend 
whatever assistance I can to the committee, in order to bring about a conclusion 
on these subjects that will be workable, and will not advance preferential treat- 
ment to anybody, but will insure equitable treatment to all. 

Respectfully, 
Rosert N. DENHAM 


THe QuaAKER Oats Co., 
Chicago 54, IU., January 28, 1954 
Hon. ALEXANDER SMITH, 
Senate Office Building, Washington, D. C. 

Dear ALEX: In connection with secret ballots, about which we have written 
you before, I think there are some angles that are very important. 

First, the balloting should, under all circumstances, be done at the place 
where the men work, in the case of factory employees. In the so-called trades, 
like the building trades, it should be a place that can be easily reached by the 
members. Unless this is done, you can quite easily see that a voting place might 
be selected which would be remote or with surrounding conditions such that the 
workers could not easily or safely reach it and so would not vote. You know 
how much location affects citizen voting, and I think the same would be true in 
this case. 

I think it would be very helpful and in the interest of the workers if the law 
could have a provision that a vote must be taken to give the officers or executive 
committee, if they have one, strike power. However, in my opinion it is much 
more important to provide that a secret ballot must be held after negotiations 
have been going on and a company has made an offer which the strike leaders 
are not willing to accept because they think they can get more from the company 
but which a majority of the workers would like to accept. 

The matter of how and when a ballot should be taken is a problem. I think 
it is safe to say the union leaders will not ask for ballots and a company might 
call for too many, so why not consider the use of a time interval; in other 
words, either side can ask for a vote but only in periods of 2, 3, or 4 weeks 
from the strike date. This would slow down the possibility of long, drawnout, 
bitter fights and money losses to the workers. 

Cordially yours, 
JOHN STUART. 
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Tart-HARTLEY ACT, CONSIDERATION OF CHANGES MADE sy 8. 2650, SUBMITTED TO 
UNITED States SENATE COMMITTEE ON LABOR AND PuBLIC WELFARE 


The Illinois Manufacturers’ Association submits the following recommen- 
dations and comments regarding changes in the above act contemplated by 
S. 2650: 


FREEDOM OF SPEECH 


S. 2650 provides that the right of free speech should apply equally to labor and 
management in every aspect of their relationship. 

This amendment should be rejected. The amendment merely restates what 
was the intention of Congress when the Taft-Hartley Act was adopted. 


STRIKES 


S. 2650 provides for a strike vote after the strike has been started. 

We favor this provision of S. 2650. Experience has indicated that a vote prior 
to the strike is of doubtful value as expressing the true sentiments of the 
employees. 


ECONOMIC STRIKES AND VOTING BY REPLACED ECONOMIC STRIKERS 


S. 2650 provides that in the event of an economic strike, the National Labor 
Relations Board would be prohibited from considering a petition on the part of 
the employer which challenges the representation rights of the striking union. 

For a period of 4 months after the commencement of a strike, the Board 
would be prohibited from considering a petition on the part of any other union 
which claims to represent the employees. A prohibition against considering a 
petition by the employer would continue as long as the strike continues, provided, 
however, that a reasonable limit of time, such as 1 year, be stipulated. 

S. 2650 undertakes to limit these recommendations to situations in which (1) 
the strike is lawful, and (2) recognition was not an issue when the strike began. 

There is no necessity for this amendment and it should be rejected. 


POWER OF STATES 


S. 2650 provides “that nothing in the act shall be construed to nullify the power 
of a State or Territory to protect the health and safety of its people during 
emergencies resulting from labor disputes.” 

The objectives of this proposal are sound. However, it is submitted that 
said objectives could be better accomplished by the inclusion in the act of the 
following: 

“Nothing in this act shall be construed to nullify or impair the power of any 
State or Territory to regulate strikes, picketing, boycotts, or lockouts, provided 
such regulation is not in conflict with specific provisions of this act, or to enforce 
collective-bargaining contracts not in conflict with this act.” 


SECONDARY BOYCOTTS 


S. 2650 contains language which is designed to provide concerted action against 
(1) an employer who is performing “farmed-out” work for another employer 
whose employees are on strike or (2) an employer on a construction job who, 
together with other employees, is engaged in work on the site of the project, 
would not be treated as a secondary boycott. 

However, S. 2650 contains language which is designed to accomplish this 
recommendation but which is confusing and apparently would go further than 
the recommendation. 

These proposed changes are calculated to weaken the secondary-boycott pro- 
visions and to eliminate the mandatory injunction provisions of the act. They 
should be rejected. 

The secondary-boycott provisions should be strengthened. Small employers 
particularly have testified before congressional committees regarding their need 
for greater protection from secondary-boyecott activities of powerful unions. 
The word “concerted” should be removed from the opening sentence of section 
S (b) (4). The law as now construed permits action by individual employees 
or by such a small number as a court might find constitutes less than concerted 
action. The law should also be amended to make it applicable to different em- 
ployers having common ownership as well as to make it applicable to such activi- 
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ties when they are carried on with respect to any person who is employed by 
another person. 
NATIONAL EMERGENCY PROVISIONS 


S. 2650 requires the fact-finding board to make its intial report within 40 
days in lieu of the 60 days in the present act. It also provides that the Presi- 
dent’s authority to require recommendations may not be invoked until after 
the National Labor Relations Board has taken a secret ballot among employees 
on the question whether they wish to accept the employer’s final offer. It also 
provides neither party shall be under any duty to accept such recommendations, 

The existing national emergency provisions in the act should be retained. The 
issuance of recommendations is a move away from collective bargaining and a 
step toward compulsory arbitration of labor disputes. That portion of the above 
recommendation should accordingly be rejected. 


CONTRACT REOPENING 


S. 2650 provides that no collective-bargaining agreement would be reopened 
during its term, unless the contract so authorizes, or both parties mutually 
col sent. 


This recommendation should be supported. 
CONSTRUCTION, MARITIME, AND ENTERTAINMENT INDUSTRIES 


S. 2650 authorizes the 7-day union-shop provisions in these industries which 
are casual, temporary, or intermittent labor or “in any other industry or section 
of industry in which the Board finds employment therein with any single employer 
is less than 30 days.” 

This proposal should be rejected. The proposal undertakes to extend the 
principle of ecmpulsory unionism, whereas the act should be amended to prohibit 
such compulsion. 


NON-COMMUNIST AFFIDAVITS 


S. 2650 contains provisions for filing of non-Communist affidavits by employers. 
While the filing of non-Communist affidavits by employers is unnecessary, the 
amendment would probably not be generally opposed. 

The present method of filing non-Communist affidavits has been unsatisfactory. 
The question of communism in labor organizations should be placed in the hands 
of an appropriate Government agency. In event any labor organization is found 
by that Government agency to be led or dominated by a Communistic or other 
subversive group, such labor organization should be denied the right to represent 
employees as their collective-bargaining agency. 


LIABILITY OF UNIONS 


involving the responsibility of the union for the acts of an individual member. 
This proposal is not ebjectionable. 


S. 2650 provides that a common law rules of agency will apply in a question 


INJUNCTIONS 


S. 2650 provides that whenever an injunction is issued under the Taft-Hartley 
Act, the Federal Mediation and Conciliation Service would impanel a special 
local board to meet with the parties in an effort to seek a settlement of the dispute. 

This proposal is not objectionable. 


UNION FINANCIAL REPORT 


S. 2650 provides that reports from unions to the Department of Labor concern- 
ing their organization and finances would be simplified so as to eliminate 
duplication in the information required by such reports. 

This proposal is not objectionable. 


CHECKOFF AUTHORIZATION 


8. 2650 authorizes the checkoffs for membership dues based on written assign- 
ment “which shall be valid until revoked in writing.” 
This proposal is not objectionable. 
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ADDITIONAL RECOMMENDATIONS 


The President’s message and the enabling legislation fail to cover some of 
the most important abuses which should be corrected in order to protect the public, 
the employee, and the employer. Legislation should be enacted covering the 
following subjects: 

Labor union monopoly.—The growth of monopolistic power by labor organiza- 
tions is clearly detrimental to the public, to employees, and to employers. The 
repeal of the existing immunities to labor unions in the Clayton Act and 
LaGuardia Act would reach the basic cause of this monopolistic power and it is 
recommended that these immunities be repealed. 

Organizational picketing.—The Taft-Hartley Act should be amended to make 
recognition and organization picketing or strikes an unfair labor practice unless 
the union has been certified by the Board. The mandatory injunction provisions 
should be amended to cover such activities. 

Featherbedding.—Featherbedding in all its wasteful forms is detrimental to 
the public interest and should be outlawed by statute. The present provisions 
of the Taft-Hartley Act should be rewritten to forbid all forms of featherbedding 
whether it be excessive numbers of employees on a particular job, the performance 
of unnecessary work, or restrictions on the use of laborsaving tools or techniques. 

Respectfully submitted. 

JAMES L. DONNELLY, 
Executive Vice President, Illinois Manufacturers’ Association. 


STATEMENT OF Hon. Davip M. WALKER, SECRETARY OF LABOR AND INDUSTRY OF 
PENNSYLVANIA, AS PRESIDENT OF THE INTERNATIONAL ASSOCIATION OF GOVERBN- 
MENTAL LABOR OFFICIALS 


In the special message of January 11, 1954, to the Congress on labor legislation, 
President Eisenhower said: 

“The act should make clear that the several States and Territories, when con- 
fronted with emergencies endangering the health or safety of their citizens, are 
not, through any conflict with the Federal law, actual or implied, deprived of 
the right to deal with such emergencies. The need for clarification of jurisdiction 
between the Federal and State and Territorial Governments in the labor- 
management field has lately been emphasized by the broad implications of the 
most recent decision of the Supreme Court dealing with this subject.” 

In a release to the public press on January 26, 1953, the late Senator Robert 
A. Taft is reported to have said that: “The Supreme Court has gone so far as to 
almost say that the entire field of labor legislation has been preempted by the 
Federal Government. We've got to pass some sort of law to define the field so far 
as the States and Federal Government are concerned.” 

Clarification of the question when the jurisdiction of the States in the labor- 
management field is ousted by paramount Federal authority will be achieved 
by Congress defining the exact time and manner when the exercise of State 
jurisdiction may be ousted by Federal authority. It was in furtherance of this 
objective that on March 26, 1953, House bill 4274, was introduced by Congressman 
Carroll D. Kearns, of Pennsylvania, and referred to the Committee on Education 
and Labor of the House of Representatives. House bill 4274 provides as follows: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress asssembled, That section 9 of the National Labor Rela- 
tions Act, as amended, is amended by inserting a new clause in the following 
form: ‘When a State has a statute providing for the investigation and certi- 
fication of bargaining representatives analogous to and not repugnant to section 
Y of this Act, jurisdiction of this Board shall be concurrent with the jurisdiction 
of the State agency under the State statute whenever there is no certification of 
this Board in force and effect covering any of the employees in the unit which 
the State board finds to be appropriate for collective bargaining.’ 

“Seo. 2. Section 10, clause (c) of the National Labor Relations Act, as 
amended, is amended by striking out the proviso which permits the ceding of 
jurisdiction to the States and inserting in lieu thereof a new proviso so that 
section 10, clause (a), as amended, would read as follows: 

“*(a) The Board is empowered, as hereinafter provided, to prevent any 
person from engaging in any unfair labor practice (listed in section 8) affect- 
ing commerce. This power shall not be affected by any other means of adjust- 
ment or prevention that has been or may be established by agreement, law, or 
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otherwise: Provided, That a State is free to exercise its jurisdiction and enforce 
laws and regulations under valid State statutes until this Board elects to exer- 
cise its jurisdiction over the particular controversy involving the same parties 
and issues as those before the State agency or court.’ ” 

It will be noted that the amendment to section 10, clause (a) of the National 
Labor Relations Act not only insures concurrent jurisdiction until the National 
Labor Relations Board elects to exercise its jurisdiction over the particular con- 
troversy but also amends out the proviso which empowers the National Labor 
Relations Board to cede certain cases to the States. 

The Senate committee explained the proviso to section 10 (a) as permitting 
the National Labor Relations Board to allow State labor relations boards “to 
take final jurisdiction of cases in borderline industries (i. e., borderline 
insofar as interstate commerce is concerned), provided the State statute con- 
forms to national policy.” (See S. Rept. 105, 80th Cong. p. 26.) 

The present proviso to section 10 (a) must be eliminated from the statute if 
the States are to effectually administer their labor relations acts. 

It should not be overiooked that in construing the National Labor Relations 
Act of 1935, it was said by the Supreme Court in Bethlehem Steel Company vy. 
New York State Labor Relations Board (330 U. S. 767, 67 S. Ct. 1026 (1947) ) at 
paige 1029 that: “Congress has not seen fit to lay down even the most general of 
guides to construction of the act as it sometimes does, by saying that its regula- 
tion either shall or shall not exclude State action.” This applies equally to 
the Labor Management Relations Act, 1947, except for the proviso to section 10, 
clause (a), which permits the National Labor Relations Board to cede jurisdic- 
tion over certain cases to the States. 

Prior to the Bethlehem Steel Co. decision just cited, the rule adopted by all 
courts is to be found in 174 ALR 1071, 1072. It is said that: 

“* * * unless or until the National Board has elected to exercise its jurisdic- 
tion under the national act over the particular controversy involving the same 
issues as those before the State board, the State board is free to erercise its 
jurisdiction under the analogous or consistent provisions of the State act. * * * 

“And, conversely, it was held that the jurisdiction of the State labor relations 
board may be ousted if the Federal Labor Relations Board has elected to exercise 
its jurisdiction over the particular matter in dispute under its authority under 
the national act. * * *” [Italics ours.] 

The rule of judicial construction just stated resulted from canons of construc- 
tion given the National Labor Relations Act by the courts of the United States, 
which may be summarized as follows: 

1. The test of Federal jurisdiction under the National Labor Relations Act is 
not whether the operations of an employer constitute interstate commerce, but 
whether a stoppage of its operations by threatened industrial strife would 
result in substantial interruption to or interference with the free flow of com- 
merce: Consolidated Edison Company of New York vy. National Labor Relations 
Board (305 U. 8. 197: 59 S. Ct. 206, 213 (1988) ). 

2. The powers of Congress to regulate commerce may not be extended so as 
to embrace effects upon interstate commerce so indirect and remote that to 
embrace them would effectually obliterate the distinction between what is 
national and what is local: National Labor Relations Board v. Jones & Laughlin 
Steel Corporation (301 U. S. 1; 57 8S. Ct. 615, 624 (1937) ). 

3. The amount of commerce regulated is of special significance only to the 
extent that Congress excluded commerce of small volume from the operation of 
the act: National Labor Relations Board vy. Fainblatt (306 U. 8S. 601; 59 8. Ct. 
668, 672 (1939) ). 

These canons have largely been abrogated by recent decisions of the Supreme 
Court of the United States. No longer is the stoppage of the operations of the 
employer by threatened industrial strife the controlling element in determining 
the question of jurisdiction. No longer can it be said that Federal jurisdiction 
is not exercised over employers whose operations may be regarded as essentially 
local in character. Furthermore, in determining whether State jurisdiction is 
excluded, the nature and quantum of the employer’s interstate activities has 
become most important and, in fact, it is controlling, because the only limitation 
upon the exercise of jurisdiction by the National Labor Relations Board is that 
agency’s determination that Federal jurisdiction be not exercised over business 
operations so local in character that a labor dispute would be unlikely to “have 
a sufficient impact upon interstate commerce to justify an already burdened 
Federal Board in expending time, energy, and public funds” (release of the 
National Labor Relations Board to the public press of October 6, 1950). In 
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other words, Federal jurisdiction is being exercised, and State jurisdiction is 
being excluded, solely upon the changing rules of the National Labor Relations 
Board. 

An examination of the decisions of the Supreme Court will show that State 
statutes have been set aside in whole or in part because of provisions which did 
not exactly duplicate the provisions of the act of Congress, and because Congress 
had “occupied the field” in cases where there was no serious conflict between 
Federal and State policy. On at least 10 occasions, the Supreme Court has 
passed upon the question whether the National Labor Relations Act and its 
successor, the Labor-Management Relations Act, 1947, collided with State law 
so as to displace it. 

In three cases, to wit: (Allen Bradley Local, Etc. v. Wisconsin Employment 
Relations Board, 315 U. 8. 740; 62 S. Ct. 820 (1942) ; International Union, Rte. v. 
Wisconsin Employment Relations Board (336 U. S. 245; 69 8S. Ct. 516 (1949) ) : 
and Algoma Plywood & Veneer Company vy. Wisconsin Employment Relations 
Board, 336 U. 8. 3801; 69 8. Ct. 584 (1949)), the Supreme Court sustained provi- 
sions of the Wisconsin Employment Peace Act which dealt with mass picketing 
and intermittent work stoppages, and which required a two-thirds vote for a 
maintenance of membership clause in collective-bargaining agreements. On the 
other hand, the Wisconsin statute was set aside in Plankington Packing Co. 
v. Wisconsin Employment Relations Board (338 U. 8. 953; 70 S. Ct. 491 (1950) ) 
because the Wisconsin agency had superimposed upon Federal outlawry of con 
duct as an “unfair labor practice” its own finding of unfairness. Under these 
decisions, it seems probable that a State agency may never enforce a statutory 
provision defining an unfair labor practice unless Congress has omitted to make 
the prohibited practice the subject of regulation by the National Labor Relations 
Board. In other words, it is only when there is no existing or possible over- 
lapping between the authority of the Federal and State agency, so that the 
National Relations Board has no possible authority either to investigate, ap- 
prove, or forbid the conduct in question, that the State agency can act. 

In a second classifications, consideration should be given to two cases where 
State regulation was annulled by the Supreme Court. In Bethlehem Steel Co. 
v. New York State Labor Relations Board, supra, it was conceded that the 
New York State Labor Relations Act was practically identical with the National 
Labor Relations Act except that the provisions of the State statute for the 
determination of units of representation for bargaining purposes were not identi- 
cal. The New York State Labor Relations Board determined that a unit comprised 
exclusively of supervisory employees was appropriate, and in so deciding followed 
earlier decisions of the National Labor Relations Board. However, the Supreme 
Court of the United States had affirmed a decision of the National Labor Relations 
Board that such a unit was not appropriate. The certification of the New York 
agency was set aside because it had determined a unit to be appropriate for 
collective bargaining contrary to the last decision of the National Labor Relations 
Board. 

Of like character is the decision of the Supreme Court in LaCrosse Telephone 
Corporation v. Wisconsin Employment Relations Board (336 U. 8S. 18; 69 8S. Ct. 
378 (1949)). After an election, the Wisconsin Employment Relations Board 
certified that the employees in the plant and traffic departments of the employer 
had elected to combine in a single bargaining unit and had chosen a collective bar- 
gaining representative and that the employees in the ofiice department had elected 
to constitute themselves as a separate unit and had chosen not to have any 
collective bargaining representative. It was not asserted that the action of the 
Wisconsin agency contravened Federal policy. The National Labor Relations 
Board could have made the same determination, but because of a slight variation 
in the general powers of the State board, the action of the State board was set 
aside. 

It is because of the two decisions last cited, that the separate amendment to 
section 9 is imperative. State jurisdiction to promote collective bargaining by 
permitting a State agency to fix bargaining units and determine bargaining repre- 
sentatives should not be ousted because of the potentials of conflict which may 
arise because of minor variances in the provisions of the statutes. State juris- 
diction should not be ousted unless or until the Federal Government asserts 
jurisdiction over the labor dispute which has been adjudicated or is in process of 
adjudication by the State agency. 

In a third classification, Hill v. State of Florida (325 U. S. 588; 65 S. Ct. 1373 
(1945) ) should be considered. Florida enacted a statute requiring business agents 
of labor unions to pay $1 for an annual license under certain conditions and re- 
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quiring the union to pay $1 and file an annual report of its name, officers, and 
location of offices within the State. It was decided that the Florida statute had 
been applied in a manner which brought it into irreconcilable conflict with the 
collective-bargaining regulations of the National Labor Relations Act. House bill 
No. 4274 will safeguard States rights by permitting States in the exercise of the 
police power to require qualifications appropriate for union officials having fidu- 
ciary duties. 

In a fourth classification, two very important decisions of the Supreme Court 
should be considered. In International Union, etc., v. O’Brien (339 U. S. 454, 
70 8. Ct. 781 (1950)), the constitutionality of the strike vote provisions of the 
Michigan labor mediation law was before the court. The record shows that, in 
general, the objects of the Michigan statute were not repugnant to Federal law. 
It was because the Michigan law called for a different form of notice and because 
the Federal act permitted strikes at a different and usually earlier time than 
the Michigan law; did not require majority authorization for a strike; and 
because the bargaining unit established in accordance with Federal law might 
be inconsistent with the State legislation, that the Michigan statute was held 
to conflict with Federal law and with the commerce clause of the Federal Con- 
stitution. The Supreme Court said that “Congress occupied this field and closed 
it to State regulation.” 

To like effect is Amalgamated Association, etc., v. Wisconsin Employment 
Relations Board (340 U. 8. 383, 71 8S. Ct. 359 (1951)), wherein the Wisconsin 
Public Utility Antistrike Act was declared unconstitutional by the Supreme 
Court. Here again the State statute was invalidated, not because State policy 
was contrary to or repugnant to the general policy of Congress, but merely 
because Congress had occupied the field and closed the door to State jurisdiction. 

Particular attention should be given to Garner et al. v. Teamsters, Chauffeurs, 
and Helpers, Local Union No. 776 (74 S. Ct. 161), a decision of the Supreme 
Court handed down on December 14, 1953. A Pennsylvania equity court had 
held that the employer violated the Pennsylvania Labor Relations Act and the 
Supreme Court of the United States held that the grievances complained of fell 
within the jurisdiction of the National Labor Relations Board to prevent unfair 
labor practices. The Court said at page 164 that “the National Labor Manage- 
ment Relations Act * * * leaves much to the States, though Congress has re- 
frained from telling us how much.” However, based upon our experience, it is 
asserted that very little jurisdiction in labor-management relations remains in 
Pennsylvania and this results from the rule stated by the Supreme Court at 
page 171 that “when Federal power constitutionally is exerted for the protec- 
tion of either public or private interests, or both, it becomes the supreme law 
of the land and cannot be curtailed, circumvented, or extended by a State proce- 
dure merely because it will apply some doctrine of private right.” 

Possibly the case last mentioned is the decision of the Supreme Court of the 
United States to which President Eisenhower referred in the special message 
of January 11, 1954, to the Congress in saying that “the need for clarification of 
jurisdiction between the Federal and State and Territorial governments in the 
labor-management field has lately been emphasized by the broad implications 
of the most recent decision of the Supreme Court dealing with this subject.” 

It is apparent, therefore, that State statutes are being set aside which are 
not violative of constitutional guaranty or repugnant to the general policies of 
Federal legislaion. House bill No. 4274, if enacted into law, would effectuate 
rules of judicial construction which have heretofore been announced by the 
Supreme Court of the United States that “the exercise by the State of its police 
power, which would be valid if not superseded by Federal action, is superseded 
only where the repugnance or conflict is so ‘direct and positive’ that the two 
acts cannot be reconciled or consistently stand together”: Kelly v. State of 
Washington (302 U. 8S. 1, 58 S. Ct. 87, 92 (1937)), and that when the State 
system of regulation, as construed and applied in the individual case, can be 
reconciled with the Federal act and the two as focused in the individual case, 
can consistently stand together, the State may enforce its legislation: Allen- 
Bradley Local, etc. v. Wisconsin Employment Relations Board, supra. 

The amendments contained in House bill No. 4274 should be enacted into law 
for the following reasons: 


1. Federal supremacy in the field of labor relations will be safeguarded and 
made effective 
It may be conceded that no amendment should be enacted which will impair 


Federal supremacy in cases where the public interest demands that Federal 
regulation should be supreme. Federal authority to set aside State regulation 
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in a given case will not be impaired as the National Labor Relations Board, 
in its proper administrative discretion, will have the power to assume jurisdic- 
tion when required to do so in the public interest. House bill No. 4274 enforces 
the established rule of law that it is only where a stoppage of the operations of 
an employer is threatened by industrial strife which will result in substantial 
interruption to or interference with the free flow of commerce, that the right 
of the Federal Government to supersede the State shall be supreme (Consolidated 
Edison Company of New York v. National Labor Relations Board, supra). 

By the proposed amendments to sections 9 and 10 (a) Federal supremacy, 
as well as States rights, will be secured because the primary and, oftentime, 
the most vital question for adjudication in any given case, is the question of 
jurisdiction. When uncertainty exists as to the proper forum, confusion and 
litigation is the inevitable result. Wherefore, it is imperative that Congress, 
by definition, fix the exact point when the exercise of State jurisdiction is 
superseded by paramount Federal authority. 

The exact time and place when State jurisdiction ends should be defined by 
Congress because a question so vital to the solution of labor disputes should 
not be left to the judicial determination of courts or the edicts and rules of an 
agency of Government. 


2. The historic distinction with respect to regulations which are national and 
regulations which are local in character will be preserved 

As was said by Chief Justice Hughes in National Labor Relations Board v. 
Jones & Laughlin Steel Corporation, supra, at page 624: 

“* * * Undoubtedly the scope of this power must be considered in the light of 
our dual system of Government and may not be extended so as to embrace effects 
upon interstate commerce so indirect and remote that to embrace them, in view 
of our complex society, would effectually obliterate the distinction between what 
is national and what is local and create a completely centralized Govern- 
ment * * *.” 

There is a broad field for the regulation of labor disputes which properly 
belongs to the States, such as the fixing of bargaining units and the certifica- 
tion of bargaining representatives; the adjudication of complaints of unfair 
labor practices committed by employers, employees, and unions; the enforce- 
ment of proper police regulations covering employers, employees, and unions, 
and the peaceful settlement of labor disputes by mediation, arbitration, or other 
constitutional process. These are functions inherent in the State. 

The National Labor Relations Board has said that “it would better effectuate 
the purposes of the act, and promote the prompt handling of major cases, not to 
exercise its jurisdiction to the fullest extent possible under the authority dele- 
gated to it by Congress, but to limit that exercise to enterprises whose operations 
have, or at Which labor disputes would have, a pronounced impact upon the flow 
of interstate commerce” (release of the National Labor Relations Board to the 
public press of October 6, 1950). However, under its rules and regulations, 
standards have been fixed by which Federal jurisdiction is exercised to the 
exclusion of State jurisdiction in cases where the impact upon the flow of inter- 
state commerce is scarcely discernible. By its yardsticks, the National Labor 
Relations Board claims exclusive jurisdiction over public utility and transit 
systems irrespective of their size or the possible effect upon interstate commerce. 
By maintaining exclusive jurisdiction over establishments which operate as 
integral parts of a multi-State enterprise, such as chain stores and branch 
divisions of national or interstate organizations, State jurisdiction is excluded 
from small units of management operating exclusively within the territory of 
the State, wherein the impact on interstate commerce is either negligible or 
nonexistent. By fixing yardsticks under which Federal jurisdiction is excluded 
merely on the basis of the actual value of the direct or indirect inflow or outflow 
of material, permissible State jurisdiction is reduced to a minimum and Federal 
jurisdiction is assumed in many cases where actually there is no impact upon 
interstate commerce at all. 

In order that the States may be free to assume jurisdiction over labor disputes 
in cases where there is no repugnancy between State policy and Federal policy 
and no national emergency or labor disturbance exists which makes Federal 
jurisdiction imperative, the amendments contained in House bill No. 4274 should 
be adopted by the Congress to restore the historic distinctions as to what is 
national and what is properly within the jurisdiction of the State. 
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3. The proposed amendments to sections 9 and 10 (a) will provide @ plan for 
permissible State regulation which was formerly in successful operation 
From June 1, 1937, when the Pennsylvania Labor Relations Act became law, 
until April 7, 1947, when the decision in Bethlehem Steel Company v. New York 
State Labor Relations Board, supra, was issued by the Supreme Court of the 
United States, the Pennsylvania Labor Relations Board successfully asserted 
jurisdiction over all Pennsylvania employers in industry on the theory that the 
enactment of the National Labor Relations Act did not, ipso facto, preclude 
State legislation applicable to the same situations, and that the Pennsylvania 
agency could act under State legislation until such time as State jurisdiction 
was ousted by the assertion of jurisdiction by the National Labor Relations 
Board over the parties to the identical labor dispute. Likewise, from June 30, 
1947, when the Pennsylvania statute providing for the settlement of labor dis- 
putes between certain public utility employers and their employees through 
mediation and arbitration was enacted, until February 26, 1951, when the analo- 
gous statute of the State of Wisconsin was declared unconstitutional by the 
Supreme Court of the United States, the State act was in successful operation. 
At no time has Pennsylvania jurisdiction under these acts been challenged either 

by the National Labor Relations Board or by the Federal Government. 

In fact, there was the most friendly cooperation between the officers of the 
Federal agency and the State agency. In some instances, proceedings before the 
State agency were discontinued when it was shown that Federal jurisdiction had 
been or was about to be exercised. In other cases, bargaining units which had 
been approved by the State agency were annulled or changed in certification 
proceedings subsequently entered before the Federal agency. In no instance, 
however, did either the assumption or annulment of the jurisdiction of the 
Pennsylvania agency result in what could be termed a labor disturbance. In 
fact, the past history of the Pennsylvania Labor Relations Board indicates that 
the certification by a State board under a different or conflicting theory of 
representation is not disruptive of the practice under the Federal act and actually 
does not constitute a “real potential of conflict” as was suggested in the opinion 
of Mr. Justice Douglas in La Crosse Telephone Corporation v. Wisconsin Em- 
ployment Relations Board, supra. 

It may be that the lack of serious conflict in Pennsylvania resulted from the 
fact that the Pennsylvania Labor Relations Act, as originally enacted, was 
copied almost verbatim from the National Labor Relations Act of 1935. While 
by subsequent amendments the Pennsylvania statute differs in certain particulars 
from the Federal statute, it contains no provision which can be said to be 
repugnant to Federal policy, and in only a few instances do inconsistencies with 
Federal law exist. While other State labor statutes also differ from the general 
pattern of the Federal statute in certain particulars, the general policies of 
Congress and the constitutional guaranties to employers and employees will be 
safeguarded and furthered by a case-by-case test in the courts, according to the 
rules of construction in effect prior to the Bethlehem Steel Co. case rather than 
the striking down of valid States statutes whenever the National Labor Relations 
Board chooses to “occupy the field.” 

For the reasons above stated, it is urged that the pathway to more harmonious 
relations in the settlement of labor disputes, and the avoidance of the conflict 
which now exists between the jurisdiction of the Federal Government and the 
States, does not lie in amendments which will increase the quantum of cases 
which the Federal agency may cede to the States. Industrial peace and more 
harmonious labor relations will be fostered and preserved by the enactment of 
the amendments to be found in House bill No, 4274, which defines the fairness and 
clarity, the exact time and manner in which the jurisdiction of the States, under 
constitutional and legal statutes, may or will be ousted by the exercise of para- 
mount Federal authority. 


STATEMENT OF CHARLES C, FICHTNER, EXECUTIVE VICE PRESIDENT, 
BuFrFALO CHAMBER OF COMMERCE 


This statement is an expression of the views of the Buffalo Chamber of Com- 
merce, a business and industrial management association in Buffalo, N. Y., with 
a membership of over 2,700 persons occupied in the management of the industries 
and business of the western New York area. 

The Labor-Management Relations Act of 1947, known as the Taft-Hartley Act, 
was enacted after thorough consideration of the need for labor legislation to 
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protect the right of an individual to work in a job of his own choosing and to 
recognize under the law the legitimate rights of employers, employees, and labor 
organizations in their relations to each other and to insure that neither party 
has the right to engage in acts or practices which jeopardize the public health, 
safety, or interest. 

Labor-management relations law, like all laws, should be written and adminis- 
tered on the principle that the public interest is paramount. The administration 
of the act of 1947 has resulted in the achievement of many of its intended aims. 
The law also proved to be effective, when needed, in curbing acts of labor leaders 
which endanger public health, safety, and security. 

The Buffalo Chamber of Commerce endorses the principle of bills designed to 
prevent and eliminate monopolies, conspiracies, combinations, and compulsions 
in the field of labor that are detrimental to the public interest. Special legislative 
measures to curtail monopoly power would include: 

1. Forbidding industrywide bargaining and other restrictive practices. 

2. Promoting free collective bargaining at the local level by single employers 
and their individual labor unions. 

3. Preventing monopolistic practices engaged in by industry or labor that have— 

(a) restrained trade and commerce; 

(0) caused Nation-wide strikes; and 

(c) deprived employees of the right to determine the terms and conditions 
of employment under which they desire to work. 

We wish also to direct your attention to the statement on Monopoly Power 
which was unanimously approved by our board of directors on May 19, 1952. 


“STATEMENT OF THE BUFFALO CHAMBER OF COMMERCE ON MONOPOLY POWER 


“We regard it as self-evident that the public interest must prevail over every 
special interest, including industry and labor. The controlling interest in every 
instance is that of the people of whom they both are a part. 

“There was a time when public interest required protection against monopoly 
practices by some branches of industry. Congress provided such protection in 
the form of the Sherman Antitrust Act later supplemented by the Clayton Act. 
The Sherman Antitrust Act prohibited restraint of trade and monopoly among 
business and industrial enterprises. It became and remains the guardian of 
competitive free enterprise, curbing the excessive concentration of economic 
power. 

“When the Clayton Act was passed, trade unionism in the United States was in 
its infancy. Congress at that time could not foresee that the same dangers lurked 
behind monopoly in unions as in industry. Consequently, the Clayton Act 
exempted unions from the ban against monopolies. 

“Today we are confronted by unionism grown monopolistic. Labor unions 
exercise more oppressive monopoly powers than those ever held by any business 
monopoly. Labor monopoly is potentially the more dangerous because of its 
legislatively and judicially created immunities. Labor leadership has accepted 
greater and greater powers without comprehending its obligations to use them for 
the welfare of the public which created them. With the backing of Central 
Government, grown strong beyond the dreams and fears of the Founding Fathers, 
big labor in its industrywide bargaining practices has in recent years repeatedly 
jeopardized the public safety and welfare. 

“If monopoly unionism is allowed to continue its excessive demands without 
regard to the economy's capacity to meet such demands, the American economic 
system will have to change. That change would likely take some form of a 
collectively controlled system. This is true because private saving, discouraged 
by the loss of purchasing power under the union-monopoly pressure for ever 
higher wages, will fall short of the amount a progressive economy needs for 
capital expansion. The sole alternative then would be to have the Government, 
as in Russia, supply the necessary plant, machinery, etc., by taxation or other 
means of preemption from its productive citizens. When enough of the means 
of production is supplied and controlled by the Government, socialization of the 
economy will have approached culmination. Such investment by Government 
will inevitably be attended by the fixing of wages and prices and, thus, the funda- 
mental freedoms of American society will have been lost. 

“Tt is too much to expect the heads of unions to impose restraint upon their own 
monopolistic power. These leaders retain their control in direct proportion to 
the short-run gains they win for their members. Under such motivation union 
monopoly must inevitably end in public bondage. 
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“If the antitrust laws were revised to provide for their reasonable application 
to the monopoly power of labor organizations, the public interest would be served 
by avoidance of national economic paralysis occasioned by industrywide strikes. 

“Our Constitution reposed in Congress the power to protect us against the abuse 
of power by any special interest. It has not hesitated to protect us against 
industrial monopoly. No more should Congress hold back before the evil of union 
monopoly.” 

Since the enactment of the Labor-Management Relations Act of 1947, legal and 
bureaucratic decisions have not in some instances followed the original intent 
of the Congress. 

Better to protect the public interest, the act should be amended in terms that 
cannot be misunderstood, misinterpreted, or given tortured meanings by anyone. 

The following provisions are recommended for the consideration of the Com- 
mittee on Labor and Public Welfare: 

1. Impartially supervised and secret balloting on the premises of the employer 
should be required on all strike votes. The votes of a majority of all employees 
in the bargaining unit, and not merely a majority of those present and voting, 
should be required to call a strike. 

2. The antitrust law principle of breaking up undue concentration of economic 
power should be applied to both sides of the bargaining table. Labor unions and 
employers should be made equally subject to antitrust laws. Monopolistic prac- 
tices in restraint of trade, whether by labor unions or by combinations of em- 
ployers are inimical to the public interest. Consequently, any labor agreements 
between unions and employers which result in restraint of trade or endanger 
the public health or safety should be subject to statutory regulations and control. 

3. Employees and employers should enjoy uniform freedom of speech and use 
of the written word as guaranteed by the Constitution of the United States. 
Free speech, as guaranteed by our Constitution, should not be withheld from 
anyone or any group unless this privilege be used to threaten reprisal or to prom- 
ise benefits in labor relations matters, or if it be used to undermine our democratic 
form of Government. 

4. An employee or prospective employee should not be required to join or to 
refrain from joining a labor union against his free will and as a condition of 
employment. 

5. Strikes that jeopardize the public health, welfare or safety should be 
prohibited. 

6. Wildcat strikes and sympathy strikes should be held unlawful. 

7. Jurisdictional strikes are private fights between labor union leaders and 
should be forbidden by law. The public, innocent union members, and business 
should not be victimized by such private struggles for power and advantage. 

8. Bargaining in “good faith” should be required of the parties who are nego- 
tiating an agreement on a common problem. The principle of equality for all 
must be the basis for present and future industrial peace. 

9. Picketing should be restricted to the person's place of employment. 

10. Mass picketing and violence represent coercion that curtails freedom and 
forces the public and individual employees to do the unions bidding against 
their will. As a matter of whether there shall be law and order in the public 
interest or insurrection, such tactics by any group must be prohibited. 

11. Secondary boycotts should be prohibited on the grounds that they are 
unconscionable and abusive. Congressional committee records are full of docu- 
mented cases, proving harm to the general public, innocent individuals, and 
business concerns. 

12. Sueability of all types of organizations should be permitted without dis- 
crimination. No special privilege should be extended to any group, if all people 
(including labor union leaders) are to be equal before the Nation’s courts of 
justice. Responsibility for fulfilling agreements made must not, in all fairness, 
be a one-sided obligation. 

13. An employer and his employees should have complete freedom to make 
voluntary agreements at the local level in matters of wages, hours, and working 
conditions. 

14. Management employees cannot be expected to function properly and eff- 
ciently under conditions of loyalty divided between their company and a union. 
We, therefore, oppose any law that makes it compulsory for an employer to 
bargain collectively with any group of his own employees who carry management 
responsibilities. 

15. The National Labor Relations Board should administer the national labor 
policy only. No one Government agency or individual can function fairly or 
properly when they must act as investigator, judge, and jury. These functions in 
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Government are carefully separated in our Constitution. That same philosophy 
should be retained in labor-relations matters. 

16. The United States Mediation and Conciliation Service should retain its 
present independent and impartial status. We oppose the transfer of this 
Service to the Department of Labor as strongly as we would oppose its transfer 
to the Department of Commerce if such a proposal were ever made. The 
Federal Conciliation Service is and should continue to be a labor-management 
service promoting the public interest, subservient to neither labor nor man- 
agement. 

The recommendations of the Buffalo Chamber of Commerce for improvements 
in the national labor law are from the standpoint of the broad public interest. 
They are not probusiness nor antiunion; they are put forth to provide equal 
rights for all. In other words, the chamber feels that the welfare of the 
majority of our citizens will best be served by withholding special privileges 
from and controlling the activities of organized groups now seeking special 
advantages and economic power from revision of Federal law. 

Ample evidence exists and past experience indicates the need for inclusion 
of the above-mentioned coneepts in Federal labor law. 

We respectfully urge that the sole test in revising the Fair Labor Standards 
Act, therefore, be an affirmative answer to the question, “Is the proposed change 
in the public interest?’ 


STATEMENT ON BEHALF OF THE BUFFALO CHAMBER OF COMMERCE BY HORACE C. 
WINCH 


My name is Horace C. Winch, representing the Buffalo Chamber of Com- 
merece. I have been a practicing attorney for over 27 years, and am a member 
of the firm of Dudley, Stowe & Sawyer, Buffalo. For the past 10 years or more 
[ have specialized to quite an extent in management-labor relations problems, 
and for several years have served on the Buffalo Chamber’s industrial-relations 
committee. 

We are submitting a separate statement on behalf of the Buffalo Chamber, 
containing specific proposals which have had the favorable action of its board 
of directors. In this statement, however, I wish to discuss the overall philosophy 
and trend of our Federal labor-relations laws. 

Organized labor demands a double standard in the application of our laws. 
And this isn’t confined to the National Labor Relations Act. It wants special 
privileges right across the board. 

The public interest calls for even-handed justice. 

A case in point is the customary pattern of union strike strategy. Let’s take 
a typical situation: A company and union negotiating a new contract, fail to 
agree. The union tells the men to hit the bricks. They throw a picket line 
across the plant gate. The employer determines to keep operating. He is 
legally entitled to do so. A majority of the employees wish to stay at work. 
That is likewise their privilege. 

The union then resorts to force. It brings in additional members, who are 
not even employees, and initiates mass picketing. The pickets stand shoulder 
to shoulder across the gate. They refuse admittance to the bosses and to their 
coworkers, and dare them to force their way into the plant. This is unlawful, 
a violation of the State law. 

The employer is legally entitled to admission to his own property. His em- 
ployees are equally entitled to do their work and earn the support of their 
family. The only legal right the pickets have is peacefully to persuade co- 
employees not to work, other businessmen not to do business, the public not to 
patronize. Picketing is allowed merely as an exercise of free speech. 

The employer appeals to the local government for help. The sheriff dis- 
patches a handful of deputies to the plant. In order to perform the peaceful 
duties of his office, this means hiring additional men at the expense of the 
county. 

The deputies are peaceful men too. They don’t bash heads. They request 
the pickets to open their ranks. The pickets refuse. The employer and his 
willing workers remain outside the gate. , 

The employer now consults his attorney, who starts an action for an in- 
junction. He can prove that the pickets are violating the State law, that the 
authorities can’t help him and that he will therefore suffer irreparable injury, 
unless the court will issue an injunction. It does. The injunction orders the 
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pickets to limit their number and provides that they cease their illegal acts 
and admit whomsoever to the plant. The pickets pay lip service to the in- 
junction. Some people are admitted to the plant. But cars are overturned, 
workers are threatened, eyes are blackened. 

The violence that flares up is not spontaneous or sporadic, It is not caused 
by the flaring of emotions by man-to-man temper. It is turned on and off like 
water from a faucet. It is a result of the planned strategy of the union 
leadership. Strike strategy is no respector of the law. 

The employer may now, under State law, institute proceedings for contempt 
of court, for violation of the injunction order. The district attorney issues a 
warrant for the more flagrant assaults and breaches of the peace which have 
been committed. The union calls upon its legal staff to defend the offenders. 

The indicated legal strategy now, is delay. By the time the accused pickets 
come to trial, the strike will be over. Let the public forget. Make a deal with 
the company. Crimes by pickets are not punished. Stall long enough and some 
escape will be found. 

This is a familiar pattern. Anything goes, to win a strike. The means justify 
the end. It is Marxism applied to the picket line. It is planned union policy 
for pickets to arrogate themselves above the law. 

Labor has demanded special privileges, and has gotten them. Unions are 
exempt from the Sherman Antitrust Act and the Clayton Act. Their special 
privileges to Violate the law is enforced by the Norris-LaGuardia Act. Though 
special privileges may have been needed when they were given, the time has 
come when the public interest demands that they be withdrawn. 

We repeat that the American way of life calls for even-handed justice without 
fear or favor of a privileged class, 

This consideration—the public interest—is the key to the labor legislation 
that should emerge from this Congress. The right to picket does not afford a 
right to murder. Organized labor’s rights—like management’s—are limited 
rights. And those rights are transgressed when they collide with the public 
interest. We saw such collisions in the steel strike of 1952, the railroad strike, the 
east and west coast dock strikes and the coal strikes. Organized labor has no 
regard for the public interest. 

This demand for special privilege is based upon an assumption contrary to the 
fact: that organized labor is weak, and needs protection against employers. 
Organized labor is not weak. Prof. Sumner Slichter has a word for it: Our 
society has become laboristic. The last election to the contrary notwithstanding, 
the strongest power group in our society today is organized labor. 

When the Wagner Act was passed, it tied management’s hands and gave labor 
a club. For example, under the Wagner Act employers were required to bargain 
with unions, but there was no corresponding obligation on the unions. The 
practical result was that unions could compel management to bargain solely 
on their proposals. The Taft-Hartley Act imposed a corresponding obligation 
on the union side, 

Many disparities remain. Organized labor is currently calling upon Congress 
to create new ones. For example, it demands that unreinstated economic strikers 
be permitted to vote in elections. In any strike, the union is the party that chose 
to resolve the issue by a test of economic strength. (Under Board decisions an 
employer couldn’t test the issue by a lockout.) The employer acted lawfully in 
employing replacements. The new men, who may or may not be unionized, have a 
living to earn, and the right to earn it. By what reasoning should we say, then, 
that the strikers should decide whether or not the replacements will be repre- 
sented by this particular union? The danger of the union losing the election is 
principally that it was ill-advised to call a strike in the first place. That is a 
very healthy risk for a union to have to ponder before resorting to such a drastic 
(and often senseless) weapon as a strike. 

Again, on the subject of injunctions : Organized labor demands that injunctions 
be barred as against unions. As the act is now written, it is only the General 
Counsel for the National Labor Relations Board who is authorized to apply for 
an injunction. The General Counsel is presumed to act in the interests of the 
general public. 

By demanding exemptions from the injunction, labor again demands that the 
public interest be subordinated to its special privilege. This is not the Ameri- 
ean way, of justice and equality for all. 

Collective bargaining should be as free from Government intervention as pos- 
sible. Seated at the bargaining table, exchanging ideas, information, and argu- 
ments, a free employer and a free union can almost invariably reach an 





TAFT-HARTLEY ACT REVISIONS 3621 


agreement. The minute that Government pressure is made available to the 
union, its bargaining power weakens. It naturally hopes to gain more by gov- 
ernmental intervention than it can by collective bargaining. Time after time 
unions have fallen back upon the War Labor Board during World War II, on the 
Wage Stabilization Board in 1951 and 1952. The incentive to reach a bargain 
was insufficient to resist the temptation of Government help. 

The Government should maintain a vigilant sideline position to dispense even- 
handed justice, and protect the public interest. 

Before Taft-Hartley, the law of labor relations was heavily slanted for unions 
and against employers. Taft-Hartley started to correct the unbalance. It 
started the process of free collective bargaining. This process should be con 
tinued. Otherwise we shall wind up with a labor court system, resulting from 
the inability of the parties to make their own bargains. 

And the corollary of such a system might well be the complete denial of the 
right to strike. The breakdown of collective bargaining and the abuse of the 
strike weapon by the unions could dispose Congress to pass such a law. Congress 
hus already denied te Government employees the right to strike. 

Speaking both for the Buffalo Chamber of Commerce, and individually, there- 
fore, I respectfully suggest that the proposals placed before this honorable com- 
mittee be tested by these standards: 

1. Do they promote free collective bargaining? 

2. Do they favor, directly or indirectly, some selfish minority interest? 

3. Are they in the best public interest? 


STATEMENT OF Louis J. Bosse WitH REFERENCE TO THE PRESIDENT’S RECOMMEN- 
DATIONS FOR AMENDMENTS OF THE LABOR-MANAGEMENT RELATIONS Act, 1947, 
AND S. 2650 


My name is Louis J. Bosse, managing director of the Associated Industries of 
Kentucky. 
Iam appearing here today on behalf of my own association and the Conference 
of State Manufacturers’ Associations, which organization includes the following 
tatewide manufacturers’ associations: 
Associated Industries of Alabama 
Associated Industries of Arkansas, Inc. 
Manufacturers Association of Colorado 
Manufacturers Association of Connecticut, Inc. 
Associated Industries of Florida 
Illinois Manufacturers Association 
Indiana Manufacturers Association 
Iowa Manufacturers Association 
Associated Industries of Kansas 
Associated Industries of Kentucky 
Louisiana Manufacturers Association 
Associated Industries of Maine 
Michigan Manufacturers Association 
Minnesota Employers Association 
Associated Industries of Missouri 
Associated Industries of Montana 
New Hampshire Manufacturers Association 
New Jersey Manufacturers Association 
Associated Industries of New York State, Inc. 
Associated Industries of Oklahoma 
Columbia Empire Industries, Ine. (Oregon) 
Pennsylvania Manufacturers’ Association 
Associated Industries of Rhode Island 
Tennessee Manufacturers Association 
Texas Manufacturers Association 
Utah Manufacturers Association 
Associated Industries of Vermont 
Virginia Manufacturers Association 
Association of Washington Industries 
West Virginia Manufacturers Association 
Wisconsin Manufacturers Association 
The number of companies represented by these associations is 40,000. 
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My appearance here today is with reference to the President’s recommendations 
for amendments of the Labor-Management Relations Act of 1947 and S. 2650. 
The Conference of State Manufacturers’ Association is vitally concerned with 
two important provisions of the contemplated legislation. They involve the 
power of States and national emergency provisions in industrial relations. We 
are also concerned with other suggestions and proposals which I will discuss later 
in less detail. 


POWER OF STATES 


The President recommends that the act should make clear that States should 
retain jurisdiction in labor disputes which endanger health and safety provided 
there is no conflict with Federal laws. S. 2650 would amend the act to provide 
that nothing in the act shall be construed to nullify the power of a State or Terri- 
tory to protect the health and safety of its people during emergencies resulting 
from labor disputes. 

Because of recent Supreme Court decisions apparently espousing a doctrine 
that the States are preempted from regulating labor disputes which are subject 
to the Federal law, it is difficult to judge what would be accomplished by this 
provision. While it is a step in the right direction, on its face the proposed 
amendment seems limited to “emergencies” without defining what is meant by 
the term. Undoubtedly, much litigation would be necessary before the courts 
would be able to accord some degree of certainty as to the areas in which the 
States could act effectively. Accordingly, we believe the bill should be broadened 
to make clear the right of States effectively to deal generally with strikes, lock- 
outs, picketing, boycotts, and other aspects of labor disputes—all of which affect 
the American right to work. 


NATIONAL EMERGENCY PROVISIONS 


Under the President’s recommendations, the national emergency provisions 
would be retained. In addition, the factfinding board could be reconvened if the 
dispute was not settled and make recommendations to the President. The 
recommendations would not be binding. 8S. 2650 would require the Board to 
make its initial report within 40 days in lieu of the 60 days in the present act. 
It also provides that the President’s authority to require recommendations may 
not be invoked until after the National Labor Relations Board has taken a secret 
ballot among employees on the question whether they wish to accept the employ- 
er’s final offer. It also provides that neither party shall be under any duty to 
accept such recommendations. 

It is our belief that the present national emergency provision should remain 
substantially unchanged. We are especially concerned with the proposal to 
permit the board of inquiry to make recommendations as a basis for possible 
settlement of any particular situation. 

The Joint Committee on Labor-Management Relations, created by the Taft- 
Hartley Act, carefully considered and rejected proposals then advanced that 
boards of inquiry be authorized to make recommendations, In its report the 
joint committee stated: 

“A further suggestion has been made that the emergency board be permitted 
to make recommendations as well as find the facts in these disputes. That 
alternative to the act’s procedure was considered at length by the committees 
who drafted the act, and rejected by them as being in fact compulsory arpitra- 
tion with public opinion providing these compulsions. The committee does not 
believe, in view of the success of the present procedure, that any case has been 
made for the adoption of that which was rejected by the committee who framed 
the law.” (Report of Joint Committee on Labor-Management Relations, p. 22, 
S. Rept. 986, pt. 3, 80th Cong.) 

We agree with this statement by the joint committee. We firmly believe that 
permitting any Government-sponsored body to make recommendations in labor 
disputes has the inevitable effect of removing any incentive to engage in good- 
faith collective bargaining, since either or both parties will be reluctant to agree 
to terms so long as there exists a possibility that a board of inquiry will recom- 
mend more than they otherwise could reasonably expect; experience has demon- 
strated that the whole weight of the Government is brought to bear to get one 
party or the other to accept the recommendations made. In the recent steel case, 
it will be recalled, even an unconstitutional seizure of private property was 
resorted to in an effort to compel the steel companies to accept the view of the 
Wave Stabilization Board. Such a situation, therefore, clearly works at cross- 
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purposes to the objectives of the Taft-Hartley Act—free collective bargaining 
between employees and employers with the right of both equally respected. 


FREEDOM OF SPEECH 


The right of free speech should apply equally to labor and management in 
every respect of their relationship, in the view of the President. S. 2650 carries 
out this recommendation by making the free-speech provisions expressly appli- 
cable to representation hearings. This amendment should be adopted. We be- 
lieve it merely restates what was the intention of Congress when it enacted the 
Taft-Hartley Act. 


SECONDARY BOYCOTTS 


It is proposed by Mr. Eisenhower that application for an injunction in secon- 
dary boycotts should be discretionary, instead of mandatory, as now provided, 
Concerted action against (1) an employer who is performing “farmed out” 
work for another employer whose employees are on strike or(2) an employer on 
a construction job who, together with cther employers, is engaged in work on 
the site of the project, will not be treated as a secondary boycott. 

The provisions of 8. 2650 designed to accomplish this recommendation are not 
clear and appear to go further than the recommendation. 

The present provision of the Taft-Hartley Atc dealing with boycotts has been 
interpreted so as to read various exceptions into the law and thus permit cer- 
tain types of secondary boycotts. S. 2650 proposes to write into the act two 
broad exceptions beyond those already developed by interpretation. In the 
words of its sponsor, the bill “eases the ban on secondary boycotts by permitting 
the unions to bring pressure on secondary employers woh are working on mate- 
rials “farmed out” by a struck employer and on secondary employers who are 
jointly engaged in performing work on a construction project with the primary 
employer.” 

It is our belief that any amendments designed to weaken the boycott provision 
should be rejected. We also believe that the present so-called mandatory in- 
junction provision should be retained since speedy and adequate relief is essen- 
tial where secondary boycott pressures are imposed. 


ECONOMIC STRIKES AND VOTING BY REPLACED ECONOMIC STRIKERS 


In the event of an economic strike, the National Labor Relations Board 
should be prohibited from considering a petition on the part of the employer 
which challenges the representation rights of the striking union, under the Presi- 
dent’s suggestions. 

It also provided that for a period of 4 months after the commencement of a 
strike, the Board should be prohibited from considering a petition on the part 
of any other union which claims to represent the employees. A prohibition 
against considering a petition by the employer should continue as long as the 
strike continues, provided, however, that a reasonable limit of time, such as 
1 year, be stipulated. 

S. 2650 seems to limit these recommendations to situations in which (1) the 
strike is lawful, and (2) recognition was not an issue when the strike began. 

There does not seem to be any necessity for this amendment. The amendment 
does not change the existing provision that “employees on strike who are not 
entitled to reinstatement shall not be eligible to vote.” 


ADMINISTRATION OF WELFARE FUNDS 


The President said that Congress should make a thorough study of welfare 
and pension funds governed by collective-bargaining agreements and enact such 
legislation as will protect and conserve these funds. 

We favor this recommendation. S. 2650 contains no provision respecting this 
study. 


CONTRACT REOPENING 


The Presidential message favors no reopening of collective-bargaining agree- 
ment during its term, aniess the contract so authorizes, or both parties mutually 


consent. 
S. 2650 contains a provision to accomplish this recommendation. This recom- 
mendation is supported. 


81346—54—pt. 6——-43 
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STRIKES 


The President recommends that no strike shall be called until the union mem- 
bers have voted approval by a secret vote held under Government auspices, 
S. 2650 provides for the vote after the strike has been started. 

We believe the provision of S. 2650 is preferable. Experience under the Smith- 
Connolly Act indicated that a vote prior to the strike was of doubtful value in 
expressing the sentiments of the employees. 


CONSTRUCTION, AMUSEMENT, AND MARITIME INDUSTRIES 


It is urged by the administration that employers in these industries which 
hire casual, temporary, or intermittent labor should be permitted to enter into a 
prehire contract with a union, under which the union will be treated initially as 
the employee’s representative for collective bargaining. The employer and the 
union should be permitted to make a union-shop contract under which an em- 
ployee within 7 days after the beginning of his employment shall become a 
member of the union instead of 30 days as at present. 

S. 2650 goes further than the recommendation and also authorizes the 7-day 
union-shop provisions “in any other industry or section of industry in which the 
Board finds employment to be casual, intermittent, or temporary in nature and 
in which the average period of continuous employment therein with any single 
employer is less than 30 days.” 

This amendment is undesirable. Instead of extending compulsory unionism, 
the act should be amended to prohibit it. 


NONCOMMUNIST AFFIDAVITS 


The President suggests that employers should be required to sign non-Commu- 
nist affidavits. However, such affidavits would be entirely eliminated if legis- 
lation is later enacted dealing with Communist infiltration in labor and making 
the Communist disclaimer provisions of the act unnecessary. 

While we believe the filing of non-Communist affidavits by employers is unnec- 
essary and will impose an extra burden and expense on the National Labor 
Relations Board, we do not oppose this amendment. We believe that the type 
of legislation referred to by the President which would place the question of 
communism in labor organizations in the hands of an appropriate Government 
agency is desirable. 


LIABILITY OF UNIONS 


Here the President believes that the union should not be held responsible for 
an act of an individual member solely because of his membership in the union. 

The sponsor of S. 2650 has said that the purpose of this proposal is to enact 
the common-law rule of agency for purposes of the Taft-Hartley Act. It is our 
belief, and the legislative history of the statute so demonstrates, that the present 
provision was designed to adopt the common-law rules of agency for determining 
liability under the law. Accordingly we do not believe any amendment is neces- 
sary to accomplish the stated purpose, and urge that no change be made at least 
until some proof of injustice can be shown. 


INJUNCTIONS 


It is urged by the President that whenever an injunction is issued under the 
Taft-Hartley Act, the Federal Mediation and Conciliation Service shall impanel 
a special local board to meet with the parties in an effort to seek a settlement of 
the dispute. 

For the reasons stated earlier in connection with the discussion of the pro- 
posed amendment to the national emergency provisions, we urge that the amend- 
ment make it absolutely clear that the local board is limited to mediating and 
conciliating, and in no sense be authorized to act as a so-called factfinding body 
or be empowered to make recommendations. 


UNION FINANCIAL REPORT 


Reports from unions to the Department of Labor concerning their organiza- 
tion and finances should be simplified under the President’s plan, so as to 
eliminate duplication in the information required by such reports. Members 
of union organizations should determine for themselves internal policy includ- 





TAFT-HARTLEY ACT REVISIONS 3625 


ing the publication of financial reports; it would be presumptuous for a man- 
agement spokesman to interfere in such rights of members. We would, therefore, 
leave any legislation on this subject to the wisdom of the Congress. 


CHECKOFF AUTHORIZATION 


The administration’s view is that checkoff authorizations would be effective 
for the period of a contract unless the individual employee revokes it earlier. 
S. 2650 authorizes checkoffs for membership dues based on written assign- 
ments “which shall be valid until revoked in writing.” This follows a rather 
common practice existing today, and we advance no argument against such a 
provision. 

In closing this statement, I should like to emphasize that there are many 
controversial issues in industrial relations which have not been mentioned 
by the President nor included in Senator Smith’s proposed amendments. For 
instance, no reference has been made to a prohibition of recognition strikes, 
to regulations of featherbedding practices by unions, and the tremendous monop- 
olistic power over our economy now exercised by certain international unions. 
Our organization believes that many of the foregoing points were adequately 
covered by the testimony offered by industrial spokesmen before your com- 
mittee last year and it is our hope that the committee will give serious con- 
sideration to all of that evidence. 


THE MARITIME ASSOCIATION OF THE Port oF New YorkK, 


New York, N. Y., February 9, 1954. 
Re Taft-Hartley Act. 


Hon. H. ALEXANDER SMITH, 
Chairman, Labor and Public Welfare Committee, 
United States Senate, Washington, D. C. 


Str: The Maritime Association of the Port of New York desires to express 
to your committee its views on the revisions of the Taft-Hartley Act recom- 
mended by the President in his message to Congress of January 11, 1954. 

The association is a trade organization, founded in 1873, composed of ap 
proximately 1,400 members who are engaged in every phase of the martime 
industry at the port of New York. Among these members are American and 
foreign shipowners and operators; ship agents, shipbuilders, and repairers; 
banks, maritime-insurance interests; stevedoring, towing, and lighterage com- 
panies, as well as representatives of other transportation and port services. 

The President’s message recommends that the act be amended to provide 
that in secondary boycott cases, concerted action against an employer who is 
performing farmed-out work for the account of another employer whose em- 
ployees are on strike, shall not be treated as a secondary boycott. The Maritime 
Association is strongly opposed to any weakening of the prohibitions against 
secondary boycotts. Secondary boycotts constitute the strongest and most 
frequently used weapon of union leaders in jurisdictional and representation 
tights to force their will upon employees regardless of their wishes. Secondary 
boycotts are also frequently resorted to in lieu of and in disregard of estab- 
lished grievance procedure. The maritime industry is particularly sensitive 
to the need for adequate and effective protection against secondary boycotts. 
By the nature of its business, operating losses mount rapidly when vessels are 
forced to remain idle. Even a brief illegal work stoppage can have most serious 
consequences. The act should, if possible, be strengthened in this regard, rather 
than weakened. 

The excepting of farmed-out work will open the door to evasions and confusions. 
What constitutes farmed-out work? Is not all subcontracting farmed-out work? 
If so, the prohibition against secondary boycott will disappear as to a large part 
of industry. If any exception as to farmed-out work is to be permitted, it should 
be strictly limited to work which meets all three of the following tests: (@) Work 
farmed out by the employer whose employees are on strike; (6) farmed out after 
the commencement of the strike; and (¢) work which is not customarily farmed 
out by the employer whose employees are on strike. 

The President’s message also recommends that concerted action against an 
employer on a construction project who, together with other employers, is engaged 
in work on the site of the project should not be treated as a secondary boycott. 
This provision is not of direct concern to the maritime industry if a construction 
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project is confined to its usual meaning in the building trades and does not include 
the construction of a ship. Here again, however, the association is opposed in 
principle to any weakening of the secondary-boycott provisions and sees no need 
for the proposed exception in regard to construction projects. We fail to see 
why a few employees in one trade, as part of the collective-bargaining process, 
should be empowered to halt work by all other trades on the project regardless 
of the wishes of the latter or the existence of any grievance on their part. 

A further weakening of the secondary-boycott provisions is contained in the 
President’s recommendation that in secondary-boycott cases application by the 
NLRB for an injunction be discretionary. The association sees no justification 
for leaving to the discretion of the NLRB the enjoining of that which is clearly 
illegal and which the President describes in his message as indefensible. 

The President’s message recommends that the law be amended so as to protect 
both parties to a valid collective-bargaining agreement from being required to 
negotiate during its term unless the contract so authorizes or both parties 
mutually consent. The present act has been interpreted to mean that even 
though a collective-bargaining contract is in force, either party may insist that 
the contract be reopened for the purpose of bargaining about matters that were 
not the subject of negotiations when the contract was made. The proposed 
amendment will close this loophole and constitute a constructive contribution to 
stable and effective collective bargaining. The association heartily endorses it. 

In the construction, amusement, and maritime industries, the President rec- 
ommends that an employer may enter into a prehire contract with a union under 
which the union will be treated initially as the employee’s representative for 
collective bargaining and that union-shop contracts shall be permitted under 
which the employee must become a member of the union within 7 days after 
employment instead of 30 as now provided. This amendment comes dangerously 
close to the approval of a closed-shop agreement. Certainly the permitting of a 
prehire contract with the union will, for all practical purposes, and in its actual 
operation give the law’s blessing to a closed-shop agreement. The reduction of 
the 30-day period to 7 days is another long step in the same direction. The Mari- 
time Association is strongly opposed to any legal restrictions upon the constitu- 
tional rights of both employers and employees to complete freedom of choice in 
any matters of unemployment and, for these reasons, is strongly opposed to the 
propoxed amendment. 

The President in his message recommends that in order to make it clear that a 
union cannot be held responsible for an act of an individual member solely 
because of his membership in the union, the act be amended to make the tradi- 
tional common-law rules of agency applicable. The association has no objection 
to this recommendation although it is of the opinion that the present act does 
what the President recommends. However, the Smith bill, embodying this rec- 
ommendation, provides that a union shall not be responsible for the acts of its 
individual members (plural). This might be interpreted to mean that a union 
was not responsible for the acts of a majority or even all of its members so long 
as they had not been authorized or approved by the duly elected officers of the 
union. Any amendment of the agency provisions of the act to protect a union 
from liability for an unauthorized act of an individual member should make 
clear that it is not intended to relieve a union from liability for the acts of its 
membership or a majority thereof, whether or not officially authorized or sanc- 
tioned by its officers or representatives. 

The President recommends that the Communist disclaimer provisions of the 
act be made applicable to employers but that, if the specific proposals for dealing 
with Communist infiltration generally, which are now under study are enacted 
into legislation, making the Communist disclaimer provisions of the act unnec- 
essary, he will recommend that they be entirely eliminated. The association 
endorses this procedure. We recognize the fairness of imposing the same 
requirements upon employers as upon unions (despite the absence of a showing 
of the same need) but believe that a management-labor relations statute is not 
the proper place for dealing with the problems of Communist infiltration. 

The Maritime Association thoroughly approves the recommendation that the 
law be made clear that the right of free speech applies equally to labor and 
management in every aspect of their relationship. We likewise approve the 
proposal that (Congress initiate a thorough study of welfare and pension funds 
covered by collective-bargaining agreements with a view of enacting such legis- 
lation as will protect and conserve those funds for their beneficiaries. 





He 


TAFT-HARTLEY ACT REVISIONS 3627 


The association likewise approves the recommendation that the law be made 
clear that the several States and Territories when confronted with emergencies 
endangering the health and safety of their citizens are not, through any conttict 
with the Federal law, actual or implied, deprived of the right to deal with such 
emergencies. It is our opinion, however, that the amendment should go further 
and provide that nothing in the act shall be held to limit the police powers of 
the State in any situation, whether or not of an emergency nature, The power 
of the courts to correct abuses and to prevent serious loss or injury has in the 
past fallen between the two stools of the very limited powers of the Federal 
courts under the act on the one hand and, on the other hand, the hesitancy 
of the State courts to act in a field presumably preempted by Federal legislation. 

The President’s message recommends that employees shall be given an 
opportunity to express their free choice in respect to striking by secret ballot 
held under Government auspices. The Maritime Association recognizes the 
advantages of a secret ballot in arriving at an honest finding of employees’ 
wishes, and would favor any amendment which would facilitate or encourage 
voluntary secret balloting on strike issues. In the opinion of the association, 
however, experience indicates that compulsory Government-supervised voting 
has not proved effective or beneficial, and the association is, therefore, opposed 
to this portion of the President’s recommendation. 

The Maritime Association is opposed to the President’s recommendation that 
authorizations of checkoff of union dues should be valid until termination of 
the collective-bargaining contract unless the employee sooner revokes, We 
believe the present requirement of annual renewal of authorization is a salutary 
requirement which should not be dispensed with. 

The President’s last recommendation is that the provisions of the act which 
require reports from unions concerning their organization and finances should 
be simplified so as to eliminate duplication in information required by such 
reports. The association supports this recommendation to the end that the 
unnecessary burden now imposed upon unions to duplicate information in their 
reports shall be eliminated. 


CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., January 29, 1954. 
Hon. H. ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
The United States Senate, Washington, D. C. 


My Dear Senator SmitH: This acknowledges receipt of your letter of Jan- 
uary 21 in which you state that, because of limitations of time, it will not be 
possible for you to afford a hearing to all of our affiliated organizations which 
have requested the opportunity to present testimony before your committee on 
the specific amendments to the Labor-Management Act proposed in the adminis- 
tration’s bill. 

Your letter indicates that invitations to appear have been sent to the CIO 
and, in addition, to five of the unions affiliated with the CIO. This leaves seven 
of our organizations which have requested time, and which are affected by one 
or more of the specific proposals made in the bill, without the privilege of having 
representatives appear in person before your committee. 

While we have no choice but to acquiesce in your decision, nevertheless, we 
feel it our duty to record a strong protest against this denial of their right toa 
hearing before the committee. 

It is true that you invite them to file written statements setting forth their 
views in regard to the President’s recommendations, but our experience is that 
these statements are not nearly as effective as personal appearances before a 
congressional committee. 

In addition, we think it only appropriate to point out that the hearings last 
year were held in the vacuum created by the failure of the administration to 
present its recommendations to the Congress. 

I would appreciate it if you would make this letter a part of the record of the 
earings. 
Sincerely yours, 
Ropert OLIVER, 
Assistant to the President, Director, CIO Legislative Committee. 
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Frsrvuary 9, 1954. 
Mr. Rosert OLIVER, 
Assistant to the President, Director, CIO Legislative Committee, Congress 
of Industrial Organizations, Washington, D. C. 


Dear Mr. Oviver: This is in response to your letter of January 29, 1954, in 
which you protest against the committee’s decision to hear only 5 of the unions 
affiliated with the CIO rather than the 12 who requested permission to do so, 

As you know, a tremendous amount of testimony covering most of the same 
ground was submitted to both the House and Senate committees during 1953. 
In the light of that, it was felt that the present hearings should be limited in 
time so as not to exceed 2 weeks, if possible, and should be primarily confined to 
matters which were not adequately covered in the hearings last year. Every 
measure was taken to see to it that interested parties were fairly represented 
before the committee. 

If I am not mistaken, the number of witnesses appearing on behalf of the 
CIO and of organizations affiliated with it exceeded that of any other group. 
Where any member of the committee on either side of the aisle insisted that 
the personal appearance of a particular witness was essential, such witness 
was permitted to appear. It was therefore felt that adequate opportunity was 
given within the limitations agreed upon by the members of the committee to 
parties 1nd interests most vitally affected by the President’s recommendations. 

In addition, as you acknowledge, we have invited all witnesses who were not 
given an opportunity to appear in person to submit statements for inclusion in 
the record. I can assure you that the number of witnesses who wish to appear 
on behalf of management who were not given the opportunity to do so far 
exceeds the number of CIO unions who found themselves in a similar position. 

In accordance with your request, I am making your letter a part of the record 
in the hearings. 

Always cordially yours, 
H. ALEXANDER SMITH, Chairman. 


MEMORANDUM OF G. L. PATTERSON, GENERAL COUNSEL, UNITED RussBer, Cork, 
LINOLEUM, AND PLASTIC WorKERS OF AMERICA, CIO, TO THE SENATE COMMITTEE 
ON LABOR AND PUBLIC WELFARE 


This memorandum is respectfully submitted by G. L. Patterson as general 
counsel of the United Rubber, Cork, Linoleum, and Plastic Workers of America, 
CIO, hereinafter referred to as the Rubber Workers. On behalf of the Rubber 
Workers our appreciation is expressed to the committee for the opportunity of 
presenting the following observations respecting S. 2650. The executive officers 
of the Rubber Workers, including General President L. S. Buckmaster, have read 
this memorandum and have authorized me to say that they concur in the views 
expressed herein. 

By reason of the fact that the arguments of the Congress of Industrial Organi- 
zations with respect to all aspects of S. 2650 have been ably and exhaustively 
presented to the committee by Mr. Walter P. Reuther, president of the CIO, and 
Arthur J. Goldberg, Esq., general counsel of the CIO, an effort will be made to 
avoid duplication of the arguments submitted by them. This memorandum will 
be directed only to certain proposed amendments to the Labor-Management 
Relations Act contained in 8. 2650. However, the absence of reference to other 
proposed amendments is not to be construed as an indication that this organiza- 
tion agrees with them. This organization is in agreement with and expresses its 
support of the position taken by both Mr. Reuther and Mr. Goldberg, not only as 
to the proposed amendments discussed herein but also as to those proposals cov- 
ered by their presentation. 

Recognizing that the Senate Committee on Labor and Public Welfare has heard 
recently extensive testimony, and last year considered voluminous testimony and 
material respecting proposed amendments, this memorandum will, so far as pos- 
sible, avoid unnecessary repetition of arguments previously made. 

The following provisions of S. 2650 will be discussed in this memorandum: 

(1) Paragraph (j), amending section 9 (h)—‘Non-Communist affidavits.” 

(2) Paragraph (e), amending section (8)—“Government-conducted strike vote.” 

(3) Paragraph (zg), amending section 9 (c) (3)—‘“Representation elections dur- 
ing a strike.” 
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(4) Section (c), amending section 8 (c)—“Free speech.” 

(5) Section (r), amending section 301 (e) of title III—“Agency.” 
(6) Section (s), amending section 302 (c)—“Checkoff.” 

(7) Section (n), amending section 14—‘“Federal-State jurisdiction.” 
(8) Section (1), amending section 10 (j)—‘Local mediation.” 

(9) Section (d), amending section 8 (d)—“Collective bargaining.” 


1. NON-COMMUNIST AFFIDAVITS 


Senate bill 2650 proposes to amend section 9 (h) of the act by adding a new 
subsection which would require the officers of a corporation to file a non-Commu- 
nist affidavit as a condition precedent to the use of the facilities of the National 
Labor Relations Board by the employer. Sound legislation must have, as its basic 
objective, the prevention or correction of wrongdoing or the creation of a legal 
remedy for wrongs committed. The imposition of this requirement upon manage- 
ment by the present proposal would serve neither of these purposes. The net 
result of writing this requirement into the law would be to create the necessity 
of filing untold thousands of documents in addition to those already needlessly 
required and would produce an inevitable delay in the administrative process. 

It is ridiculous to assume that corporations whose business is subject to the 
provisions of the act are harboring Communists among their officers. It can 
reasonably be assumed that the imposition of this requirement that officers 
of corporations sign non-Communist affidavits will not result in the discovery 
of a single Communist or subversive whose identity is not already known. 

If there are any Communists who are officers of corporations, this device 
will not uncover them. This burdensome requirement would produce futile 
results and the law should not and does not require futile things. The only 
apparent effect of this proposal would be compounding delays in the proceedings 
of the Board. 

The record is replete with evidence that the present mandate of the statute 
requiring union officers to sign such affidavits has resulted in irreparable damage 
to unions which at all times have sought to be in strict compliance with the act. 
The rubber workers’ union has been in continuous compliance with this require- 
ment of the act since October 1947. 

Despite the fact that this union has been in compliance, an enforcement pro- 
ceeding in the Court of Appeals for the Sixth Judicial Circuit was dismissed 
because the CIO, as such, was not in compliance at the time the NLRB issued 
a complaint, even though the CIO was in compliance at the time the petition 
for enforcement was filed in the United States Court of Appeals. A result of 
this kind approaches absurdity but nevertheless it occurred. 

The enforcement of the order of the National Labor Relations Board directing 
the employer to furnish the union the necessary material and data to enable the 
.ocal union to bargain collectively in an effective and intelligent manner was abso- 
lutely essential to the continued existence of the bargaining relationship. As a 
direct result of the dismissal of the order directing the company to bargain collec- 
tively, the union has since lost its bargaining rights following a strike which 
would not have occurred if the order of the Board had been enforced. By reason 
of established precedent respecting the issue involved in the same judicial circuit 
the order would have been enforced. But a statutory technicality prevented 
enforcement. 

This proposal creates further confusion and complexity. The objective of 
Congress should be to simplify the law dealing with labor relations. 

It is actually doubtful whether the requirement now contained in the act has 
ever uncovered a Communist. We are in favor of every reasonable and effective 
device to remove Communists and subversives from labor-management relation- 
ships. This requirement has been insulting to labor and ought to be removed 
from the act. The representatives of management should not also be insulted 
by extending this requirement to them. Merely requiring the representatives of 
both corporations and unions to sign a non-Communist affidavit does not cure 
the basic objection to this requirement which has injured legitimate labor organi- 
zations and has not accomplished any purpose. 


2. GOVERNMENT CONDUCTED STRIKE VOTE 


Senate bill 2650 contemplates that a vote shall be conducted by the NLRB 
among the employees in collective-bargaining units where a strike or work stop- 
page occurs. This proposed amendment to the act adds an unnecessary and 
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unworkable complexity to an already complicated statute. The proposed amend- 
ment is apparently predicated upon the erroneous assumption that officers of 
unions call strikes without authorization of the membership involved. The truth 
of the matter is that officers of unions are more frequently compelled to en- 
courage the members not to strike than they are to encourage them to strike. 

The constitution of this union provides for a procedure which must be followed 
by the membership of a local union before strike action will be sanctioned by 
the international union. If the procedure is not followed, the international 
union does not approve or sanction the strike action. 

The present act expressly provides for the right of employees to strike. Yet, 
the right of employees to strike is being circumscribed by so many limitations 
and conditions that it becomes almost an impossibility for employees to engage 
in a lawful strike. This proposed amendment adds further restriction. 

The basic purpose of this act as stated in its statement of policy is to encourage 
collective bargaining and to remove obstructions to the free flow of interstate 
commerce. The adoption of the proposed amendment requiring a strike vote 
after a strike is antagonistic to the stated policy and would impair the chances 
of settling a dispute. Once the employees had voted in a Government-conducted 
election in favor of the continuance of a strike, the reaction among the em- 
ployees involved would be that they were engaging in a strike that had been 
sanctioned and approved by the Government. 

The Congress should not forget the experience gained during the existence 
of the War Labor Disputes Act. Instances occurred where this union insisted 
that employees refrain from striking because of a no-strike pledge which the 
union had made to the Government. However, once an election had been 
conducted under the Smith-Connally Act (War Labor Disputes Act) the em- 
ployees maintained the erroneous idea that since they had complied with the 
Federal statute, and had won a Government-conducted election, they were 
relieved of their no-strike pledge. This amendment, in my opinion, based upon 
extensive experience, would result in encouraging the continuance of strikes 
and protracting their duration. Inevitably settlements of disputes would be 
made more difficult after a vote of this kind. Moreover votes of this character 
would virtually render ineffective the efforts of Federal and State mediation. 
The mere fact that striking employees harbored the idea that their strike action 
had Government sanction would reduce the effectiveness of mediation efforts. 

Jovernment intervention of this nature into labor disputes would impose an 
intolerable burden upon Government agencies as well as terrific cost upon the 
taxpayers and for no useful result. This proposal would also have the tendency 
and the necessary effect of creating disunity and disruption in legitimate unions 
even though the particular strike was fully justified under the circumstances. 

Because strikes seém to create a lot of publicity, it is respectfully suggested 
that entirely too much emphasis is placed upon strikes. It appears that our 
lawmakers overlook the thousands of sound and stable labor-management rela- 
tionships. Presumably people like to hear about the exciting and unusual things. 
Stories are never found in the newspapers about the millions of instances where 
husbands and wives get along together. But much printers’ ink and newsprint 
is consumed to parade the sordid details of a divorce proceeding. So it is in 
labor-management relations. Instead of devoting more time and energy to the 
creation of better labor-management relations, we emphasize too much restric- 
tions upon the right to strike. 

Illustrative of the overemphasis that is placed upon strikes, I was impressed 
by a comparison of the figures published by the Bureau of Labor Statistics of 
man-days lost in 1953 by strikes and the man-days lost as a result of industrial 
injury. In 1953, 27 million man-days were lost, which was but two-tenths of 
1 percent of man-days worked, as a result of strikes. During the same year, 
1953, there were 41 million man-days lost as a result of industrial accidents. 
It might be better that we devoted more legislative attention to industrial 
safety and less to efforts restricting the right of labor to strike. 


3. REPRESENTATION ELECTIONS DURING A STRIKE 


Senate bill 2650-proposes to amend section 9 (c) (3) to provide that repre- 
sentation elections upon a petition by an employer will be postponed for a year 
or until the termination of a strike, whichever occurs sooner, and such elections 
will be postponed for a period of 4 months after the beginning of a strike on 
a petition of another labor organization. 
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This section of the present act contains a provision to which organized labor 
has consistently and justifiably objected. The language to which labor has 
objected is “Employees on strike who are not entitled to reinstatement shall not 
be eligible to vote.” Senator Taft recognized the injustice of this provision 
and proposed an amendment thereto and it has been universally regarded as a 
union-busting provision. The proposed amendment retains the words quoted 
above. The resulting effect of this language is that employees who are engaged 
in an economic strike and are replaced by strikebreakers will not be eligible 
to vote in a representation election. Instead of removing this unfair and obnox- 
ious provision of the act, some more words are added which magnify and 
aggravate the injustice. 

The additional words actually make the hazards of engaging in an economic 
strike greater than ever. 

The proposed amendment contains the language, “provided, that in any lawful 
strike in which recognition was not an issue when the strike began, no petition 
for an election * * *” shall be filed sooner than the time limitations set forth in 
the amendment. The use of the language quoted above makes it possible for 
an employer to remove all of the limitations of time for conducting an elec- 
tion by simply questioning the union's majority before a strike occurs. This 
ingenious device would enable the employer in every instance to contend that 
recognition was an issue and that, consequently, an election could be conducted 
at any time after the employer had hired enough strikebreakers to insure the 
defeat of the bargaining union. 

The proposal, therefore, not only fails to remove an extremely unfair and 
obnoxious provision, but, in fact and in practice, makes it more destructive than 
before. The present provision of the act in effect permits the destruction of a 
union and the proposed amendment makes that result easier to attain. It 
creates dangerous hazards, and, in effect, reduces the right to strike almost to 
nothing. Inevitably this provision would have the direct consequence of vitiating 
the right to strike. 

4. FREE SPEECH 


The bill proposes to amend existing section 8 (c) of the act so that employers 
would be permitted to say anything they chose about or against the right of self- 
organization, collective bargaining, or concerted activities, and such statements 
could not be used as evidence of an unfair labor practice “nor shall it be the 
basis of setting aside an election conducted under section 9.” 

Section 8 (c) of the act has been erroneously referred to since its passage as a 
free-speech provision. Actually this section permits the employer to intimidate 
and coerce employees in the exercise of their rights guaranteed by the act. It is 
not a question of free speech at all. Giving the antiunion employer an unbridled 
right to condemn and deride the basic rights of employees to self-organization and 
collective bargaining is not free speech but a license to defeat the exercise of these 
fundamental! rights. 

3y permitting an employer to say what the act now permits without incurring 
any liability so far as unfair labor practices are concerned and by extending the 
unbridled license further so that what the employer may say cannot be used as 
the basis of setting aside an election is contrary to the stated policy of the 
act. 

Section 1 of the act provides inter alia as follows: 

“It is hereby declared to be the policy of the United States to eliminate the 
causes of certain substantial obstructions to the free flow of commerce and to 
mitigate and eliminate these obstructions when they have occurred by encourag- 
ing the practice and procedure of collective bargaining and by protecting the 
exercise by workers of full freedom of association, self-organization, and designa- 
tion of representatives of their own choosing, for the purpose of negotiating the 
terms and conditions of their employment or other mutual aid or protection.” 
[Italie supplied. ] 

By permitting the employer an unlimited license to discourage self-organiza- 
tion, to discourage the practice and procedure of collective bargaining, and to 
discourage full freedom of association by employees, the foregoing basic pur- 
pose of the act is being hampered. Section 8 (c) of the act and the proposed 
amendment to it has the effect of creating, instead of eliminating, substantial 
obstructions to the free flow of commerce. By permitting employers to say what- 
ever they like about these basic rights, whenever they elect to do so, the stated 
policy of the act is unquestionably being impaired. 
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There is an obvious failure to appreciate the difference between a discussion 
of this subject or any other subject by two individuals who are not economically 
dependent upon each other and a situation where a group of employees are 
economically dependent upon an employer who exercises his privilege of telling 
his employees how bad a union and collective bargaining are. In view of the 
stated policy of the Labor-Management Relations Act, section 8 (c) and the 
proposed amendment to it involve really not a question of free speech, but a 
question of protected coercion and intimidation. A careful analysis of 8 (c) 
and the proposed amendment leads to the inevitable conclusion that it is incon- 
sistent with the policy of the act to encourage collective bargaining. 


5. AGENCY 


Senate bill 2650 would amend section 2 (13) and section 301 of the present act 
to read as follows: 

“In determining whether any person is acting as ‘agent’ of another person so 
as to make such other person responsible for his acts, the common-law rules 
relating to agency shall be applicable: Provided, That no labor organization shall 
be held responsible for the acts of any individual member thereof solely on the 
ground of such membership.” 

The proposed amendment does not fully recognize the realities of the structure 
of labor organizations. ‘This organization does not seek to avoid responsibility 
for acts which are authorized by it or are ratified by it. However, the law 
should give consideration and recognition to the fact that individual members 
of a labor organization are likely to do things without authority, particularly 
during the heat of a labor dispute. The members of a labor organization act 
on their own initiative and are not subject to the direction and control of the 
officers of the union as the employees of an employer are. 

In fairness and in equity the definition of agency which was contained in 
section 6 of the Norris-LaGuardia Act (29 U. S. C., see. 106), should be the 
definition of agency in the Labor-Management Relations Act. The Norris- 
LaGuardia Act provided— 

“No officer or member of any association or organization, and no association 
or organization participating or interested in a labor dispute, shall be held 
responsible or liable in any eccurt of the United States for the unlawful acts 
of individual officers, members, or agents, except upon clear proof of actual 
participation in or actual authorization of, such acts, or of ratification of such 
acts after actual knowledge thereof.” 

In any instance where a labor organization or its officers actually participate 
in a violation of contract or law, or actually authorize the acts constituting 
the violation or ratify such acts after having knowledge of the facts, responsi- 
bility should be imposed. However, liability should not be imputed to the officers 
of a labor union or to the labor union merely by reason of conduct on the part 
of apparent agents occurring during a labor dispute. In any organization con- 
sisting of numerous human beings, there are bound to be some who are irre- 
sponsible and who commit acts without authority, express or implied. Unless 
a definition of agency such as the one embodied in the Norris-LaGuardia Act is 
written into the Labor-Management Relations Act, labor organizations will be 
exposed to destructive liability by reason of the irresponsible act of some 
member who acts within the apparent scope of authority but who is acting 
entirely on his own and contrary to the directions of his union. 

This organization was compelled to defend, at considerable expense, an action 
for an alleged breach of a collective-bargaining contract and violation of the War 
Labor Disputes Act resulting from an unauthorized stoppage of work by a small 
group of employees. On a motion to dismiss the complaint against this organ- 
ization, the court held that the local union was the agent of the international 
union. This conclusion was reached in spite of the fact that the international 
union had openly, in writing, declared the work stoppage to be illegal and un- 
authorized and had directed the irresponsible employees to return to work and 
process whatever grievance they might have had through the grievance procedure. 
Despite all of the efforts of the international union to bring about compliance 
with the collective-bargaining agreement, it was compelled at considerable cost to 
litigate the question and finally negotiate an amicable settlement. By the time a 
settlement was reached, the local union had disintegrated and was no longer in 
existence. If a definition of agency such as the one contained in the Norris- 
LaGuardia Act had applied, this organization, which was innocent of any wrong- 
doing, would not have been held responsible. 
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Unless and until the definition of agency contained in the Labor-Management 
Relations Act is changed, legitimate and responsible labor organizations will be 
exposed to unwarranted and unjustified claims for which they should not be held 
liable. 


6. CHECKOFF 


The Senate bill proposes to amend section 302 (c) of the Labor-Management 
Relations Act by changing that part which relates to deductions in payment of 
membership dues. Deductions of membership dues in a labor organization may 
be made from wages of employees. Under the present act if the employer has re 
ceived from each employee on whose account the deductions are made “a writ- 
ten assignment which shall not be irrevocable for a period of more than 1 year, 
or upon the termination date of the applicable collective agreement, whichever oc- 
curs sooner ;” such deductions may be lawfully made. 

The proposed amendment substantially changes the present act by requiring “a 
written assignment which shall be valid until revoked in writing;”. The dangers 
inherent in this proposal are numerous, In many States where there is a concen- 
tration of industrial enterprise, State laws prohibit the execution or application 
of union security agreements. The only remnant of union security in such 
States is a checkoff provision which, under the present liw, is irrevocable 
for a year. Under the proposed amendment to the checkoff provision of the act 
this remnant of union security would also be abolished. Even though an over- 
whelming majority of employees signed checkoff authorizations, such authoriza- 
tions could be immediately revoked and the labor organization completely 
stripped of its last vestige of security. 

The proposal to change the checkoff provision will ultimately result in the un- 
dermining and the weakening of legitimate labor organizations. Moreover, this 
proposal will inevitably create confusion and disruption in stabilized labor- 
management relations. 

In this connection also the basic purpose and objective of the act to encourage 
collective bargaining must be remembered. If a group of employees have se- 
lected a union as their collective-bargaining agent and have executed dues deduc- 
tion assignments, sound labor relations demand that the collective-bargaining 
agent be assured a reasonable period of security and stability. Unions cannot 
exist without the perpetuation of their source of revenue in the form of dues. 
The law prevents unions from requiring excessive or discriminatory dues. With- 
out membership dues, unions cannot function in the contemporary and complex 
economic and industrial field. To insure industrial stability in our economy, 
collective bargaining must be protected and preserved. To permit a union mem- 
ber who enjoys the benefit of collective bargaining to arbitrarily discontinue his 
payment of dues is about the same as permitting citizens to discontinue the pay- 
ment of their taxes if they happen to disagree temporarily with what a particular 
administration might be doing. 

The adoption of this proposal would be a most unfortunate event for the wel- 
fare of sound and stable labor-management relationships. 


7. STATE AND FEDERAL JURISDICTION 


Section 14 (b) of the present act permits any State or Territory to enact 
legislation prohibiting the execution or application of collective-bargaining agree- 
ments which require membership in a labor organization as a condition of employ- 
ment. In the interest of protecting the free flow of interstate commerce and the 
preservation of amicable and stable labor-management relationships, this pro- 
vision of the law ought to be removed. In those cases where the law applies, 
the provisions of the Labor-Management Relations Act in this respect should be 
exclusive and should not be impaired or nullified by the laws of the various 
States. What the various States may do in cases which do not affect interstate 
commerce is up to the States. 

It is proposed, however, to add another paragraph to section 14 and to give 
the States greater latitude than they now have and enable the various States 
to further invade the province of the Federal Government. It is now proposed 
to amend the act to permit the various States to enact legislation “to protect the 
health or safety of the people of such State or Territory during emergencies 
resulting from labor disputes.” The enactment of this proposal will produce 
chaotie results. This language is sufficiently broad so that the various States 
could enact legislation which in effect would be in open conflict with the pro- 
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visions of the Federal law. Such a result could be accomplished because almost 
every labor dispute would be defined as an emergency resulting therefrom and 
that the action taken by the State was necessary to protect the health or safety 
of the people. 

The Supreme Court of the United States has made it clear that the Labor- 
Management Relations Act does not suspend the power of the respective States to 
exercise their police powers. The Supreme Court has appropriately said, how- 
ever, that in labor disputes where the Federal law is applicable, the Federal 
Government has exclusive jurisdiction. This is sound constitutional doctrine, 
It is bad enough that the present act permits States to impose greater restrictions 
on union security than the Federal law requires but the result will be even worse 
when the States are given further latitude by the proposed addition to section 14, 

This organization has since 1948 bargained collectively with the big four rubber 
companies on a companywide basis. A master contract is negotiated with each 
of the big four rubber companies. Virtually all of the matters generally covered 
by a labor contract are contained in the companywide agreement. The supple- 
mental agreements negotiated on a local-plant basis for the most part deal only 
with the application of the companywide agreement to the particular plant 
location. 

The companywide agreements with each of the big four rubber companies cover 
the labor-management relationship of approximately 100,000 employees who work 
in 46 different plants of these companies. The plants of each of these companies 
are located in several States of the United States. Obviously the free flow of 
interstate commerce would be affected by a labor dispute in anyone of these 
plants and the Federal law should apply. 

In the negotiation of these companywide agreements, we have found that 
some of the provisions of the companywide agreement cannot be applicable to 
all of the plants of a particular company because of the existence of a State law 
where one of the plants is located which conflicts with the Federal law. Fre- 
quently collective bargaining is impaired because a favorable provision of the 
companywide agreement, such as the provision for a union shop, cannot apply 
to the plant or plants in one State or another. Permitting States to enact legis- 
lation which is antagonistic to Federal legislation on the same subject does not 
serve the basic purpose of the act to encourage collective bargaining. 

The labor-management relationship between the big four rubber companies 
and this union since the inception of companywide bargaining in 1947 and 1948 
has been characterized by an absence of strikes. Both parties have sought 
through the collective-bargaining process to reach workable agreements. The 
process of collective bargaining would have been considerably less difficult if 
conflicting State laws had not existed or if the Federal law had specifically 
excluded the application of State laws to such matters as are covered by the 
Federal statute. 

In the interest of encouraging collective bargaining and insuring stabilized 
labor relations not only should this proposed amendment be defeated but section 
14 (b) should be stricken from the act. 

Mature consideration of the resulting effect of this proposal will lead to the 
conclusion that it is a disguised means of creating utter chaos and destructive 
disruption in labor-management relationships. 


8. LOCAL MEDIATION 


Senate bill 2650 proposes to amend section 10 (j) of the present act. In 
cases where temporary injunctive relief is obtained by the NLRB in unfair 
labor practice cases it is proposed that the Director of Federal Mediation and 
Conciliation appoint a board “composed of citizens of the locality in which the 
dispute exists, to meet with the parties to such dispute and seek a settlement 
thereof.” 

The adoption of this proposal would reduce the effectiveness and the prestige 
of the Federal Mediation Service. Furthermore, it would require the interven- 
tion into a serious labor dispute of individuals who were inexperienced in the 
mediation and concilation of disputes and who in all probability entertain a 
prejudice because they live in the community in which the dispute exists. Sup- 
plementing the work of experts in the field of mediation by a mandatory use 
of citizens residing in the locality approaches the ridiculous. It can be as- 
sumed reasonably that this additional requirement would only delay and protract 
the settlement of the dispute. 
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9. COLLECTIVE BARGAINING 


Senate bill 2650 proposes to remove the duty to bargain collectively by either 
party to a contract during its term about any terms and conditions of employ- 
ment whether or not embodied in such contract. This proposal completely 
ignores the realities of labor-management relations and the hard, cold facts of 
collective bargaining. Collective bargaining is a continuous process because 
it is impossible for either party to foresee all of the eventualities that occur in 
our econonry. 

The reason for imposing a restriction such as this amendment would is not 
apparent. There does not appear to be any sound or substantial reason for it. 
With respect to subjects which the parties have written into an agreement there 
is no duty to bargain about them except by mutual agreement. With respect 
to other matters, however, collective bargaining should be encouraged rather 
than prohibited. When unforeseen problems arise which the parties to a col- 
lective bargaining agreement have not contracted about, discussion, and nego- 
tiation is a desirable thing. Experience in the field of labor-mangement rela- 
tions demonstrates that the failure of either party to talk about a problem is 
productive of unrest, dissatisfaction, and disruption of efficiency. 

The inclusion of this limitation in the act would incite a refusal to discuss 
and negotiate about a problem not covered by the agreement which ought to be 
discussed. 

Manifestly this proposal would have an unstabilizing effect upon many labor- 
management relationships. 


CONCLUSION 


The proposed amendments should be defeated because the enactment of them 
would either accomplish no useful purpose or would— 

(a) complicate rather than simplify the collective-bargaining process ; 

(b) conflict with the fundamental policy of the act to encourage self-organiza- 
tion and collective bargaining. 

(c) undermine the security of responsible labor organizations ; 

(d) tend to create confusion and chaos in labor relations; 


(e) create or prolong industrial disputes ; 

(f) produce disruptive conflict between Federal and State laws; 

(g) impair the process of mediation or conciliation ; 

(hk) reduce stability in established labor-management relations; 

(i) encourage the use of technicalities in the treatment of labor relations. 


WaARNER-KANTER COMPANIES, 
Cincinnati, Ohio, January 25, 1954. 
Mr. H. ALEXANDER SMITH, 
Chairman of Labor and Public Welfare Committee, 
United States Senate, Washington, D. C. 


Dear Sir: Here’s how the secondary boycott provision on the proposed pro- 
vision to the Taft-Hartley Act will react to our G. I. housing construction 
program. 

Of the approximately 16 building trades that work on a housing job, if, at 
any time, any one of the 16 subcontractors has a disagreement with the union 
or his men, the job will be stopped, so, for all intentions and purposes, we would 
be faced with the choice of either operating on a strictly closed-shop basis, 
which would up our costs approximately 15 percent, or going out of business. 

We are operating on a job now where there is no disagreement between 
ourselves and the union. The disagreement is between the union carpenters 
working on the job and the carpenters’ union local itself. The unions claim 
that the men have not properly “cleared in” through their local. Yet, as we 
understand it, the union will not give these men who belong to the same inter- 
national a permit to work in this area, and there are banners on the job which 
— as follows: “Carpenters working on this project are in violation of union 
aws.’ 

Although we are not involved in the controversy, the utility company’s trucks 
will not cross the picket line. Therefore, the veterans who have bought homes 
will ae be able to receive utility services until and unless the banners are 
removed. 
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Certainly, it would seem only reasonable that a provision should remain in 
effect allowing for the job to continue in the event there is a disagreement he- 
tween a subcontractor and the union, or between the men actually working on the 
job and their respective unions. Otherwise, such construction will be under the 
complete mercy of the building trades’ council, who already form a virtual 
monopoly, and anytime there is a disagreement between any one of the many 
subcontractors on the job, the entire job would be stopped. 

For your information, when the carpenters’ banners went up on the job, under 
the circumstances described above, in order to stop the job, the electricians local 
was directed by the building trades’ council to pull their union electricians off 
the job, although all of the electricians were union. Because the union elec- 
tricians needed work, of the 20 who were working on the job, 8 to 10 of them 
still furtively crossed the line because they wanted to earn a living. Certainly, 
some protection is needed against conditions such as these. Please do not leave 
us at the mercy of all the building trades’ unions. In order to protect our prop- 
erty now, we must resort to fencing, detective agencies, and every other reason- 
able precaution. 

Very respectfully yours, 
WaARNER-KANTER CONSTRUCTION CoORP., 
Marvin L. WARNER, President. 


STATEMENT OF A. L. SPRADLING, PRESIDENT, AMALGAMATED ASSOCIATION OF STREET, 
ELEecTRIC RAILWAY AND Motor CoacH EMPLOYEES OF AMERICA, AFL 


The Amalgamated Association of Street, Electric Railway and Motor Coach 
Employees of America, AFL, is the dominant union in the field of transporta- 
tion of passengers by bus, streetcar, and trolley coach. For over 50 years, the 
Amalgamated has consistently sponsored the principles of voluntary arbitra- 
tion. In fact, so deeply embedded in the philosophy of this union is the prin- 
ciple of voluntary arbitration that its constitution and bylaws provide that no 
strike will be approved by the international union until the local division has 
offered and the employer has refused arbitration. 

The recent recommendations of the President with reference to amendments 
to the Taft-Hartley Act, delivered to Congress on January 11, 1954, contain a 
suggestion which has particular reference to strikes in the field of public utilities. 
That recommendation states: 

“The act should make clear that the several States and Territories, when con- 
fronted with emergencies endangering the health or safety of their citizens, are 
not, through any conflict with the Federal law, actual or implied, deprived of the 
right to deal with such emergencies * * *,” 

As we read this recommendation, it is intended, among other things, to over- 
rule the doctrine of the Wisconsin bus case * which held the Wisconsin compulsory 
arbitration law unconstitutional because in conflict with the policies of collec- 
tive bargaining contained in the Taft-Hartley Act. This recommendation, in 
fact, supports, in a sense, the enactment of the Goldwater bill, S. 1161, which, 
among other things, would prohibit strikes in public utilities. In a statement 
before your committee, I dealt with the proposals contained in the Goldwater 
bill in this connection, and with the whole problem of compulsory arbitration and 
seizure in the mass transportation industry (hearings, 88d Cong., 1st sess. part 
4, pp. 1786-1791). The many considerations which militate against the adoption 
of any such proposals were fully and carefully discussed in my previous state- 
ment, and we hope that your committee will refer to this testimony because of 
its special relevance to the recommendations of President Hisenhower in this 
connection. 

Because of the importance of the problem, however, we wish to briefly state 
the serious ol jections that are applicable to the President’s recommendations. 
The President's recommendations in this connection seem to be embodied in the 
bill introduced by Chairman Smith of your committee, S. 2650. Section (n) of 
Senator Smith's proposal provides : 

“(n) Section 14 of such act is amended by adding thereto a new subsection 
*¢c)’ as follows: 


2 Amalgamated Association of Street, Electric Railway and Motor Coach Employees of 
America, Division 998 v. Wisconsin Employment Relations Board, 340 U. 8. 383. 
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“*(e) Nothing in this act shall be construed to nullify the power of any State 
or Territory to protect the health or safety of the people of such State or Terri- 
tory during emergencies resulting from labor disputes.’ ” 

Because we construe this provision to be intended. among other things, to over- 
throw the salutary doctrine of the Wisconsin bus case, we are strongly opposed 
to it. 

A proposal to leave to the States the right to regulate local emergencies ap- 
pears, at first blush, to be harmless. It is a fact, however, that prior to the 
Wisconsin case decision many of the States did include the local transit industry 
under the heading of “emergencies.” There is no definition of emergency in the 
Smith bill. That the local transit industry does not present a situation in which 
emergencies are present in the true sense of that term has not deterred the States, 
however, from proclaiming that our industry presents “emergency” situations. 
It is clear, however, that strikes or lockouts in our industry, while they do affect 
commerce, do not present local emergency situations within the true meaning 
of that term. For example, a 56-day strike in 1951 in the city of Detroit did 
not seem to cause any hardship to the public from the standpointof their secur- 
ing transportation; and a 128-day strike in 1952 in eastern Massachusetts did 
not operate to deprive people of transportation in the cities of Brockton, Fall 
River, Quincy, Melrose, Lowell, or Lawrence, among others, all heavily indus- 
trialized areas. In any event, however, the application of the so-called emer- 
gency laws, whatever relevance they may have in certain other public utility 
situations, is in serious conflict with our existing national labor policy, and is 
open to objection for that reason alone. 

When our present Federal labor relations law was considered by the 80th 
Congress, our national labor policy was the subject of thorough and compre- 
hensive reconsideration. Numerous changes were made in the Wagner Act. 
The Congress did determine, however, that collective bargaining as the funda- 
mental institution of our national labor policy should be retained. The preamble 
to title I of the Taft-Hartley Act states: 

“It is * * * the policy of the United States to eliminate the cause of certain 
substantial obstacles to the free flow of commerce and to mitigate and eliminate 
these obstacles when they have occurred by encouraging the practice and pro- 
cedure of collective bargaining * * *.” 

As we understand our present national policy, as set forth in the statute, it is 
bottomed upon the notion that the most effetcive deterrent to strikes is not a 
provision which makes strikes illegal when the strike is used for obtaining legiti- 
mate bargaining demands, but rather to lessen the frequency of strikes, because 
the narties to a labor dispute have a keen realization of the fact that there is 
overhanging the conference at the bargaining table the threat of a strike or 
lockout. The factor that makes for the reaching of collective agreements is the 
fear of economic loss or loss of position that may result if either the union or 
the management attempts to enforce its demands by a resort to economic sanc- 
tions. Senator Taft made it clear during the course of the debates on the Taft- 
Hartley Act that such is the philosophy of the statute, when he said: 

Basically, I believe that the committee feels, almost unanimously, that the 
solution of our labor problems must rest on a free economy and on free collective 
barzaining. The bill is certainly based on that proposition. That means that 
we recognize freedom to strike when the question involved is the improvement 
of wages, hours, and working conditions, when a contract has expired and 
neither side is bound by a contract * * *. 

“We have considered the question whether the right to strike can be modified. 
I think it can be modified in cases which do not involve the basic question of 
wages, hours, and working conditions. But if we impose compulsory arbitration, 
or if we give the Government power to fix wages at which men must work for 
another year or for 2 years to come, I do not see how in the end we can escape 
a collective economy * * *” (3 Congressional Record 3855 (1947) ). 

In 1947 some of our States enacted compulsory arbitration laws in the public 
utility field. This organization has probably had greater experience with the 
operation of such laws than any other labor organization. We have been forced 
to operate under some seven State laws prohibiting strikes in public utilities, 
and providing for compulsion, either in the form of compulsory arbitration, com- 
pulsory factfinding, or seizure. As pointed out in my previous statement to your 
committee : 

“Our experience has been that: (1) Collective bargaining broke down; (2) 
strikes were not prevented; (3) labor disputes were not minimized, they were 
magnified. The reasons why collective bargaining breaks down under such State 
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laws are: (1) The fear of each party to suggest bases of settlement lest the 
offer be used as a jumping-off place by the other party for securing a better settle- 
ment through compulsory arbitration; (2) the unwillingness of negotiators on 
both sides to assume the responsibility of settlement when there is a possibility 
that better terms might be secured through compulsory arbitration; (3) the 
multiplication of the number of demands with which the parties enter nego- 
tiations.” 

Thre is an unfortunate tendency under such laws for the parties to prepare 
for compulsory arbitration or seizure, rather than negotiations. Thus they are 
inconsistent with the objectives of the Federal law, which is intended to promote 
the processes of collective bargaining. Our industry has been covered by the 
Federal! law for many years. If the Federal Government were to turn its back 
on the problem of labor relations in our industry, it certainly would not promote 
industria] peace. Compulsion by State governmental decree is no more acceptable 
as to labor disputes in our industry than in any other sector of our economy. 
State laws providing for compulsion in this area are, of course, inconsistent with 
American traditions and with our profound feeling for freedom. Collective 
bargaining cannot exist where seizure or compulsory arbitration also is present. 

The blunt fact is that an overturning of the doctrine of the Wisconsin case 
is no more than an invitation to the States to enact laws providing for com- 
pulsion. There is danger in the simple-sounding provisions of Senator Smith’s 
bill in this connection. The public interests would not be served thereby. Labor 
disputes in the transit industry are unique because of the lengthy experience 
with voluntary arbitration, because of the provisions in the constitution of the 
union and in many existing collective-bargaining agreements for the submission 
of all unsettled disputes to arbitration. The wise governmental attitude is one 
which will encourage and develop these arbitration procedures, rather than to 
relinquish jurisdiction to a diverse patchwork of State legislation incompatible 
with the objectives of the Federal law. 


CONSTRUCTORS ASSOCIATION OF WESTERN PENNSYLVANIA, 
Pittsburgh, Pa., February 9, 1954. 
Hon. H. ALEXANDER SMITH, 
Senate Office Building, Washington, D. C. 

Dear SENATOR SMITH : Enclosed you will find a statement prepared by the Con- 
structors Association of Western Pennsylvania on the proposed amendments to 
the Taft-Hartley Act. In view of the effects which these changes would have on 
the industry if enacted as proposed, our board of governors asks that you give 
serious consideration to the matter contained therein. 

Sincerely yours, 
THURMAN C, TEJAN, 
Ezecutive Secretary. 


STATEMENT OF THE CONSTRUCTORS ASSOCIATION OF WESTERN PENNSYLVANIA 


The Constructors Association of Western Pennsylvania is an organization com- 
posed of 106 contractors engaged in heavy and highway work in the 33 western 
counties of the State. We have since the middle thirties negotiated a labor agree- 
ment with the Heavy Engineering, Railroad Contracting and Highway Con- 
struction Council of the American Federation of Labor which is composed of 
laborers, teamsters, carpenters, and operating engineers. We have the distinc- 
tion of being the only association in the United States to have successfully con- 
ducted a representation election under the auspices of the National Labor Rela- 
tions Board as provided in the Taft-Hartley Act. There are now before the Con- 
gress of the United States a number of recommendations by the President for 
changes in the Taft-Hartley Act which would vitally affect the construction in- 
dustry. We desire to make our position clear with regard to them as well as 
certain other features of labor relations upon which we feel we should comment. 

First as to the President’s recommendations. It has been recommended that 
mandatory injunctions be eliminated where secondary boycotts are committed 
and the use of them be discretionary only. It has also been recommended that 
there be removed from the classification of prohibited boycotts concerted activi- 
ties on a construction project. We are opposed to both of these recommendations. 
Secondary boycotts are indefensible and should have drastic remedies which 
are very prompt in their application. From all our members’ experiences as. 
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contractors we know the chaos that would descend upon construction if con- 
certed activities on construction projects were permitted. Although collectively 
the construction industry is the largest industry in the United States, it is the 
most decentralized, there being 867,000 construction contractors. By far the 
great majority of these are small business concerns which live from job to job. 
If unions are permitted boycotts against construction activities as proposed, 
only the very large companies could withstand union pressures. Small contrac- 
tors would be forced to be submissive to union demands or driven out of busi- 
ness and without the remedy of a mandatory injunction great delay would ensue 
in proceeding against those boycotts which would still be prohibited. Boycott 
activities on a construction project arise chiefly out of jurisdictional disputes 
or the presence of nonunion contractors on a job. If construction projects 
were considered one operation and no restriction placed on unions as now con- 
tained in the act, every time a jurisdictional dispute arose with one contrac- 
tor, the union would place a picket line and shut down all the other contractors 
on the job, even though there be no dispute with them, at great economic loss to 
all. To the smaller contractor loss of a few days of production can often mean 
the difference between profit on a job, no profit, or a complete business failure. 
That is why contractors are so vulnerable to the demands and insistencies of 
organized labor. Their rights must be protected. It is almost inconceivable that 
the industry which in reality needs the most protection from the depredations 
of unions is singled out as the one from which prohibitions of secondary boycotts 
in the specified instances should be removed. Despite available remedies pres- 
ently provided by law, on a recent jurisdictional dispute involving only the elec- 
tricians at the South Pittsburgh Water Co. all of the contractors engaged in 
heavy construction at a point far removed from the contested work had their 
operations interrupted for over a week. 

Another proposed recommendation is to amend the union security portion of 
the act to provide that the waiting time for employees to be required to join 
the union in the construction industry be reduced from 30 days to 7 days. Re- 
quirement of a 7-day waiting period amounts practically to a closed shop 
situation which is now prohibited under the Taft-Hartley Act, and because of 
its decentralization, the construction industry is the one industry which should 
not be subject to the hazards cf the closed shop or, indeed, compulsory unionism 
in any form. For compulsory unionism enables unions to enforce uneconomic 
working conditions such as additionl crews or helpers (commonly known as 
featherbedding) where none are needed, to insist upon 8 hours’ pay for less than 
8 hours worked, and to implement jurisdictional disputes over work assignments. 
Further, the experience of our members indicates that under conditions normal 
to the construction industry, a 7-day waiting period is inadequate and the present 
30-day waiting period should be retained if compulsory unionism is not outlawed. 
Seven days is much too short a time to determine if a man is qualified for the 
work for which he has been employed particularly where weather delays, mud 
conditions, and material shortages can prevent a construction job from operating 
for many days after a man has been hired. This short period would render a 
hardship on the man, for while becoming liable for his union initiation fee he 
might then be discharged because of his incapability. On the other hand, where 
payrolls are prepared at the home office (sometimes in a State other than that 
where the work is being performed) this short 7-day period would not permit 
the man being picked up on the office rolls and lay the company open to nuisance 
charges by the unions, The adoption by many States in recent years of “right- 
to-work” laws points up the fundamental fact that the forcing of men into a 
union at any time is inimicable to the right of freedom of the individual to work 
for whom he pleases without paying tribute. Many of our employers work in 
States other than Pennsylvania and where they have worked in those States 
which have right-to-work laws, much less labor racketeering has been found 
and the work proceeds with little interruption because of labor difficulties, men 
are more productive and selection of suitable employees is enhanced. 

Perhaps the most serious trouble encountered in the construction industry 
is the matter of jurisdictional disputes between craft unions of the American 
Federation of Labor. Time and production lost prior to Taft-Hartley because 
of such disputes was staggering and the increased costs unwarranted. Even 
under Taft-Hartley, jurisdictional disputes have caused serious delays, loss 
of production and increased costs. The American Federation of Labor has 
never successfully enforced its own decisions as to jurisdictional disputes. When 
Taft-Hartley with its discretionary injunction proceedings provided some relief, 
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the Federation sat down with employers and drew up the joint plan for settling 
jurisdictional disputes nationally and locally. Yet jurisdictional disputes con- 
tinue to plague the industry. As a remedy to such a situation, we believe that the 
priority position given to jurisdictional disputes under the act as it now stands 
should be maintained but, in addition, the injunction provisions now discretionary 
should be made mandatory. A recent jurisdictional dispute between the iron- 
workers and carpenters on the Harrison Construction Co.’s Penn-Lincoln Park- 
way project was referred to the National Joint Board. Although the Board's 
procedural rules declare that work must continue, after assignment of disputed 
work to the carpenters in accordance with area practice, the ironworkers refused 
to perform any tasks actually coming under their jurisdiction greatly delaying 
completion of that portion of the project. 

Members of the association contribute to a great many welfare funds at the rate 
of millions of dollars per year. The unsavory developments in welfare funds in 
various areas of the country which have been uncovered by congressional com- 
mittees clearly show that a racketeering element is infiltrating into these welfare 
setups and large sums of money are being expended for unnecessary services 
provided in most instances by dummy organizations or relatives of union leaders. 
This field yields itself to the most lush prospects for racketeering since the 
days of prohibition. It must be curbed. 

How best to break up labor racketeering? In the opinion of the members of 
our association, the best way is to abolish compulsory unionism in any form. 
Prevent unions from having a stranglehold over every operation. Let them exist 
on their merits. Subject unions to antitrust statutes and break monopoly powers 
of the big organizations to paralyze the industry. This situation is an artificial 
one born with the enactment of the Wagner Act. Corrected to some extent by 
the Taft-Hartley Act, legislation is still a must if the industry is to operate 
free from union harassment and time-losing tactics. 


STATEMENT OF DRAvo Corp. IN REGARD TO PROPOSED AMENDMENTS TO THE TAFT- 
HarTLeY Act 


Our basic premise is that the Taft-Hartley Act is sound legislation. We 
prefer no change in the act at all rather than have it opened up to a series of 
weakening amendments. On the other hand if it were possible to strengthen 
the act, we would propose such things as: 

1. Making jurisdictional disputes subject to mandatory injunction rather than 
the slow procedure now provided for in the act; 

2. Outlawing of compulsory unionism in any form; 

3. Subjecting labor monopolies to the provisions of the antitrust statutes if 
this is feasible, or provide parallel legislation to limit monopoly powers of 
labor unions. 

The President has recently submitted to the Congress a number of recom- 
mendations for changes in the act which he states would reinforce its basic 
objectives. We comment upon these as follows: 

1. Bliminating mandatory injunctions when secondary boycotts are com- 
mitted, and making them discretionary only.—We say “No,” vigorously Sec- 
ondary boycotts are indefensible and should have drastic remedies, which are 
very prompt in application. 

2. Removing from the classification of prohibited boycotts (1) concerted ac- 
tivities on a construction project, and (2) so-called farmed out work.—The 
secondary boycott section of the act is one of its main provisions, and we object 
strenuously to weakening it. From our own experience as contractors, we know 
the chaos that could descend upon construction if concerted activities on con- 
struction projects were permitted. So decentralized is the construction industry 
that even more than other industries it needs the protection of the law. Elim- 
ination of the ability to farm out work could be the means of a union forcing 
any employer out of business and there is no proposal for a corresponding pro- 
vision prohibiting striking employees from securing employment elsewhere dur- 
ing the strike. 

3. Prohibiting holding of representation elections on the part of other unions 
for 4 months and on behalf of employers for duration of strike or 1 year, which- 
ever is less, in event of an economic strike—We are opposed because (1) no 
experience under the act justifies union claim that this is a “union busting” 
provision, and (2) Communist-dominated unions could take this opportunity to 
strangle business vital to national defense. 
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4. Proposing that neither party to a collective-bargaining agreement is re- 
quired to negotiate during its terms unless the contract so authorizes or both 
parties mutually consent.—To this we subscribe. 

5. Providing for factfinding boards to make recommendations in the case of 
national emergencies.—We are opposed to this because it stifles any desire to 
bargain collectively and takes on the characteristics of mandatory government 
enforced settlement. We would prefer to see the President of the United States 
have at hand several alternative remedies which he could use according to the 
dictates of the situation. 

6. Reducing the 30-day union-shop proviso to 7 in the construction, amusement, 
and maritime industries —We believe the 30 days in which an employee has to 
make up his mind to join or not to join the union is not unduly restrictive. Seven 
days would in effect come close to a closed-shop situation. 

7. Providing for the application of the common-law rules of agency to unions.— 
Our experience indicates that it would be difficult if not impossible to prove 
agency and this would permit violence, mass picketing, and the like to go un- 
challenged during strikes. Again no experience under the act shows any harm 
visited upon labor unions under the act as presently constituted. 

8. Relating to non-Communist ajidavits—We would not oppose both labor 
and management being required to sign such disclaimers. 

9. Applying free speech equally to labor and management.—We are in accord. 

10. Providing for a thorough study of welfare and pension funds covered by 
collective-bargaining agreements.—We heartily endorse the need for such a study. 

11. Authorizing States to protect the health or safety of their inhabitants in 
emergencies resulting from labor disputes.—This we support. In addition, we 
believe the States as now provided in the act should continue to have the right 
to regulate the “right to work” as their citizens determine through their 
legislature. 

12. Providing for secret strike vote—We are in accord with this recommen- 
dation provided it is confined to votes taken after commencement of strike. 

18. Providing for the validation of checko/ffs until the termination of the 
collective-bargaining agreement unless the employee sooner revokes such authori- 
zation.—This we support. 

14. Providing for the elim. .ation of filing duplicate union reports.—We are 
in accord. 

We have prepared the attached statement of experiences and observations 
under the Taft-Hartley Act in further support of our reasons for the above 
positions. 


STATEMENT OF EXPERIENCES AND OBSERVATIONS UNDER LABOR MANAGEMENT RELATIONS 
ACT OF 1947 


Dravo Corp., Pittsburgh, Pa., following an intensive war program ending in 
early 1946, reverted to peacetime operations of building river towboats and 
barges, large cranes and ore bridges, the construction of locks, dams, bridges, 
and electric power stations, the fabrication of steam and other piping, river 
transportation on the inland waterways, production of sand and gravel, and 
other related activities. 

During the war, employment had increased from 4,000 to 26,000 employees 
and presently is 4,900. In this period of readjustment was experienced the in- 
dustrial relations chaos of 1946. This resulted in the enactment of the Labor- 
Management Relations Act of 1947 which in turn produced a change in the atti- 
tude on the part of union leadership and a more serious and responsible approach 
on the part of union representatives to the problems of negotiations with their 
resultant effect on the welfare of the individual employee. Dravo’s experience 
under agreements with many international and local unions, aggregating over 
214 agreements in 1953, convinces us that the contemplated amendment of the 
Taft-Hartley Act, without keeping in force those provisions which have had a 
sobering effect on labor relations, will again usher in an era of disorganization 
and irresponsibility on the part of many of the unions with which we deal. 


Compulsory unionism 


The Labor-Management Relations Act as it now stands prohibits the closed 
shop. Though this outlaws the most vicious of union practices, we would go even 
farther and ask for the outlawing of any form of compulsory unionism. The 
forcing of men into a union at any time, whether 30 days after hire or for the 
duration of a labor agreement, is inimical to the right of freedom of the individ- 
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ual to work for whom he pleases without paying tribute. When Gov. Gordon 
Persons of Alabama signed into law in the summer of 1953 the “right to work” 
statute of that State, he said: 

“In my opinion all of our labor unions will be far stronger and the members 
in them will have a far greater interest and respect in the organization if mem- 
bership can be shown to be desirable and they are not forced to join.” 

We work in many of the States of the Union and we have found that in those 
States where compulsory unionism is outlawed, the work proceeds with little 
interruption because of labor difficulties, men are more productive and selection 
of suitable employees is enhanced. 

The closed-shop ban now in the Labor-Management Relations Act has enabled 
us to successfully resist the pressure of the National Martime Union for inclu- 
sion of the closed shop and rotary hiring hall provision in our collective-bargain- 
ing agreements with that union. This latter provision enables the union to 
select boat crews without regard to the company’s desires or problems. 

This objectionable feature of the closed shop and rotary hiring hall system on 
the rivers would be particularly detrimental during wartime. When the National 
Maritime Union allegedly was dominated by Communists, we bordered on the 
point of strike for some 3 weeks rather than permit the unions to select our 
crews and thereby be in a position to strategically place Communist elements 
in a position to sabotage transportation and the delivering of essential steel pipe 
and other products and towing destroyed escort vessels from Pittsburg boat 
yards to New Orleans. 

The permissive union shop is only a prelude to and precedent for absolute 
compulsory unionism. It enables unions to enforce uneconomic working condi- 
tions such as additional crews or helpers where none are needed, to insist upon 
8 hours’ pay for hours worked of less than 8, to implement jurisdictional dis- 
putes over work assignments. Yet now it is proposed that the union-security 
portion of the act be amended to provide that the waiting time for employees to 
be required to join the union in the construction, maritime, and amusement indus- 
tries be reduced from 30 days to 7 days. Certainly it is not desirable to prefer 
any particular union or industry over others under the act and this would be es- 
pecially true of the construction industry, largest in the country yet most decen- 
tralized. Our experience indicates that under conditions normal to the construc- 
tion industry, a 7-day waiting period is inadequate and the present 30-day period 
should be retained if compulsory unionism is not outlawed. Seven days is much 
too short a time to determine the worth of a man, particularly where weather 
delays, mud conditions and the like can prevent a construction job from operating 
for many days after a man has been hired. Further, it would enable unions to 
foist off upon employers inefficient and unproductive workers. 


Jurisdictional disputes 

Perhaps the most serious trouble we encounter in the field of industrial rela- 
tions is the matter of jurisdictional disputes between craft unions of the Ameri- 
ean Federation of Labor. Time and production lost prior to Taft-Hartley be- 
cause of such disputes was staggering and the increased costs unwarranted. 
Even under Teft-Hartley, jurisdictional disputes have caused serious delays, 
loss of production and increased costs. The American Federation of Labor has 
never successfully enforced its own decisions as to jurisdictional disputes. When 
Taft-Hartley with its discretionary injunction proceedings provided some relief, 
the Federation sat down with employers and drew up the “Joint plan for settling 
jurisdictional disputes nationally and locally.” Two instances among many may 
be cited briefly as to continuing troubles: 

1. At a job extending existing powerplant facilities at Wireton, Pa., a dispute 
arose between the International Brotherhood of Boilermakers and Iron Ship- 
builders and Helpers of America, and the International Association of Bridge, 
Structural, and Ornamental Ironworkers, in regard to the installation of cat- 
walks on equipment and gunnite screening inside precipitators and stacks. In 
accordance with area practice, the job was assigned by the company to the 
ironworkers. The boilermakers walked off the job. They went back to work 
5 days later only after urgent telegrams were sent to the joint board and the 
international presidents of both unions. 

2. On practically every building construction job we have had in the Pittsburgh 
area, there have been disputes over the right to unload economizers, pumps, and 
tanks and the movement of such equipment into the building under construction. 
The disputes have principally been between the ironworkers and the steamfitters. 
Assignments have been made on the basis of temporary agreements worked out 
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with these unions. To keep the men working and yet arrive at a productive 
conclusion, Dravo filed a request with the joint board for a final decision in this 
dispute. At one point, the unloading of a pump and motor on a common base 
was assigned to ironworkers. Electrical workers then claimed the work, pulled 
all fuses on the job where electricity was necessary. The electricians themselves, 
however, continued to work on wiring installations. Due to the lack of power, 
it was necessary to realine the entire work force with attendant delays, additional 
cost, and confusion. The joint board and international presidents were informed 
by telegram of the dispute and, in spite of this, several days elapsed before the 
fuses were restored and normal operations resumed. 

These experiences, along with many others of similar nature, have convinced 
us that only when there is compulsory machinery setup for the settling of juris- 
dictional disputes will these problems be concluded on a sound basis with a 
minimum of interference to production. Our remedy would be to maintain 
the priority position given to jurisdictional disputes before the National Labor 
Relations Board and make the injunction provisions mandatory rather than 
discretionary. 


Secondary boycotts 

It has been proposed that the act be amended to exclude from the classification 
of prohibited boycotts activities on a construction project and also to make 
injunctions permissive rather than mandatory. Boycott activities on a construc- 
tion project arise chiefly out of jurisdictional disputes and the presence of non- 
union contractors on a job. If construction projects were considered one opera- 
tion and no restriction placed on unions as now contained in the act, everytime a 
jurisdictional dispute arose with one contractor, the union would place a picket 
line and shut down the whole project with loss to all. One can imagine the 
enormous loss of time, confusion, expense, and chaotic conditions resulting, 
particularly with regard to the innocent contractor not a party to the dispute. 

Although collectively the construction industry is the largest industry in the 
United States, it is the most decentralized, there being 367,000 construction con- 
tractors. By far the great majority of these are small business concerns which 
live from job to job. If unions are permitted boycotts against construction 
activities as proposed only the very large companies could withstand union pres- 
ures. Small contractors would be forced to submit to union demands or be 
driven out of business. 

To illustrate the merit of the mandatory injunction provision of the act in 
the case of secondary boycott, we cite the following case. A large steel cor- 
poration awarded a contract to Dravo Corp. to build a coal crusher inside a 
coal mine. This work included a pit, concrete arches, linings, foundations 
for machinery and its installation and tie-in with an extensive coal conveyor 
system. A collective bargaining agreement with several American Federation 
of Labor unions covered all such work in the western Pennsylvania area. 
When the American Federation of Labor tradesmen attempted to enter the mine 
to perform the contract work, the United Mine Workers, representing the steel 
companies employees struck, shutting down all its mines for a period of several 
days. After the reopening of the mines, the United Mine Workers continued 
mass picketing in front of the entry used by Dravo employees. Under section 
8 (b) (4) of the Taft-Hartley Act, Dravo filed an unfair labor practice charge 
against the United Mine Workers with the National Labor Relations Board 
charging boycott and attempt to force Dravo to bargain with a labor organ- 
ization where there already was existing certification with another union. The 
filing of such charge, which had a priority position and carried with it the 
mandatory process of injunction, caused the United Mine Workers to withdraw 
their pickets on representation of the Board that it was ready to proceed and 
to agree not to interfere for the remainder of the job. Without this threat, 
further delay would have ensued and this modernization, of vital necessity in 
the expansion of steel facilities, hampered. It seems logical that employers 
should be able to effectively deal with such situations as they arise in the manner 
provided in the existing law. 


Agency 

It is also proposed that the definition of agency in the present act be amended 
to enact the common-law rule of agency and to provide that a union is not 
responsible for the acts of its members solely because they are members. On the 
surface this sounds like a reasonable proposition. However, the proposal is 
somewhat confusing for both Senator Taft and the conference report at the 





3644 TAFT-HARTLEY ACT REVISIONS 


time of passage of Taft-Hartley declared that the act’s definition of agency 
restored the law of agency as it had been developed at common law. Labor has 
yet to prove a case of being hurt or discriminated against under the present 
provision. In practice, it is difficult to prove that a member was the actual 
agent of the union. During a strike at our plant in 1949, there was mass picketing 
and some violence. These acts of violence were committed by employees who were 
members of the union, and not by the officers of the union who remained in the 
union hall. The court granted a temporary injunction to restrain such acts but 
if this were dependent upon proving that the acts were committed by agents of the 
union, we could not have done so. The union should be responsible for the acts 
of its individual members just as employers are responsible for the acts of their 
supervisors because they are supervisors. 


Health and welfare funds 


Dravo contributes to a number of welfare funds at the rate of thousands of 
dollars per month. The unsavory developments in welfare funds in Detroit, New 
York, and other areas uncovered by the investigations conducted by Representa- 
tives Smith of Kansas and Hoffman of Michigan and others clearly show that a 
racketeering element is infiltrating into these welfare setups and large sums of 
money are making their way into the pockets of some top local union leaders. 
Business should not be obliged to deal with racketeers and their investigations 
should be continued and more striagent controls enacted to prevent waste or 
misapplication of the funds. 

Since the 1920’s Dravo has had group insurance protection for its workers. 
When the rash of negotiated plans hit the Pittsburgh area, Dravo offered to 
allow the workers to vote whether to keep the Dravo insurance with its benefits 
built up over the years or accept the jointly sponsored plan with the union. In 
one instance, a union leader would not even permit those employees whom he 
represented to vote but insisted that the joint plan be put into effect. This field 
yields itself to the most lush prospects for racketeering since the days of pro- 
hibition. It must be curbed. 

In our opinion the best way to break up labor racketeering is to abolish compul- 

sory unionism in any form and prevent the unions from having a stranglehold 
over every operation. They should exist on their merits. Antitrust statutes 
should be made applicable to unions thereby making it possible to break the 
monopoly power of the big labor organizations which can now paralyze the 
country or segments of its economy. Recently the President of Pittsburgh's 
suilding Trades Council, AFL (then business agent of the bricklayer's union) 
was sentenced to jail on income-tax evasion. According to articles in Pittsburgh 
newspapers he had forgotten to declare money received from building contractors 
for allowing the jobs to continue. The Joppa, IIL, situation covered in the 
Engineering News Record story where work on a steam powerplant for the 
Atomic Energy Commission was interrupted 60 times because of unreasonable 
demands was a national disgrace. Even the might of the 19 top leaders of the 
AFL construction unions did not stop the trouble. They entered the picture too 
late with too little. Recent developments, according to the newspapers, allegedly 
involving murders and bribes in the St. Louis area have produced a grand jury 
investigation of building trades unions and subsequent indictment so far of 16 
labor leaders and conviction of 2. 

In the face of all this, is it fair to the public, the worker, and business. to 
weaken Taft-Hartley as is proposed? We submit it is not. 


INDIANA STATE CHAMBER OF COMMERCE, 
Indianapolis, Ind., February 9, 1954. 
Hon. H,. ALEXANDER SMITH, 
Chairman, Senate Labor and Public Welfare Committee, 
Washington, D. C. 


Dear SENATOR SMITH: Under date of January 4, 1954, the four undersigned 
Indiana employer organizations sent you, and each member of your committee, 
recommendations for amendments to the Taft-Hartley law. These proposals 
were made after extensive studies and were unanimously agreed to by the four 
organizations. 

Since writing you, the President has made known his position on the Taft- 
Hartley law. We wish to endorse the principle of a strike vote by secret ballot 
as recommended by the President. In the light of legislative developments since 
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our original letter to you, we would like to place special emphasis on certain of 
our recommendations which we feel present particular problems not only to 
Indiana but to other States. 

Accordingly, we submit herewith a supplemental statement for consideration 
by your committee. We would particularly like to emphasize the problems of: 
(1) States’ rights, (2) secondary boycotts, and, (3) strike vote by Government 
supervised secret ballot. This supplemental statement merely emphasizes what 
we consider to be more important points in our original proposal. It is in no 
sense a departure from the stand taken in our previous recommendations. 

For your information, we also enclose a copy of our original recommendations 
and urge your careful consideration of items 3 and 7. 

Very truly yours, 
R. P. Smiru, President, 
Associated Employers of Indiana. 
H. H. Wonntne, President, 
Indiana Manufacturers Association. 
E. B. New, President, 
Indiana State Chamber of Commerce. 
H. J. Lacy, Il, President. 
Indianapolis Chamber of Commerce. 


Jornt RECOMMENDATIONS OF Four INDIANA EMPLOYER ORGANIZATIONS—THE As- 
SOCIATED EMPLOYERS OF INDIANA, HE INDIANA MANUFACTURERS ASSOCIATION, 
THE INDIANA STATE CHAMBER OF COMMERCE, AND THE INDIANAPOLIS CHAMBER OF 
CoMMERCE ON AMENDMENTS TO THE TAarr-HArTLEY LAw 


Recently the above four Indiana employer organizations appointed a joint 
committee to study and determine what changes should be made in the Labor- 
Management Relations Act of 1947 in order to improve such act. After exten- 
sive studies, the committee recommended 15 amendments designed to strengthen 
the law and make it more nearly fair to the public, individual employee, the 
employer and to the union. A copy of this study is enclosed with this brief. 

These four employer organizations still believe that these recommendations 
represent an objective and fair approach to the Taft-Hartley law and that they 
should be adopted by the Congress. However, in the light of current legislative 
developments, we feel that the following suggested changes in Taft-Hartley 
should receive special consideration by the Senate Committee on Labor and 
Public Welfare: 


THE ACT SHOULD BE AMENDED TO CLARIFY THE JURISDICTION OF STATES TO REGULATE 
STRIKES AND PICKETING 


There is currently wide interest in a reexamination of Federal-State relations 
in all of their aspects. The overlapping and in some instances conflicting juris- 
diction between the Federal and State Government affects labor relations in a 
most vital respect. 

The National Labor Relations Board and the courts have so construed the 
Taft-Hartley law as to seriously curtail the power of the States in the field of 
labor legislation. Under the so-called doctrine of preemption, it is held that 
where the Federal Government under the commerce clause of the Constitution 
attempts to regulate activities within a field, the Federal Government preempts 
that field and the States are without power to enter this field. 

The result has been to limit the States in passing laws to regulate labor unions 
or labor relations. The power of the States to regulate strikes, picketing, 
secondary boycotts, or adopt other regulatory measures is not clear. A good 
example is the several State laws which attempt to regulate labor disputes in 
public utility industries. 

Some 10 States, including Indiana, have enacted statutes designed to settle 
labor difficulties in public utilities. The United States Supreme Court has held 
that all of these State laws are unconstitutional; that they conflict with the 
Taft-Hartley law and thus the States are without authority to regulate labor dis- 
putes in public utilities. 

We recommend that the Taft-Hartley law be amended to provide as follows: 

“Nothing in this act shall be construed to nullify the power of any State or 
Territory to regulate or qualify the right of employees to strike or picket.” 





3646 TAFT-HARTLEY ACT REVISIONS 


THE SECONDARY BOYCOTT PROVISIONS OF THE ACT SHOULD BE AMENDED TO SPECIFY 
THAT “HOT GOODS” CLAUSES IN THE UNION CONTRACTS ARE NOT A DEFENSE TO 4 
SECONDARY BOYCOTT CHARGE, AND TO SPECIFY THAT IT IS UNLAWFUL FOR A UNION 
TO THREATEN, INTIMIDATE, OR COERCE EMPLOYERS FOR ILLEGAL PURPOSES 


President Eisenhower in his message to Congress on January 11, 1954, sug- 
gested certain changes in the present ban on secondary boycotts which, in our 
considered judgment, would weaken the present law. The President suggests 
that secondary strikes should be permitted against an employer who is per- 
forming farmed-out work for the account of another employer whose employees 
are on strike. Also, he would permit picketing against an employer on a con- 
struction project who, together with other employers, is engaged in work on 
the site of the project. Another Presidential recommencéation would make dis- 
criminatery instead of mandatory the application for an injunction in secondary 
boycott cases. We believe that these recommendations would further weaken 
the antiboycott provisions of the law rather than strengthen them which, we 
think, needs to be done. 

The present ban against secondary boycotts is designed to protect innocent 
third parties from being injured in labor disputes that are not their concern. 
The present prohibitions against secondary boycotts should be strengthened 
instead of relaxed. 

The National Labor Relations Board has held that acts which would normally 
constitute a secondary boycott under the terms of subsection 8 (b) (4) are not 
an illegal secondary boycott if the employees of the neutral secondary employer 
are refusing to handle goods pursuant to a so-called hot-goods or unfair-goods 
clause in the contract between their union and the neutral employer (Conway 
Express (1949), 87 N. L. R. B. No. 130; Pittsburgh Plate Glass Company (1953), 
105 N. L. R. B. No. 120). Such a holding by the Board is manifestly contrary 
to the intention of Congress and the act should be amended to restore the pro- 
tection intended in such circumstances. The involvement of neutral employers 
and their employees in a labor dispute between a union and a primary employer 
has been declared to be reprehensible as a matter of public policy. Such involve- 
ment is no less reprehensible simply because it may be pursuant to or permitted 
by the terms of a union contract. Subsection 8 (b) (4) was designed to protect 
the primary employer against the consequences to him of involving neutral par- 
ties in his labor dispute; to protect the employees of neutral employers against 
having a union involve them in labor disputes which are no concern of theirs; 
and to protect neutral secondary employers against being involved in the labor 
disputes of a primary employer. Even if it could be said that one of such three 
parties could contract away his own protection certainly it is unsound to permit 
such party to contract away the protection which the law affords the other 
two parties. The holding of the National Labor Relations Board is contrary 
to sound principles of law and is contrary to the intention of Congress expressed 
in subsection 8 (b) (4). Such subsection should be amended to add the following 
provision: 

“It shall be no defense to an unfair labor practice charge against a labor organi- 
zation or its agents under this subsection (b) that said labor organization or its 
agents is a party to any agreement or contract which provides that proscribed 
activities under this subsection (b) are consented to or agreed to by an employer 
or employers affected thereby.” 

While the present provisions of subsection 8 (b) (4) make it illegal for a labor 
organization to induce or encourage employees to strike or cease work for certain 
proscribed purposes, the subsection as it is now written places no restriction 
upon the activity of a labor organization as long as the activity is addressed 
to the secondary employer rather than his employees. In other words, the 
present act prohibits a union from inducing the employees of a neutral secondary 
employer to strike but nothing in the present act makes it illegal for the labor 
organization to intimidate, threaten, or otherwise bring pressure upon a neutral 
employer even though such threats are for the purpose of accomplishing the 
illegal purposes set forth in section 8 (b) (4). 

Thus, a union is now free to threaten a strike against the secondary employer 
or to threaten reprisal against such employer, even though such threats are 
solely for the purpose of furthering the union’s goals in a dispute between the 
union and a primary employer, to which dispute the threatened secondary em- 
ployer is in no way a party. 
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We do not believe that the public policy of the United States as declared 
by the Congress should permit labor organizations to bring pressure to bear upon 
innocent secondary employers as a means of achieving the union’s objectives 
in regard to the employees of primary employers. The present act makes it 
illegal for such pressure to be brought about by means of inducing or encouraging 
employees and it should now be amended to make it equally illegal to accomplish 
such purposes by means of pressure on secondary employers. 

We believe that subsection 8 (b) of the present act should be amended by 
the addition of the following subitem 5. 

“5. To induce or encourage any employer to refuse to purchase, use, manu- 
facture, process, transport, or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services, where an object thereof is: 

“(A) Furthering the interest of any party to a labor dispute between any 
other employer and any labor organization or any of the employees of said 
other employer ; 

“(B) Foreing or requiring any employer or self-employed person to join 
any labor or employer organization ; 

“(C) Forcing or requiring any employer to recognize or bargain with a 
labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under 
the provisions of section 9; 

“(D) Foreing or requiring any employer to assign particular work to 
employees in a particular labor organization or in a particular trade, craft, 
or class, rather than to employees in another labor organization or in another 
trade, craft, or class, unless such employer is failing to conform to an order 
or certification of the Board determining the bargaining representative for 
employees performing such work.” 


STRIKE VOTE BY GOVERN MENT-SUPERVISED SECRET BALLOT 


The recommendations of the joint committee of these four organizations were 
made before the January 11 message of the President to the Congress. Conse- 
quently, the committee gave no thought to the question of Government-supervised 
strike ballots. We believe that this recommendation of the President has merit 
and should be given careful consideration by the Senate Labor and Public 
Welfare Committee and by the Congress. We believe that the employee, when 
ealled upon to strike, should have the opportunity to express his free choice by 
secret ballot. 


PRESCRIPTION FOR IMPROVING THE TAFT-HartLey LAsor RELATIONS AcT 


SUMMARY OF A STUDY AND RECOMMENDATIONS OF FOUR INDIANA BUSINESS ORGANIZA- 
TIONS PRESENTED TO INDIANA MEMBERS OF CONGRESS WITH THIS LETTER 


(Will you send your views, on these important questions, to your Senators and 
Congressman? (List on back page.) ) 


INDIANA STATE CHAMBER OF COMMERCE, 
Indianapolis, Ind., January 4, 1954. 
To the Indiana Members of Congress: 


Representatives of the four undersigned organizations presented testimony to 
the House Labor Committee last spring concerning abuses that have arisen in 
labor-management relations under interpretations and evasions of the Taft- 
Hartley law. 

During the past 5 months, as a cooperating group these four organizations 
have undertaken a comprehensive study of the whole field of laws affecting labor- 
management relations. These studies have just been concluded by a joint com- 
mittee widely representing all four. The conclusions of this group have been 
reviewed by the executive committees of each organization, and there is now 
unanimous agreement, 

Enclosed is a summary of these conclusions. This represents the composite 
viewpoint of the four organizations, painstakingly and conscientiously achieved 
through numerous meetings and extended discussions. 
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In the unanimous judgment of the official bodies of the four organizations, these 
ideas would promote greater harmony and fairness in relations between labor and 
management, and would protect the public interest. 

We respectfully present them to you for your consideration. 

Sincerely yours, 
R. P. Smita, 
President, Associated Employers of Indiana, 
H. H. Wonnina, 
President, Indiana Manufacturers Association. 
E. B. NEWILL, 
President, Indiana State Chamber of Commerce. 
H. J. Lacy II, 
President, Indianapolis Chamber of Commerce. 


Four employer organizations, the Associated Employers of Indiana, the Indiana 
Manufacturers Association, the Indiana State Chamber of Commerce, and the 
Indianapolis Chamber of Commerce, have made extensive studies to determine 
what changes should be made in the Labor Management Relations Act of 1947 
in order to improve such act. Each of such organizations appointed a committee 
to make the studies, and in each case, the committee included a diversified group 
of employers, as well as technical advisers. The work of each of the four com- 
mittees was submitted to a joint subcommittee and the proposed amendments 
set forth below were recommended by the joint subcommittee. Each of the four 
organizations has approved the recommended amendments. While the list set 
forth below does not include all of the changes which might improve the act, it is 
the belief of the four organizations that the list does include the more important 
amendments which are now needed. 

The Taft-Hartley Act was originally designed to protect the public, employees, 
and employers against certain excesses of labor organizations which had devel- 
oped under the prounion Wagner Act. Experience with the Taft-Hartley Act 
in the 6 years since it became effective has demonstrated that the act is basically 
good and that it constitutes substantial progress in the improvement of Federal 
labor-relations legislation. However, such experience has also indicated that 
several amendments are needed to accomplish the protective purposes of the act. 

The proposed amendments are as follows: 


1. The present act should be amended to make it illegal for a labor organization 
to picket an employer’s property or premises for the purpose of forcing or 
requiring him to recognize a labor organization as the representative of his 
employees 

Under the present act the National Labor Relations Board has held that it is 
not illegal as an unfair labor practice for a labor organization to picket an 
unorganized employer for the purpose of forcing the employer to recognize the 
union as the representative of his employees (United Brotherhood, Carpenters and 
Joiners, Local 78, 1948, 80 NLRB 533). We can see no justification for permitting 
a union to picket an employer for recognition where the employees have not 
chosen the picketing union as their representative in the manner prescribed by law. 

The National Labor Relations Act contains an orderly election procedure avail- 
able to any qualified labor organization. In the event such an election is peti- 
tioned for and held, employees are given an opportunity to express by secret ballot 
their choice for or against the petitioning union. If the employees choose the 
union as their representative, then the employer is required by law to recognize 
and deal in good faith with such union as the representative of the employees. 
Certainly as long as this machinery exists under the Act, it cannot be said that 
a labor organization should be permitted to ignore the machinery but instead to 
establish a picket line for the purpose of forcing the picketed employer to recog- 
nize such union. 

We wish to point out, further, that the present law permits recognition picket- 
ing prior to the filing of a representation petition, it permits recognition picket- 
ing during the pendency of such a petition and it even permits recognition picket- 
ing to continue after a union has withdrawn from or has lost such an election. 

It might be noted in this connection that the present law permits the employer 
to petition for an election in the event a labor organization asserts that it wishes 
to represent his employees. However, such provision does not answer the objec- 
tions to the present act discussed herein. The employer’s right to petition for 
an election fails to solve the problem primarily because the union is free to 
renounce any interest in cases where the employer has filed such a petition, and 
in that event, no election will be held by the National Labor Relations Board. 
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However, even in such circumstances the present law does not prohibit recogni- 
tion picketing after the union has made such a renunciation. Furthermore, 
even if an election is held upon petition by the employer, the union, nevertheless, 
is now free to continue its picketing after losing the election. 

We believe that section 8 (b) (4) (B) of the present act should be amended 
to read as follows, and that the subsection as so amended would then prohibit 
recognition picketing : 

“(b) It shall be an unfair labor practice for a labor organization or its 
agents— 

“(4) to engage in, or to induce or encourage the employees of any em- 
ployer to engage in, a strike or a concerted refusal in the course of their 
employment to use, manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials or commodities or to perform any 
services, where an object thereof is: 

“(B) forcing or requiring any employer to recognize or bargain with a 
labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under 
the provisions of Section 9.” 


2. The act should be amended to make it an unfair labor practice for unions to 
interfere with the rights of employees 

Under the present act the subsections under section 8 (a) deal with employer 
unfair labor practices and the subsections under section 8 (b) deal witk union 
unfair labor practices. Section 8 (a) (1) makes it illegal for an employer to 
interfere with, restrain or coerce employees in the exercise of their rights, where- 
as the corresponding provision, section 8 (b) (1), applicable to labor organiza- 
tions makes it unlawful only to restrain or coerce employees. The National 
Labor Relations Board has held (National Maritime Union of America, 1948, 78 
NLRB 971, and other cases) that the omission of the words “interfere with” 
from section 8 (b) (1) pertaining to unions, was deliberately intended by Con- 
gress to create a different standard of conduct for unions as compared with 
employers. 

The language of the present section 8 (a) (1), applicable to employers is car- 
ried over from the original Wagner Act and under both acts there is a wealth 
of National Labor Relations Board cases construing the words “interfere with” 
broadly in regard to employer conduct. A very substantial number of the cases 
finding employers guilty of unfair labor practices under section 8 (a) (1) rest 
upon the Board’s application of the words “interfere with.” Obviously, cases 
of actual restraint or coercion would not be as numerous as cases of interference. 
Of course, the precedents concerning interference applicable to employers are 
not applicable to unions because of the omission of the words “interfere with” 
from subsection 8 (b) (1). 

We know of no reason why unions should be permitted to engage in conduct 
constituting interference with the rights of employees. Certainly if interference 
with such rights is reprehensible when committed by employers it is equally 
reprehensible when committed by labor organizations. The omission in the 
present statute is a highly important one, affecting the rights of many employees 
in many different situations. 

Subsection 8 (b) (1) should be amended to read as follows: 

“(b) It shall be an unfair labor practice for a labor organization or its agents— 

“(1) to interfere with, restrain or coerce (A) employees in the exercise 
of the rights guaranteed in section 7: Provided, That this paragraph shall 
not impair the right of a labor organization to prescribe its own rules with 
respect to the acquisition or retention of membership therein; or (B) an 
employer in the selection of his representatives for the purposes of collective 
bargaining or the adjustment of grievances” ; 


38. The secondary boycott provisions of the act should be amended to specify that 
hot-goods clauses in the union contracts are not a defense to a secondary 
boycott charge, and to specify that it is unlawful for a union to threaten, 
intimidate or coerce employers for illegal purposes 


The National Labor Relations Board has held that acts which would normally 
constitute a secondary boycott under the terms of subsection 8 (b) (4) are not 
an illegal secondary boycott if the employees of the neutral secondary employer 
are refusing to handle goods pursuant to a so-called hot-goods or unfair-goods 
clause in the contract between their union and the neutral employer (Conway Ea- 
press ( (1949) 87 NLRB No. 130) ;) Pittsburgh Plate Glass Company ( (1953) 105 
NLRB No. 120)). Such a holding by the Board is manifestly contrary to the 
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intention of Congress and the act should be amended to restore the protection 
intended in such circumstances. The involvement of neutral employers and their 
employees in a labor dispute between a union and a primary employer has been 
declared to be reprehensible as a matter of public policy. Such involvement is 
no less reprehensible simply because it may be pursuant to or permitted by the 
terms of a union contract. Subsection 8 (b) (4) was designed to protect the 
primary employer against the consequences to him of involving neutral parties 
in his labor dispute; to protect the employees of neutral employers against having 
a union involve them in labor disputes which are no concern of theirs; and to 
protect neutral secondary employers against being involved in the labor disputes 
of a primary employer. Even if it could be said that one of such three parties 
could contract away his own protection certainly it is unsound to permit such 
party to contract away the protection which the law affords the other two parties. 
The holding of the National Labor Relations Board is contrary to sound princi- 
ples of law and is contrary to the intention of Congress expressed in subsection 
8 (b) (4). Such subsection should be amended to add the following provision: 

“It shall be no defense to an unfair labor practice charge against a labor 
organization or its agents under this subsection (b) that said labor organization 
or its agents is a party to any agreement or contract which provides that pro- 
scribed activities under this subsection (b) are consented to or agreed to by an 
employer or employers affected thereby.” 

While the present provisions of subsection 8 (b) (4) make it illegal for a labor 
organization to induce or encourage employees to strike or cease work for certain 
proscribed purposes, the subsection as it is now written places no restriction 
upon the activity of a labor organization as long as the activity is addressed to 
the secondary employer rather than his employees. In other words, the present 
act prohibits a union from inducing the employees of a neutral secondary em- 
ployer to strike but nothing in the present act makes it illegal for the labor 
organization to intimidate, threaten or otherwise bring pressure upon a neutral 
employer even though such threats are for the purpose of accomplishing the il- 
legal purposes set forth in section 8 (b) (4). 

Thus, a union is now free to threaten a strike against the secondary employer 
or to threaten reprisal against such employer, even though such threats are 
solely for the purpose of furthering the union’s goals in a dispute between the 
union and a primary employer, to which dispute the threatened secondary em- 
ployer is in no way a party. 

We do not believe that the public policy of the United States as declared by the 
Congress should permit labor organizations to bring pressure to bear upon inno- 
cent secondary employers as a means of achieving the union’s objectives in regard 
to the employees of primary employers. The present act makes it illegal for 
such pressure to be brought about by means of inducing or encouraging em- 
ployees and it should now be amended to make it equally illegal to accomplish 
such purposes by means of pressure on secondary employers. 

We believe that subsection 8 (b) of the present act should be amended by the 
addition of the following subitem 5. 

“5. To induce or encourage any employer to refuse to purchase, use, manufac- 
ture, process, transport or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services, where an object thereof is: 

“(A) Furthering the interest of any party to a labor dispute between any 
other employer and any labor organization or any of the employees of said 
other employer ; 

“(B) Forcing or requiring any employer or self-employed person to join 
any labor or employer organization ; 

“(C) Foreing or requiring any employer to recognize or bargain with a 
labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under 
the provisions of section 9; 

“(D) Forcing or requiring any employer to assign particular work to 
employees in a particular labor organization or in a particular trade, craft, or 
class, rather than to employees in another labor organization or in another 
trade, craft, or class, unless such employer is failing to conform to an order 
or certification of the Board determining the bargaining representative for 
employees performing such work.” 


4. The present act should be amended to clarify the featherbedding prohibdi- 
tions 


Section 8 (b) (6) of the Taft-Hartley law declares it an unfair labor practice 
for a labor organization or its agents to “cause or attempt to cause an employer 
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to pay or deliver or agree to pay or deliver any money or other thing of value, in 
the nature of an exaction for services which are not performed or not to be per- 
formed.” [Emphasis ours.] This section of the National Labor Relations Act 
attempts to do for all industries covered by the Taft- Hartley law what the Lea 
Act did in the case of radio broadcasting. Its purpose was to prohibit feather- 
bedding practices. 

As a result of confused and inexact wording, this provision is substantially 
ineffective. The term “featherbedding” is generally used to characterize those 
situations in which payment is made for work that is not done or in which more 
men are required than is reasonably necessary for efficient operation. The pres- 
ent act does not cover cases where unions engage in make-work programs which 
involve the doing of work that is unnecessary and not wanted by the employer. 
It is limited to those cases where the union exacts payments and performs no 
work. 

We recommend that section 8 (b) (6) be amended to read as follows: 

“Sec. 8. (b) (6) To cause or attempt to cause an employer to pay or deliver 
or agree to pay or deliver any money or other thing of value, in the nature of an 
exaction for services which are not performed or are not to be performed, or 
which the employer does net want and which are not necessary for efficient 
operation.” 


5. The freedom-of-speech proviso of the act should be amended to make it ap- 
plicable to representation as well as unfair labor practice cases and to 
permit an employer to freely address his employees on company property 
at company expense 


Under the Wagner Act and the interpretations thereof by NRLB, manage- 
ment’s rights to discuss with employees certain matters pertaining to the organi- 
zation of employees by unions were seriously curtailed. Because our traditions 
of free speech were being violated by these interpretative rules applied against 
employers, Congress added the present free-speech provision in section 8 (c) 
of the Taft-Hartley Act which reads as follows: 

“The expressing of any views, argument, or opinion or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the provisions of this Act, 
if such expression contains no threat of reprisal or of force or promise of 
benefit.” 

It is difficult for us to understand how this provision could be objectionable to 
anyone. The law, wisely, we think, permits and protects the expression of 
views, arguments, and opinion in those instances wherein the expression con- 
tains no threat of reprisal, force, or promise of benefit. And yet, the National 
Labor Relations Board has construed section 8 (c) as applicable only to unfair 
labor practices, holding that representation cases are still controlled by its 
former interpretation of the Wagner Act. 

Thus, for all practical purposes, the Board has frowned upon a frank ex- 
change of views in representation cases, thereby taking from the employee the 
benefit of the employer’s thinlting. We feel this not only to be unfair but dis- 
criminating. It would seem that the employer, as well as all others affected, 
should be entitled to free expression on an equitable basis. 

Freedom of speech should apply to representation cases as well as urfair 
labor practice cases. The rights of free speech for employers prior to elections 
for determining bargaining units should be more fully recognized and clarified. 

The NLRB has heretofore sct aside an election where an employer may have 
expressed an opinion although unaccompanied by any threat, intimidation, or 
promise of benefit. We believe this to be a distortion of the intent of Congress. 
Reference is made to the case of General Shoe Corp. (77 NLRB 124); see also 
16th Annual Report, NLRB, page 133. 

In the Kearney & Trecker Corporation case (96 NLRB 1214) a union, just prior 
to an NLRB election, distributed among employees excerpts from the Board’s 
Decision and Direction of Election. These excerpts were misleading in that 
they were represented as constituting the full text. Despite the erroneous mis- 
representation which would lead one to believe the Board recommended that 
employees vote for the union, the Board denied the employer’s motion to set 
aside the election. The Board stated that it did not “believe that the state- 
ments of local 1083 with respect to the Board’s findings, regardless of their truth 
or falsity, go beyond the bounds of legitimate union campaigning.” 

We believe that NLRB interpretative rulings have not been consistent with 
the intent of Congress. It is our recommendation that section 8 (c) be amended 
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by stating that it shall be applicable to representation as well as unfair labor 
practices cases. 


6. The present law should be amended to prohibit all forms of compulsory union 
membership 

It is our firm belief that every American citizen so desiring should be per- 
mitted the right to seek and obtain employment in a place and with an employer 
of his own choosing providing an opportunity exists with the chosen employer for 
employment. We further believe that membership in a labor organization 
should not be a requirement to continued employment. 

The forcing of any man or woman, under penalty of loss of livelihood, to join 
and support a labor union or any other private organization, is in our opinion a 
violation of individual freedom. That it be condoned is in itself bad enough, 
but to encourage it by law should be unthinkable in the United States of America. 

The Taft-Hartley law outlaws closed-shop agreements while permitting a 
union-shop contract in any industry affecting interstate commerce. The law 
further provides that individual States are authorized by State law to outlaw 
all forms of compulsory union agreements in either intrastate or interstate com- 
merce. Accordingly, 14 States have outlawed both the closed and union-shop 
contracts. 

We recommend that the provision of the Taft-Hartley Act giving effect to State 
statutes against compulsory unionisr. be retained and that the law be amended 
to prohibit all forms of compulsory union membership. 

We recommend that section 8 (a) (3) be amended to read as follows: 

“8 (a) (3). By discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage membership in 
any labor organization. Neither becoming or remaining a member of a labor or- 
ganization nor refraining from such membership shall be a condition of employ- 
ment, and any provision of any agreement between an employer and a labor or- 
ganization requiring that an employee become or remain a member of a labor 
organization as a condition of employment shall be unenforceable.” 


7. The act should be amended to clarify the jurisdiction of States to regulate 
strikes and picketing. 

There is currently wide interest in a reexamination of Federal-State relations 
in all of their aspects. The overlapping, and in some instances conflicting juris- 
diction between the Federal and State Government affects labor relations in a 
most vital respect. 

The National Labor Relations Board and the courts have so construed the 
Taft-Hartley Law as to seriously curtail the power of the States in the field of 
labor legislation. Under the so-called doctrine of preemption. It is held that 
where the Federal Government under the commerce clause of the Constitution 
attempts to regulate activities within a field, the Federal Government preempts 
that field and the States are without power to enter this field. 

The result has been to limit the States in passing laws to regulate labor unions 
or labor relations. The power of the States to regulate strikes, picketing, second- 
ary boycotts or adopt other regulatory measures is not clear. A good example 
is the several State laws which attempt to regulate labor disputes in public 
utility industries. 

Some 10 States, including Indiana, have enacted statutes designed to settle 
labor difficulties in public utilities. The United States Supreme Court has held 
that all of these State laws are unconstitutional; that they conflict with the 
Taft-Hartley law and thus the States are without authority to regulate lalor 
disputes in public utilities. 

We recommend that the Taft-Hartley law be amended to provide as follows: 

“Nothing in this act shall be construed to nullify the power of any State or 
Territory to regulate or qualify the right of employees to strike or picket.” 


8. Non-Communist oaths 


In the interest of equality, we recommend that section 9 (h) of the Taft- 
Hartley Act be amended to provide that the requirement for taking the non- 
Communist oath be extended to the officers of employers. The non-Communist 
oath provision needs to be strengthened to prevent the present easy evasion. 
Such legislation is the minimum remedial action that should be taken at this 
time while study and consideration are given to more effective permanent 
legislation along the lines of Senate bill 1254 by Mr. Goldwater. 
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9, Unemployment compensation as a credit against back pay 


Under the present act the National Labor Relations Board has held that 
unemployment compensation sums received by an illegally discharged employee 
do not constitute compensation which is to be deducted from the amount of 
back pay such employee is entitled to upon reinstatement, and the Board's 
decision in this connection has been upheld by the Supreme Court of the United 
States (In the Matter of Gullet Gin Company (1950), 83 N. L. R. B. 1; ¥. L. R. B. 
y. Gullet Gin Co., Inc. (1951), 340 U. S. 361.) Under the statutes existing in 
most, if not all, of the States, unemployment compensation is paid from a fund 
maintained solely by the employer without contribution of any kind from the 
employee. (This is the situation under Indiana law.) We also believe that 
the act should be amended to incorporate therein the present National Labor 
Relations Board’s policy of deducting wages or other earnings received by a 
discharged employee from the amount of back pay due such employee. The 
present act should be amended to add the following proviso to subsection 10 (c) : 

“* * * provided, that where an order requires an employer to pay back pay, 
the amount of back pay due shall be reduced by the amount of wages, earnings, 
or unemployment compensation benefits received by or accruing to the employee 
during the period for which back pay is ordered.” 

10. Stranger picketing 

To correct the unfairness and to eliminate the threat to the normal full flow 
of interstate commerce, the Taft-Hartley Act should be amended to prohibit 
the picketing of an establishment by anyone other than an employee of the 
employer being picketed. We recommend, therefore, that section 8 (b) of the 
act be amended so that it shall be an unfair labor practice for a labor organiza- 
tion or its agents to engage in picketing of an establishment by anyone other 
than an employee of the employer being picketed. 

The act should be amended to provide: 

“To engage in, or to induce or encourage others to engage in picketing of the 
premises or place of business of an employer by anyone other than an employee 
of that employer where an object thereof is forcing or requiring any employer 
to accede to the demands of any labor organization in any labor dispute.” 


11. Discipline or discharge of a supervisory employee as evidence of an unfair 
labor practice 

The present act clearly excludes supervisors from the coverage of the act 
and thus an employer is free, as he should be, to deal with a supervisor in 
whatever manner he sees fit. However, the National Labor Relations Board 
has held (Salant and Salant, Inc. (1950), 92 N. L. R. B. No. 69, and other cases) 
that, although the law does not prohibit the discharge of a supervisor as such, 
the act of discharge of a supervisor may constitute an unfair labor practice 
as an interference with the rights of rank and file employees. 

Employers are held responsible for the acts of supervisors, and it is axiomatic 
that an employer should be completely free to choose his supervisory force and 
to eliminate therefrom anyone he wishes. 

Section 8 (b) (c) of the present act should be amended by the addition of the 
following proviso: 


“Furthermore, a discharge or a discrimination in regard to hire or tenure 
of employment of any person not an employee as that term is defined in section 
2 (3) of this act shall not constitute or be evidence of an unfair labor practice 
under any of the provisions of this act.” 


12. Certification of unions 


The National Labor Relations Board has frequently held an employer guilty 
of an unfair labor practice because the employer has refused to recognize a union 
until the union is certified by the Board as the representative of employees. In 
such cases, the Board has found that the employer was motivated by a desire to 
undercut the union. We believe that employers should be entitled to insist upon 
certification before recognition and it is our recommendation that the present 
law be amended accordingly. 

We recommend that section 8 (a) (5) be amended by adding thereto the 
following language: 


“No employer shall be guilty of an unfair labor practice for refusal to 
bargain with a union until such union has been certified as the bargaining 
representative by the National Labor Relations Board.” 





3654 TAFT-HARTLEY ACT REVISIONS 


13. The right to relocate a place of business should be clarified 


The unquestionable right of an employer to move a plant to a new location 
should be established. 
Section 8 (c) of the act should be amended by the insertion of: 


“The act of an employer in moving a plant or place of business from one 
locality to another shall not constitute or be evidence of an unfair labor 
practice under this act.” 


14. Right to lock out 


The present law should be amended to provide the employer a right to lock 
out equal to the employees’ right to strike in an economic dispute. 


15. Industrywide collective bargaining 


It is our belief that the law should be so worded that no question exists as 
to the illegality of forcing any employer or group of employers to bargain col- 
lectively on an industrywide basis. If a company and union do agree to such 
industrywide bargaining, it must be provided that such bargaining is to be done 
under laws designed to protect the small employer who is unable to participate in 
or compete with the labor practices agreed to in such bargaining. Certainly 
provision should be made affording protection to the public from inconvenience 
and suffering resulting from industrywide bargaining and strikes. 


Conclusion 


In the course of discussions in various quarters concerning the Taft-Hartley 
Act, suggestions have been made for proposed amendments which would weaken 
the present provisions of the act. While it was not the purpose of the study 
summarized herein to consider or discuss amendments proposed by other groups, 
we are wholeheartedly opposed to any amendments which would weaken the 
present provisions of the act. 

ASSOCIATED EMPLOYERS OF INDIANA. 
INDIANA MANUFACTURERS ASSOCIATION, 
INDIANA STATE CHAMBER OF COMMERCE. 
INDIANAPOLIS CHAMBER OF COMMERCE, 
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E. Capehart, Washington, Ind.; William E. Jenner, Bedford. 


Representatives (address, House Office Building, Washington, D. C.)— 
ist district, Ray J. Madden, Gary; 2d district, Charles A. Halleck Rens- 
selaer ; 3d district, Shepard J. Crumpacker, Jr., South Bend; 4th district, 
FE. Ross Adair, Fort Wayne; 5th district, John V. Beamer, Wabash: 6th 
district, Mrs. Cecil M. Harden, Covington; 7th district, William G. Bray, 
Martinsville: 8th district, D. Bailey Merrill, Evansville; 9th district, Ear] 
Wilson, Bedford; 10th district, Ralph Harvey, New Castle; 11th district, 
Charles B. Brownson, Indianapolis. 








NEW YORK CHAMBER OF COMMERCE, 
New York 5, N. Y., February 16, 1954. 
Hon. H. ALEXANDER SMitTH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Deak SENATOR SmitH: I enclose herewith two copies of a statement released 


today by our committee on industrial problems and relations, pertaining to 
suggested changes in the Taft-Hartley law. 
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Our committee requests that the statement be included in the record of the 
hearings of your committee on this matter. 
With great respect, I am 
Sincerely yours, 
G. G. TEe@NELL, 
Director, Research Department. 


AMENDING THE TaArtT-HARTLEY LAW 


In his message to Congress on January 11, 1954, the President proposed 14 
changes in the Taft-Hartley law. Emphasizing his view that “Federal labor- 
management legislation at best can provide only the framework in which free 
collective bargaining may be conducted * * *,”’ President Eisenhower stated 
that: “The Labor-Management Relations Act, 1947, is sound legislation.” His 
recommended changes were offered” * * * to reinforce its basic objectives.” 

Subsequent to the President’s message, Senator Smith, chairman of the Senate 
Labor Committee, introduced S. 2650 which, it is understood, is intended to 
implement the President’s program, although it appears to differ with the Presi- 
dential recommendations in certain particulars, 


DIGEST OF RECOMMENDATIONS FOR AMENDMENTS 


Following is a brief digest of recommendations for changes in the Taft-Hartley 
law as proposed by the President. 

1. Special local panel in injunction cases.—To require the Federal Mediation 
and Conciliation Service to form a panel in the local community to help try settle 
a dispute, whenever an. injunction is issued under the act and a collective bar- 
gaining relationship exists. 

». Secondary boycotts and injunctions.—To make the NLRB injunction discre- 
tionary instead of mandatory in secondary boycott cases; and not to define as 
secondary boycotts strikes against (1) an employer doing farmed-out work of a 
struck employer; and (2) an employer on a construction job where another 
employer on the same job is being struck. 

3. Economic strikes —During an economic strike to refuse any challenge by 
the employer of the striking union’s employee representation rights for 1 year; 
and to refuse a challenge by another union regarding representation for the 
first 4 months of a strike. (The law now prohibits voting in union representa- 
tion elections by economic strikes who have been replaced. ) 

t. Contracts.—To prevent another party to a valid collective-bargaining con- 
tract from being required to negotiate during its term, unless the contract so 
authorizes or the parties mutually agree. 

5. National emergencies.—In disputes coming under the national-emergency 
provisions of the act, to authorize the President to reconvene his fact-finding 
board and obtain its recommendations for settlement after he has publicized 
the board’s last report (and if the strike has not been settled). Present law 
prohibits these boards from making settlement recommendations. 

6. Union shop.—To shorten the union-joining period from 30 days to 7 days 
under union-shop contracts in the construction, maritime, and entertainment 
industries, and to permit employer-union prehire contracts in those industries. 
Under a union-shop contract, under present law, a new nonunion employee 
must join the union after 30 days. 

7. Responsibility of unions for acts of members.—Would make the common- 
law rules of agency applicable. 

s. Communism.—To require employers also to sign non-Communist affidavits, 
until new legislation dealing with Communist infiltration generally, is enacted. 

9. Free speech.—To make it clear that the act’s free-speech clause applies 
equally to labor and management in every aspect of their relationship. 

10, Union welfare funds.—Recommends congressional study leading to recom- 
mendations for legislation to protect and conserve union welfare funds for 
beneficiaries. 

11. State jurisdiction Recommends legislation to give the States clear 
authority to deal with emergencies endangering health or safety, and further 
study to elarify the jurisdiction between the Federal and State governments, in 
the labor-management field generally. 

12. Secret strike votes.—To permit workers to vote on a strike, by secret ballot 
under Federal auspices. (Under S. 2650 the vote would come during a strike.) 
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13. Dues checkoff—To extend the union dues checkoff privilege for the life 
of a contract, unless the employee sooner revokes it. 

14. Union reports on finances and organization—To simplify and eliminate 
duplication. 


PRESIDENT’S PROPOSALS WHICH ARE FAVORED 


In the opinion of the Committee on Industrial Problems and Relations, the 
following recommendations of the President are clearly in the public interest 
and would strengthen and make more equitable the Labor-Management Relations 
Act: 

4. Contracts.—To prevent either party to a valid collective-bargaining con- 
tract from being required to negotiate during its term, unless the contract so 
authorizes or the parties mutually agree. 

8. Communism.—To require employers also to sign non-Communist affidavits: 
until new legislation dealing with Communist infiltration generally, is enacted 

9%. Free speech.—To wake it clear that the act’s free speech clause applies 
equally to labor and management in every aspect of their relationship. 

10. Union welfare funds.—Recommends congressional study leading to reeom- 
mendations for legislation to protect and conserve union wellare funds for 
beneficiaries. 

11. State jurisdiction—Recommends legislation to give the States clear 
authority to deal with emergencies endangering health or safety, and furthe: 
study to clarify the jurisdiction between the Federal and State governments, in 
the labor-management field generally. We earnestly urge prompt action to re- 
store to the States their traditional power to regulate and deal with labor dis- 
putes, picketing, boycotts, etc.. which power has been placed in jeopardy by 
recent Supreme Court decisions. : 

14. Union reports on finances and organization——To simplify and eliminate 
duplication, 


PROPOSAL WHICH APPEARS TO BE UNNECESSAKY 


With respect to proposal 7, which would make common law rules of agenc) 
applicable to the responsibility of unions for acts of members: It is the Com- 
mittee’s understanding that the common law rules of agency are incorporated in 
the present statute. If that is the case, then there seems to be no reason 
whatsoever for this proposed change, excepting that there may have been mis- 
understanding or misrepresentation of the purpose and effect of the present 
provision. The proposed change, therefore, is not objectionable as such, pro 
vided that it makes clear that unions, like organizations of business, can be held 
responsible for the acts of their members and agents, acting within the scope 
of their general authority, expressed or implied. 


PROPOSALS NOT FAVORED 


It is the view of the Committee that the following proposals relating to injunc- 
tions, boycotts, economic strikes, national emergencies, union shops and strike 
votes would weaken substantially free collective bargaining and the Labor- 
Management Relations Act. 


Recommendation 1—Special local panel in injunction cases 


It is suggested that, whenever an injunction is issued under the law and a 
collective-bargaining relationship exists, then the Federal Mediation and Con- 
ciliation Service shall impanel a special local board to help settle a dispute 
Under the act, any injunction that might be issued involves a violation of law or 
it would not have been granted. It is difficult to see how any special local 
board could be of assistance in such a situation, for the fact of an injunction 
to restrain an unlawful activity has no necessary relationship to the issues 
involved in a labor dispute which resulted in the unlawful act which is being 
enjoined. The committee, therefore, opposes this recommendation. 


Recommendation 2—NSecondary boycotts and injunctions 

As the President states in his message: 

“* * * (a) secondary boycott is indefensible and must not be permitted.” 

One of the great contributions of the Taft-Hartley law was its recognition of 
the evil of the secondary boycott and its provision for swift and mandatory 
action to enjoin such activities which do such irreparable damage to third 
parties not concerned directly with a labor dispute. 
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It is hard to reconcile the views expressed with regard to the evils of the 
secondary boycott, with the President’s recommendation that, in secondary 
boyeott cases, the application for an injunction be discretionary. 

The President also recommends that strikes against other employers on a con- 
struction job where one employer is being struck not be treated as a “secondary 
boycott.” The committee opposes this recommendation. 

The President’s other suggestion that the secondary boycott ban not protect 
an employer who has taken “farmed out” work of another company whose 
workers are on strike has, the committee believes, some merit, and revision of 
the law on this point may be in order. The committee suggests, however, that 
any revision of the law on this point be carefully drafted to prevent interference 
with the secondary employer's operations, apart from the “farmed out” work. 

The committee strongly urges the Congréss not to relax the present law’s 
provisions with respect to secondary boycotts, including the mandatory injunction 
which affords an innocent third party the only effective relief from irreparable 
injury. And the committee would urge, further, that improvements be writter 
into the law which would close certain loopholes in the present act, as it has 
been interpreted, which permit the use of the boycott where contracts contaim 
hot-cargo clauses; the possibility of a boycott against a secondary employer by 
union threats and pressure on the employer and his supervisory employees, 
other than through inducement of such company’s employees “in the course of 
their employment”; and injuries to innocent third parties resulting from failure 
to apply the act’s restrictions to boycotts carried out by agricultural and rail- 
road workers. 


Recommendation 3—Economic strikes 


While the committee does not oppose the proposal to the effect that the National 
Labor Relations Board be prohibited from holding a representation election at 
the request of a rival union for a 4-month period following the beginning of a 
strike, the committee does object to the suggestion that employers be denied 
the right to petition for a representation election for as long a period as a year. 
The committee can find no justifiable grounds for discriminating between em- 
ployers and other unions, as is here proposed. The committee suggests that 
the present law be amended to provide for equal treatment of employers and 
other unions in the matter of petitioning for representation elections during 
economic strikes, and it believes that it is fair and reasonable to permit such 
petitions from employers as well as unions, other than that involved in a strike, 
after 4 months following the beginning of the strike. 

The committee believes further that permanently replaced economic strikers 
should not be permitted to vote in a representation election, irrespective of when 
such election is conducted by the National Labor Relations Board. 


Reconmendation 5—National emergencies 


The committee cannot agree with the suggestion that in national-emergency 
disputes the President have the right to require boards of inquiry to recommend 
terms of settlement of the dispute. 

The present law provides for factfinding boards in national-emergency dis- 
putes relying on collective bargaining for the resolution of the issues. To give 
these boards the power of recommendation of settlement terms would, in the com- 
mittee’s judgment, approach compulsory public arbitration. The ultimate result 
would be the end of free collective bargaining, with Government rather than the 
parties at issue becoming the dominant factor in reaching a settlement of indus- 
trial disputes. This was amply demonstrated by experiences with such boards 
in recent years. 

This recommendation is completely inconsistent with the administration’s 
announce policy of less rather than more Government interference with free 
collective bargaining. 


Recommendation 6—Union shop; prehire and union-shop provisions for construc- 
tion, amusement, and maritime industries 

Permitting prehire contracts in these important industries violates the basic 
philosophy of the present law that employees shall have the right to bargain 
through a representative of their own choosing. 

The committee is opposed to compulsory unionism and does not agree with 
the recommendation to allow compulsory union membership after 7 days (rather 
than 30 days, as in the present law) in these industries. This proposal would 
weaken substantially the present limitations of law on compulsory unionism. 
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Recommendation 12—Government-conducted strike votes 

While the President's message does not specify whether a secret strike vote 
under Government auspices should be taken before or after a strike has begun, 
the Smith bill provides for the taking of such a vote during a strike. 

In the opinion of the committee, under no circumstances and at no time should 
the Government conduct a secret strike vote. This would be another manifesta- 
tion of more rather than less Government interference in employer-union rela- 
tions and would be bound to impede the direct settlement of labor disputes by 
the parties themselves. 

In consideration of the many inescapable questions which arise with respect 
to including in the Labor-Management Relations Act provisions relating to a 
secret strike vote conducted by the Government either before or after a strike 
occurs, it is our conclusion that the rights of individuals, as well as the rights 
of unions, of employers, and of the public, can be safeguarded more adequately 
and equitably in a different manner. 

Our conclusion is that the only practicable and effective way to protect the 
rights of individual members of a labor organization to make known their desire 
in relation to the starting or continuation of a strike, free from intimidation 
and coercion, is through a separate statute regulating conduct of union affairs 
so as to guarantee to members of a labor organization their right and opportunity 
for a secret strike vote fairly conducted by the labor organization itself as and 
when such members desire. 

COMMITTEE ON INDUSTRIAL PROBLEMS 
AND RELATIONS, 

Burton A. Zorn, Chairman. 

Harry T. EGGert. 

Warp MELVILLE. 

R. WortH VAUGHAN. 

W. H. Winans. 


R & H MANAGEMENT Co. 
Fort Lauderdale, Fla., January 29, 1954. 
Hon, H. ALEXANDER SMITH, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: From newspaper and other bulletin comment it seems quite 
possible that this Congress will make revisions to the Taft-Hartley Act. I am 
very much interested, naturally, due to the labor troubles which I experienced, 
and which you no doubt have some familiarity with due to the help you gave us 
at the time through the cooperation of our mutual friend, Senator David Baird. 
You will recall that through your splendid cooperation, you arranged to get a 
hearing for me at the National Labor Relations Board in Washington when I 
had been treated as if I was a criminal by the attitude of the Philadelphia office 
of the National Labor Relations Board I am sure I wrote you at the time to 
express my appreciation for your interest which was very helpful, and want to 
again say that it was the most encouraging thing that happened during the whole 
strike period when all other Government agencies and law enforcement officers 
seemed to be more concerned with union votes than enforcement of the laws. 

We were closed down for 5 months in 1949 with labor difficulties brought 
about by the United Electrical Workers. We had a nonstrike contract. The 
union was 100 percent Communist-led which they were free to admit. Our men 
were fed Communist literature during the strike. Refreshments were passed out 
on the picket line with the compliments of the Communist Party. There was 
no wage dispute. The only purpose of the strike was to strengthen the union’s 
position and possibly organize all the dealers in South Jersey through intimi- 
dating the other dealers by showing what they did to us. This naturally was 
predicated on their winning the strike which they did not do, due to our fighting 
the strike at a cost of possibly $100,000 without any apparent legal or police 
protection. This all continued many months after we had an injunction from 
the superior court of the State of New Jersey issued by Judge Hanneman of 
Atlantic City, restricting the union to peaceful picketing of not over 10 men. 
They continued to use 200 to 300 strikebreakers and told Sheriff Myers to his 
face that they had no intention of honoring the injunction and if they couldn’t 
accomplish their purpose, they could bring in as many more pickets. 

We appealed to the Governor for the injunction to be enforced and were given 
the brushoff. In fact, the Governor showed every indication of being less 
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concerned with protecting public property than enforcing the laws even though 
it was his sworn duty. In fact, although I had been in Camden County for 30 
years and thought I had conducted myself well, I was denied even an appoint- 
ment when I was fighting for my very business existence against the Communist 
Party. You can be sure it was no disappointment to me that the party repudi- 
ated him at the last election, although I have never voted a Democratic ticket. 

There has come to my attention a circular from the National Economic Council 
reviewing another situation which was almost a duplicate of mine I am enclos- 
ing this circular rather than write further detail of my own experience. 

I think union labor is a good thing for labor and a good thing for the country. 
I am in favor of the unions being given. their rightful legal advantages. I am 
definitely against unions being allowed to hijack businessmen and keep hundreds 
of men out of employment, as it was in our case for many months, to accomplish 
their purpose through un-American and illegal activities. The Taft-Hartley 
Act should supply protection for a businessman and his employees as well as 
protection for the union. I hope you will give our experience and viewpoint 
every consideration when this law is before the Congress for revision. 

Sincerely, : 
STEwarD C. HOLMAN. 


BHconoMIC COUNCIL LETTER 
Published semimonthly by National Economic Council, Inc. 


Empire State Bidg., New York 1, N. Y. Council Letter No. 32! 
903 First National Bank Building, Utica 2, N. Y. December 15, 1953 


COURAGE AND CONSCIENCE WIN 


LABOR BOSSES LOSE AT IRON MOUNTAIN THEIR 4 MONTHS’ BLOODY WAR TO IMPOSE 
COMPULSORY UNIONIZATION 


Lawless unionism has suffered another defeat. Iron Mountain, Mich., like 
Augusta, Ga., has been through a prolonged reign of terror. And freedom won. 

The graphic story of the Georgia resistance, told in Economic Council Letter 
No. 321 of October 15 under the title “Citizens Win” has brought to Augusta 
commendation from all over the United States. And to the National Economic 
Council it has brought orders for thousands of copies from citizens wishing to 
study the Augusta pattern and apply it, if they can, in their own communities. 

Now the Iron Mountain experience with union lawlessness, similar in many 
respects to that of Augusta, has many lessons of its own. 


THE Ikon MOUNTAIN WAR BrGIns 


A TOUGH MINORITY MADE THE DECISIONS STARTING AND CONTINUING THIS REIGN 
OF TERROR 


Iron Mountain and the adjoining municipality of Kingsford, in the upper 
peninsula of Michigan, together have a population of about 15,000. The Ford 
Motor Co. was the big employer until less use of wood in automobiles bodies and 
high operating costs, partly due to high labor costs, closed the huge woodworking 
plant 2 years ago. 

Unemployment spread like a blight until the empty Ford buildings in Kings- 
ford attracted three companies. Before a crippling strike was called last June, 
one company was getting into production of 105 millimeter shells; another had 
contracts for Air Force equipment. Both were dependent for power on the Kings- 
ford Chemical Co. operating the powerplant of the old Ford setup. 

Kingsford Chemical had invested more than $3 million and was just getting 
into full scale production of charcoal briquettes and a line of chemicals when 
Walter Reuther’s UAW-CIO attempted to force compulsory unionization on 
the company’s employees. 

The unioneer assigned to bring Kingsford Chemical to heel was Ivan Brown, 
son of a clergyman now deceased. Brown started as a clerk in the Penney 
store in Iron Mountain. When Ford opened the woodworking plant, Brown 
got a job there and soon made unioneering his career. Before the Ford shutdown 
he had been promoted from president of Local 952, UAW-CIO, to be international 
representative for the upper peninsula. 
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Kingsford Chemical hadn’t got its plant in order before local 952 obtained 
bargaining rights and Brown began demanding a contract that would force all 
employees to join his union and compel the company to collect the union’s 
dues. And, to obtain the employees’ support he sweetened the “package” by ask- 
ing for a sixth paid holiday and a general wage increase of 20 cents an hour. 

From the very beginning, Owen Pyle, president of Kingsford Chemical, said 
he never would compel employees to join anything or to buy anything against 
their will. Nor would he be a dues collector. 

When Brown announced that the union had voted 180 to 21 to authorize a 
strike to enforce its demands, Kingsford Chemical was employing 440. Only 
369 of them were in the bargaining unit. If 180 actually voted to authorize 
a strike, that was less than a majority of the bargaining unit. Later votes 
reveal still more of the totalitarian methods of “free, democratic unionism.” 


First they want power 


Hoping to avoid a strike, management offered to grant the paid holidays, 
and the union bosses in turn said they would forgo the wage increase if the 
company would grant the union shop and checkoff. In effect they said: 

Forget about the workers’ interest in wages. Just give us power—power to 
compel every employee to join our union and compel the employer to collect 
our dues. Then later we'll be able to get the rest—or else. 

On that issue the Kingsford Chemical strike began at 11 p. m. of July 1, 1953, 
following the union’s rejection of the company’s final offer by a vote of 116 
to 96. That is, 31.44 percent of the bargaining unit—only 26.36 percent of the 
total number of employees—precipitated the strike and its horrible consequences. 

As the story of this Iron Mountain war unfolds, one sees that a hard core in 
the union—never more than one-third of the bargaining unit—rubber-stamped 
the orders of the union bosses. 

Instantly the strike started, Brown led a picket parade, and on the following 
morning announced that the union’s demands had been “expanded” to include the 
20-cents-an-hour wage increase. 

That is an old technique of union bosses—to keep expanding demands in 
order to bolster falling hopes. The hungrier strikers become, the more the labor 
bosses must promise. 

President Owen Pyle’s answer to the strike was a letter mailed to each em- 
ployee and published in paid space in the local paper. He had repeatedly told 
the union that the company would never agree to compulsory membership or 
checkoff, because such compulsion benefits only those who live off the union. 
Mr. Pyle in his letter said: 

“Now you have the right to join or not to join the union, as you wish. All 
a union shop means is that you lose the right of your own choice. You either 
pay dues to the union or lose your job. * * * 

“The union shop and checkoff are simply a means whereby the union gets 
money out of our employees under compuision. Ifthe union dees-not provide a 
service you will voluntarily pay for, the company should not force you to do so.” 

The strike started with the customary picketing. Supervisory employees had 
to obtain “passes” from the union even to man the plant supplying power to 
the two companies working on defense contracts. 

Soon Kingsford Chemical had to use display advertising to counteract false 
statements that anyone returning to work without permission of the union never 
could get a job in a unionized plant. Both Federal and Michigan State laws 
prohibit such discrimination. 

Nevertheless, as the strike wore on, intimidation increased until on the 18th 
day the company advertised $500 reward for apprehension of persons telephoning 
to wives of nonstrikers threatening bodily injury to their hushands, Labor 
Boss Brown condemned the reward. He said his union doesn’t condone 
intimidation. 

But the intimidation continued, and for a time was amplified by a sound truck 
supplementing the howling mob of pickets. The union barker bellowed the 
names of men as they crossed the plant picket line, and in the residential dis- 
tricts bawled out to neighbors the names of nonstrikers, denouncing them as 
“scabs.” 


Bring up their big guns 


Only strikers who signed up for regular picket duty were to have their families 
cared for by the union. Later it was stated that the UAW-CIO was sending 
$1,500 a week to keep the strike alive. But, by the 21st day, appeals for help 
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were evidently going out in many directions, for morale-building announcements 
of “support” began to appear in union-paid advertisements. 

In 4 months the UAW-CIO local filled 468 column-inches of space in 18 display 
advertisements in the Iron Mountain daily, and nearby unions, CLO and A. F. 
of L., expressed their “support” in 11 ads filling 175 column-inches. 

This barrage of supporting union propaganda rose to its full height only after 
Labor Boss Brown's prestige had been augmented by several visiting big shots. 
Emil Mazey, secretary-treasurer of UAW-—CIO, who rose to power leading cara- 
vans of goons in the early days of union rioting, sent his assistant, Tony Stromer, 
to Iron Mountain. 

After Tony came August Scholle, regional director and Michigan State presi- 
dent of UAW-CIO. Mr. Scholle brought his wife. And after them came an- 
other “regional director” and another “international representative.” Also on 
the job were at least five of the horde of tax-fed Federal and State “mediators” 
and “conciliators.” 

Vow they turn on the heat 


Right after the visit of Mr. and Mrs. Scholle and the arrival of another 
“international representative’ to “work with International Representative 
srown” the heat was turned on. For too many brothers were deserting the 
union; too much material was moving in and out of the “strike-bound” plant. 

So Labor Boss Brown and eight of his pickets held up a company-owned switch 
engine. It’s against Michigan law to interfere with the operation of a railroad, 
so warrants were issued for all nine pickets. One of them was the sound-truck 
barker, who already had been arrested for assaulting a nonstriker. 

When the strike had dragged on for a month, Brown proposed calling in 
mediators or leaving issues to arbitration. He made so many misstatements 
about this that President Pyle bought advertising space to tell the community 
the facts. He had not refused to resume negotiations; he had not refused to 
meet with mediators; but he would not leave the future of his company to out- 
side arbitrators. Evidently he knew about “arbitrations” fixed in advance by 
union bosses and politically appointed umpires. 

Mr. Pyle flatly refused “to shift the responsibility for making important deci- 
sions to some outside person who is accountable to no one.” 

“The union shop and checkoff,” said Mr. Pyle, “involve matters of principle. 
* * * We cannot afford to give an arbitrator a signed blank check, since it 
would be the company, and not the union, which would have to fulfill any obli- 
gations imposed.” 

Nevertheless Brown telephoned for Federal and State mediators and an- 
nounced that he had submitted “revised’’ proposals to Kingsford Chemical. 
But he still demanded the union shop and checkoff. President Pyle responded 
with display ads offering employment. 

Now the real violence started. 

A striker who had sickened of picketing and returned to work found his car 
tipped over in his back yard, windows smashed, upholstery ruined by acid. He 
did not use his car for several days, hoping the police would respond to Mr. 
Pyle’s request that it be examined for fingerprints. Nothing done. 

Mob demonstrations at the plant and threats to families at home were intensi- 
tied. The union’s lawyers said it was all right to picket a privately owned 
railroad, so 19 lock-stepping pickets blockaded the company’s tracks—the third 
time in a week. The sheriff, “to prevent a possible accident,” stopped the train 
before it could push the pickets out of the way. 

3oth the company and the county prosecutor appealed to State authorities, 
but were told that ‘“‘no emergency exists.” 

Appealing to the local circuit court, the county prosecutor obtained a tem- 
porary injunction restraining the union from obstructing the railroad. 


“Freedom of speech”—Mob style 


Commenting on Michigan Governor Williams’ failure to send State police 
and the union’s contention that the picketing ban applies only to railroads en- 
gaged in public transportation, the Chicago Tribune said editorially : 

“This is a novel legal theory, but one which apparently proved welcome to 
Soapy Williams, a creature of the CIO. * * * No union picket is entitled to use 
force, anywhere. * * * Picketing has been found lawful by the Supreme Court as 
an exercise of the right of free speech, and free speech doesn’t include violence. 

“Yet this interpretation of picketing, that unions are entitled to raise private 
armies against employers and against the public peace, is widely advanced by 
union lawyers and agreed to by politicians. * * * The problem is simply that of 
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obtaining enforcement of the law by public officials so craven or venal as to 
violate their oaths of office.” 

At the hearing to make the injunction permanent, union witnesses swore they 
had seen no violence, heard no threats; and the sheriffs said they had stopped 
the train to prevent bloodshed when pickets refused to disperse. The permanent 
injunction stipulated that lawful picketing “shall in no way or manner be pro- 
hibited.” 

Mass picketing of the company’s railroad was resumed, but this time its loco- 
motive didn’t stop—and the pickets sidestepped. 

The strike was now in its 48th day. Production was up 50 percent of capacity, 
despite continual harassment of nonstrikers and their families. So the union 
propaganda had to be stepped up. 

One medium was the local newspaper's letter column. A union letter-writing 
man employed in a nearby papermill opened up with the assertion that ‘“with- 
out the legal closed shop of today the union would be bound and gagged.” His 
6 letters filled 62 column-inches. In short, he admitted that unionism cannot be 
sold on its merits: it lives by compulsion. 

Local clergymen got into the act. One wrote: “The men on strike deserve our 
commendation.” He said that those who cross the picket lines “render a dis- 
service to themselves, the company, and the community.” Later he wrote in 
defense of the union shop and checkoff that: “It is only the organized working 
man who has secured at long last the many benefits that all labor enjoys.” 

President Pyle, refuting the clergyman’s arguments, added : 

“It takes real courage, independence, and self-reliance to go to work through 
a picket line. It takes a real American to defy the taunts and threats of the 
the mob to earn a living for his family.” 

The clergyman’s published approval of the strike was followed in a few days 
by a resolution put through the Iron Mountain City Council by prounion mem- 
bers to “support the strike,” and by a parade of local unions, CIO and A. F. of L. 
Also followed long meetings of the “mediators.” No progress. Only more 
violence. 

Possibly a new technique has been developed. Union goons may have become 
fingerprint conscious. For some of the rocks hurled into nonstrikers’ houses 
were carefully wrapped in rags. A handkerchief wrapping protected fingers of 
whoever threw a bottle of whitish powder through 1 of 4 windows of a non- 
striker’s house, all smashed simultaneously. It was the second window smash- 
ing he had suffered in a month. Rocks and bottle were turned over to the sheriff. 
No report on fingerprints; no chemical analysis of bottle content; whether acid 
to ruin furniture or an incendiary chemical. 

Some of the goons threw bricks with notes attached warning nonstrikers to 
leave their jobs or suffer the consequences. Some of these missiles landed with 
shattered glass on beds where nonstrikers and their wives were sleeping. There 
were several narrow escapes from bodily injury. 

At this juncture Brown called another meeting and announced that in a free 
and uncoerced vote witnessed by local press and radio representatives the union 
by 133 to 16 had rejected the company’s proposal to end the strike. Why? No 
union shop, no checkoff. This time 36 percent of the original bargaining unit 
continued the war and intensified it. 

Window smashing, car stoning, dousing cars inside and out with paint remover, 
tire slashing, threatening letters in the mail, threatening telephone calls to wives, 
roofing nails scattered on roadways, personal violence to nonstrikers, especially 
if they visited neighborhood taverns, dumping loaded coal cars on company 
tracks—these were among the delightful tokens of union solidarity. 

One nonstriker was threatened repeatedly and followed at night to his home 
in Wisconsin by masked men attempting to stop his car. To protect himself 
from the customary union violence he took to carrying in his car a loaded shotgun. 
The police confiscated it, and the defenseless citizen is still held in $500 bail 
(furnished by President Pyle) to be tried for what the prosecuting attorney says 
is a felony under Michigan law. Kingsford Chemical Co.’s attorney will defend 
him. 

The union provided bail for all of its goons. Their prosecution has been post- 
poned, and postponed, and postponed. One nonstriker was charged with driving 
improperly through a picket line. 

As tensions mounted, the ministerial association called for prayers to end the 
conflict. President Pyle responded by proposing that the clergy should conduct 
and supervise a secret ballot on the company’s final offer. Management would 
recognize the union but would not rehire nine strikers who are known to have 
willfully and repeatedly engaged in violence. 
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Labor Boss Brown said this would be a highly unusual procedure and that 
letting nonstrikers vote in such a case is without precedence in union affairs. 
Nevertheless, he called a union meeting and let representatives of the ministerial 
association watch the vote. It was 130 to 31 to reject the company’s contract 
offer. 

Again, 35 percent of the original bargaining unit decided to continue the war. 
The main obstacle, Brown said, was the company’s refusal to reemploy the 
violence makers. 

Again strike violence went to a new high. Picket mobs hurled stones through 
windshields and into open windows of cars. One nonstriker was seriously cut. 
Goons hiding behind cars in the parking lot used slingshots to shoot out plant 
windows. The local paper cautiously reported 25 or more windows in the 
plant broken by stones allegedly thrown by the strikers. Actual count, more 
than 200. Also two guardhouses at the plant gate were badly damaged. Police 
said the general violence, aside from the riot at the plant gate, was done under 
cover of darkness and difficult to detect. Still undetected. 

Only three arrests were made in this day’s rioting. One goon was a third 
offender. While mobs were laying down their barrage of stones on nonstrikers’ 
ears, 2 police and 2 deputy sheriffs stood peacefully watching the peaceful 
picketing. 

This last outburst of anarchy forced the plant to close until law and order 
is restored. President Pyle, as quoted in the Chicago Tribune, said : 

“T am not going to buy protection from any union, but neither can I endanger 
the lives and property of my men. * * * 

“We have explored every possibility of getting protection. We have been to 
the city police, the attorney general’s office; and the sheriff has appealed to the 
Governor. All we got was conversation.” 

Then followed 3 weeks of official shadowboxing and buckpassing, with more 
violence and continued anarchy. The county supervisors had authorized the 
sheriff to engage sufficient deputies to preserve law and order, and President 
Pyle, assuming that this meant real protection, had reopened the plant. Then 
came a new outbreak of violence. 

Pickets tipped over 1 car and its 5 occupants at the plant gate, stoned many 
other cars, threw railroad ties in front of nonstrikers’ cars, and openly paraded 
with clubs on their shoulders. One was a guest picket from the teamsters’ union. 
No arrests. The county supervisors explained that their promise of protection 
wasn’t intended to cover everybody who wanted to work. 

Finally, a small contingent of Michigan State police was sent—but with hands 
tied. They would “prevent violence” but would not open the plant and protect 
the right to work. 

Fortunately, Michigan’s Congressman Clare Hoffman, sharp of tongue and 
quick of conscience, arrived to make his own investigation as a Member of the 
House of Representatives. Governor Williams denounced him as an agitator. 
Hoffman retorted: 

“Sure I am an agitator—a vigorous agitator for law enforcement and for 
equal justice under law. I am doing an undesirable job because it has to be done. 
Other Congressmen avoid it because they say it loses them labor votes.’ 

Congressman Hoffman's investigation on the picket line and his. goading of 
State politicians, supported by factual reporting and editorial comment in the 
Chicago Tribune, finally untied the hands of the State police. The rioting 
stopped. But the swarms of nonproductive parasites had their day. The union's 
regional representatives and their international representatives and the tax- 
payers’ mediators and conciliators talked and talked. 

Kingsford Chemical agreed to reinstate the violence makers, excepting four 
for whom work was found elsewhere. All but 22 of the strikers were to be 
returned to their former positions. President Pyle refused to break faith with 
22 new employees who had been assigned to particular jobs. 

On October 21 the union voted, 126 to 25, to end the strike. No union shop. 
No checkoff. 

And up to this writing, 6 weeks after the cessation of hostilities, no public 
uprising against lawlessness has been proclaimed. 

One of the letters to the National Economie Council from Iron Mountain people 
tells of a 4-foot iron hurled through a window of President Pyle’s residence a 
month after the “peace,” and 2 weeks after that a chunk of concrete found its 
way through a $40 window of the shop of a barber following his refusal to join 
the union and raise his charges. The letter writer added: 

“Heaven help our country if the Taft-Hartley law is weakened. Thank good- 
ness we still have Congressman Clare Hoffman.” 
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All of the violence prosecutions are “still pending’’—and the citizens are still 
anxiously hoping that more industries will come to Iron Mountain and Kings- 
ford and create more payrolls. 

The Kingsford Chemical strikers who held out to the end lost an average of 
$1,000 in wages. 

The community’s losses cannot even be estimated—not until its thoughtful 
citizens begin to reduce the loss by action of their own—as did the citizens of 
Augusta, Ga., who cleaned house. 

The chief engineer of this debacle, if he draws the usual stipend for an inter- 
national representative in this biggest untaxed and unregulated business in 
America—the business of organizing unions—will struggle along on about $7,000 
a year. 

Eart HARDING, 
Vice President, National Economic Council, Ince. 


Iron Mountain War and Georgia Resistance may well mark a turning point 
against lawless unionism—provided business and community leaders bring home 
to their communities and impress on their lawmakers the shocking present-day 
experiences described in these council publications. 

Since 1937 the National Economic Council has opposed compulsory unioniza- 
tion and domination of Government by dictatorial labor bosses. Only fearless 
public education and determined protests from citizens can stop extension of the 
dangerous power of untaxed and unregulated unionism. 

Local editors, civic organizations, clergy, teachers, students, and all public 
officials responsible for lawmaking and law enforcement need the facts in council 
letters 325 and 321. How many copies will you buy and distribute? 

Please use order form below. 


ORDER TO NATIONAL Economic CounNcIiL, INc., 
7501 Empire State Building, New York, N. Y. 
.....-... copies Iron Mountain War (Courage and Conscience Win !—Letter 
325) 
_...... copies Georgia Resistance (Citizens Win !—Letter 321) 
Single copy 15 cents, & for $1, $9 per 100, $50 per 1,000—plus 3-percent sales tax if 
delivered in Greater New York, and 4 percent shipping charges on quantities 
of 100 or more. 


Payment enclosed _}) Send invoice 


Herewith $ 

Name ; 

City .and zone 
ancl tala 
State__ 


Please make checks payable to National Economic Council, Inc. 


“South and North, you citizens have the choice—between reasserting 
your right to govern yourselves or let the labor bosses take over. They 
will not stop short of enslaving every worker and dictating their terms 
to every business—until they take over your Government. This can be 
prevented. Augusta has shown the way.”—Excerpt from Citizens Win. 
Council letter 321 by Roy V. Harris, leader of the Georgia resistance to 
lawless unionism. Send for the complete text. 


National Economic Council, Ine., established in 1930, is a nonprofit, nonpartisan 
membership corporation organized under New York State law. It publishes the 
semimonthly Economic Council letter and occasional Economic Council papers 
and Council Review of Books. Subscription for these publications, combined, 
$10 a year. Special rate for student or teacher, $5. 

Extra copies of this council letter 15 cents each (8 for $1), $9 per 100, $50 per 
1,000. 

Special prices will be quoted for larger quantities. Please add 3-percent sales 
tax for deliveries in Greater New York and 4 percent shipping charges on quanti- 
ties of 100 or more. 


NATIONAL Economic CounciL, INc., EMprre State Burtpine, New York 1, N. Y. 
903 First National Bank Building, Utica 2, N. Y. 
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Dravo Corp., 
Pittsburgh, Pa., February 10, 1954. 
Hon. H. ALEXANDER SMITH, 
227 Senate Office Building, Washington, D. C. 

Dear SENATOR SMITH: In our company, we have given a great deal of thought 
to President Eisenhower's proposed amendments to the Taft-Hartley Act. 

Some of the administration’s recommendations very much concern us in view 
of the scope of our experience during the past 6 years under the terms of the 
present act. It is our sincere belief that any weakening amendments to this 
national labor policy will have a very serious and deterring effect on future 
business. 

So that you may have the benefits of our thinking on this subject, we enclose 
a statement of Dravo Corp. in regard to proposed amendments to the Taft- 
Hartley Act, together with comments regarding experiences and observations 
under this act for your consideration. 

We respectfully request that the enclosed statement be placed in the records 
of your hearings and in the event the record is closed, we solicit your earnest 
consideration of our thoughts in this matter. 

Sincerely, 
CakL B. JANSEN. 


ACCURATE PARTS MANUFACTURING Co., 
Cleveland, Ohio, February 16, 1954. 
Hon. H. ALEXANDER SMITH, 
Labor and Public Welfare Committee, United States Senate, 
Washington, D. C. 

HONORABLE SIR: In connection with your committee’s hearings with respect to 
the amendment of the Taft-Hartley Act which is being contemplated by Con- 
gress, may I present some thoughts with regard to the issues involved that I 
think are important from management’s point of view. 

The first principle that I would like to see incorporated is for Congress not to 
create any more governmental agencies to interfere with the normal functioning 
of collective bargaining between employer and employee. Special committees or 
boards set up by the Government not only interfere but set up rules and regula- 
tions that are most times very obnoxious to both sides. A committee is only as 
good as its leader and, therefore, these boards tend to express the individual 
political thinking of the leader of the committee or group rather than some broad 
philosophical view of the entire management-labor problem. 

My second thought is that the control of secondary boycotts should be broad- 
ened and the mandatory injunction should be retained. A union should not be 
allowed to bargain all over the map. It should bargain with the employer it 
werks for and secondary boycotts, as such, generally tend to interfere not only 
with the normal functioning of commerce but gives the labor group such a decided 
advantage that from an economic point of view, it is not only fallacious but tends 
to give an overpowering advantage in collective bargaining to the union. 

Bargainmg, accorditig to Webster, means “giving and taking until a satis- 
factory, mutual settlement is arrived at.” It doesn’t mean that one party should 
hammer the other, or that the other party should crawl before the other. Any 
regulations by the Government which tend to unbalance collective bargaining are, 
therefore, detrimental to the entire labor-management philosophy. 

Another point that the writer would like to see maintained in connection with 
the Taft-Hartley law is that economie strikers who have been permanently 
replaced should not be permitted to vote in representative elections. To all 
intents and purposes, an employee who has severed his relations with the com- 
pany should not be permitted to wield the power to vote after such action has 
taken place. It is obvious that when such situations have been allowed to 
prevail in the past they have invariably caused a great deal of friction and a 
considerable amount of resentment on the part of management because it did 
not represent the American idea of fair play. 

Another point the writer would like to present before the honorable committee 
is that under the American free-enterprise system there should be no such 
thing as compulsory unionism. <A worker should be free to choose his place 
of employment and no industry, from the union point of view, should lock its 
doors against his employment through their coercion or other means of that kind. 
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In collective bargaining like in all other bargaining, it takes two to make a deal 
and the Taft-Hartley taw should be strengthened so that the union is held 
legally and economically bound to the contract as much as the employer is. 
Nothing more and nothing less. 

The last point the writer has on this subject is that he would like to see the 
Taft-Hartley Act amended establishing the authority of the States to regulate 
and restrict strikes, picketing, and boycotts in order to protect all citizens of all 
the economical segments of the population. 

These are some thoughts that the writer would like to have the committee 
consider since I am sure many others have presented similar thoughts and 
similar ideas and that the fairness of the proposals set up above will act to 
stabilize the entire labor-nanagement setup in this country. 

Sincerely yours, 
Purp Saks, Vice President. 


GENERAL CONSTRUCTION Co., 
Seattle, Wash., February 16, 1954. 
SENATE LABOR AND PuBLIC WELFARE COMMITTEF, 
Room 41, Capitol, Washington, D. C. 
(Attention: Senator H. Alexander Smith, chairman.) 

GENTLEMEN: We are extremely interested in the presently proposed changes 
to the Labor-Management Relations Act, 1947, and would appreciate your 
consideration of our views. In our opinion this act has been a boon to both the 
employees and the employers in our industry, that of construction. We concur 
with the President’s thinking that certain modifications to the act should be 
made, but some of the changes proposed would be detrimental to our industry, 
while present proposals do not cover some points that should be considered. 

We agree with the intent to allow prejob labor agreements in the contracting 
or other short-time-employment trades, but we believe the act should require 
review of these agreements by the office of the NLRB or the Federal Mediation 
Service to determine compliance with the act in all phases. 

The act should also prevent unions and management from entering into 
agreements whereby the unions would limit the employers for whom they would 
allow their members to work. This practice predominates in the specialty trades 
in our industry, such as the masonry, electrical, pipefitting, and sheet metal, and 
prohibits free choice of employment by the employee. It also prevents many 
employers from doing any of this type of work. 

Additional teeth should be put into the act to prevent jurisdictional strikes 
svhen there is machinery in the labor agreements to care for settlement of 
disputes. Such agreements are prevalent in the construction industry today. 

We believe in the States carrying much of the burden in settling labor disputes 
but the Taft-Hartley Act should continue to apply where the States have not 
enacted similar labor-management and right-to-work legislation. 

The proposal to prohibit the right of the employer to challenge the representa- 
tion rights of a striking union, in the event of an economic strike, must’ be 
countered by a provision for an impartially directed secret strike ballot and 
thus prevent minorities from controlling. 

We are unalterably opposed to the suggestion that strikes against the primary 
contractor on a construction job be carried legally to a secondary contractor 
unless the secondary contractor has been brought onto the job to do the work 
which would have been done by the striking employees. 

The proposal to do away with the requirement of negotiations during the life 
of a collective-bargaining agreement, unless the parties mutually agree to such 
negotiations, should be enacted and the rights of both parties under the agree- 
ment be protected. 

The proposals dealing with the application of agency, free speech, and non- 
Communist affidavits should apply equally to both management and labor. 

The proposal to further protect welfare funds should be enacted and the 
provision for active joint administration of employees and employers be retained 
or strengthened, 

We sincerely believe that more strict enforcement of the act should be 
provided so that management or labor could neither singly nor collectively 
circumvent the intent of the act and thus deprive the individual of his right to 
work and right of free choice of employment. Especial attention should be 
pointed to the fact that although the act does not allow a closed shop, the lax 
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enforcement of this provision actually allows an effective closed shop to exist in 
many industries. In particular, this is so in the construction industry in nearly 
all sections of the country. 

We, therefore, petition you to give every consideration to these suggestions 
with the thought in our minds that the rights of the individual must be protected 
and fairness and impartiality be maintained between labor and management 
as a whole. 

Very truly yours, 
A. B. McEacuern, President. 


ASSOCIATED GENERAL CONTRACTORS OF MISSOURI, 
Jefferson City, Mo., February 16, 1954. 
Senator H. ALEXANDER SMITH, 
Chairman, Senate Labor and Public Welfare Committee, 
Capitol Building, Washington 25, D. C. 


Deak SENATOR SmitH: The Associated General Contractors of Missouri, com- 
posed of 102 firms which perform about 85 percent of all highway construction 
and of all heavy construction projects in the State of Missouri, wishes to urge 
that the provision of the Taft-Hartley Act regarding joining the union in cases 
where a union shop is in existence be not changed. 

We are very much opposed to a change, which we understand has been sug- 
gested, which proposes to require that where a union shop is established, a new 
employee must join the union within 7 days instead of the 30 days which is 
provided in the present Taft-Hartley Act. 

A resolution, unanimously adopted by the association at its recent annnal 
convention, setting forth such an objection is attached. We request that this 
protest and the resolution.be embodied in the printed record of your committee’s 
hearings. 

Very truly yours, 
E. C. L. Waaner, Secretary. 


RESOLUTION No. 2 


Whereas it has been proposed to amend the Taft-Hartley Act by changing 
the present provision which allows an employee 30 days in which to join a labor 
organization, changing it so that the employee be required to join an organiza- 
tion within 7 days in certain particular classes of work including construction ; 
and 

Whereas it is the belief of this organization that in free America no employee 
should he forced or pressured into joining any organization against his free 
will: Now, therefore, be it 

Resolwed by the Associated General Contractors of Missouri, meeting in its 
28th annual convention in St. Louis on January 13, 1954, That we are opposed to 
the proposed changes contemplated and urge that our representatives in Con- 
gress oppose any such change in the Taft-Hartley Act. 


UNITED TEXTILE WORKERS OF AMERICA, 
Washington 5, D. C., February 17, 1954. 
Hon, H. ALEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 
Dear Str: Under date of Wednesday, April 22, 1953, we submitted a compre- 
hensive statement and detailed description of the hardships and penalties im- 
posed upon our union by the prevailing provisions of the Taft-Hartley Act. 
Our position remains the same with the added opinion and decision of our 
executive council on the following three features : 


GOVERN MENT-SUPERVISED STRIKE VOTES 


We regard this proposal as a device for Government control of unions and 
if pursued could result in a denial of the worker’s right to withho!d his labor 
from an employee who refuses to grant living wages and decent working condi- 
tions through the established and legal forms of collective bargaining. Super- 
vision can mean anything from casual inspection to regulation, control, direc- 
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tion, and even command. The supervisor could become a manager, a task- 
master. He could be a demagog, an agitator, or a political dictator, and when 
we reach this stage we are not very far from a police state—the evil we are 
fighting with the lives of our servicemen and the material resources of all of our 
people. Taft-Hartley in its present form is bad for labor. The inclusion of this 
dangerous proposal would sow further dissension and demoralization within the 
ranks of labor. 


STATE SUPREMACY 


The rash of the antilabor legislation breaking out in some States (particularly 
the South) even in excess of Taft-Hartley provisions demand serious considera- 
tion and action by the Congress in defense of the workers’ legal rights to or- 
ganize and function in conformity with the Federal law. 

One example of this antiunion legislation is in Kentucky under the false title 
of the “Right to Work Bill.” It bars the union shop in contradiction to the 
national law. 

We respectfully urge your committee to consider the advisability of eliminat- 
ing section 14 (b) of the Taft-Hartley Act, and thereby establish the superiority 
of the Federal law for the protection of the worker in any State against those 
who are seeking to destroy our unions and subject the unorganized to further 
exploitation. 


CAPTIVE MEETINGS 


Our previously submitted documentation has shown without any doubt the 
great injury imposed upon the workers (particularly in the southern textile 
industry) by captaive meetings, and the abuse of section 8 (c), the free-speech 
clause. 

Genuine free speech is protected by the Constitution of the United States, and 
when employers use methods of coercion, protection is turned into a violation 
and license for antiunion propaganda. 

We want to guarantee the employers’ rights to free speech, as we claim it for 
ourselves. In consideration of this matter, your committee should certainly be 
guided by the paramount principle, namely, the workers’ right to organize, and 
if your committee finds a violation of this right under section 8 (c), it should be 
eliminated. 


We are enclosing a marked copy of our international constitution (see pp. 26 
and 27), showing the restrictions and procedure for strike votes. You will note 
that we make every effort to safeguard the free decision of our membership 
under a voluntary and democratic process. 

We are confident that Congress will not impose this unjustifiable and un- 
reasonable proposal. 


Respectfully yours, 


ANTHONY VALENTE, 

International President. 

Lioyp KLENERT, 
International Secretary-Treasurer. 


ARTICLE XVI: STRIKES 


Section 1. All strike votes taken by local unions must be by paper ballot, fol- 
lowing notification of date of meeting for such strike vote, and said ballot must 
be prepared by the local recording secretary. In any cases where a two-thirds 
vote of the members present at the meeting called especially for strike action 
direct that strike action be taken, the president of the local union will imme- 
diately secure ratification of such strike action from the international president. 
Under no circumstances will any strike action of a local union be considered 
valid unless ratified by the international president or the international executive 
council, if the international president does not act to ratify such action or refer 
the same to the executive council for action. 

Src, 2. In case of shop grievance a two-thirds vote of the members employed in 
the mill who are affected by such grievance and who are in attendance at the 
meeting called to discuss such action must be secured before a strike can be 
acted upon by the local union, 

Sec. 3. When a substantial number of members of a local union engaged in 
an endorsed strike demand meeting be called by officers and all members are 
notified, strike may be declared off by majority vote of those present at the 
sulamoned meeting. 
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Sec. 4. In any case where a group of members of any local union undertake 
to declare a strike where an agreement exists between the employers and the 
international union, or in violation of the rules of the international union, the 
international officers shall demand the expulsion of those members who have 
committed such violation, and the executive council shall have power to revoke 
the charter of any local union that refuses to expel such members who violate 
the strike rules of the international union, subject to appeal at the next con- 
vention. 

Sec. 5. All endorsed strikes must come under the supervision of the inter- 
national officers. The international officers may order a thorough investigation 
of any strike situation, and if the findings are such that calling off of the strike 
becomes necessary, they shall at once instruct the secretary-treasurer to notify 
the executive council of the findings of the international officers and request their 
sanction for power to order cessation of strike. A majority vote sanctioning 
findings shall be considered sufficient. 


BUFFALO CHAMBER OF COMMERCE, 
February 19, 1954. 
Mr. Koy JAMES, 
Chief Clerk, Committee on Labor and Public Welfare, 
United States Nenate, 
Senate Office Building, Washington, D. C. 


Dear Mr. JAMES: I am sending a statement which represents the views of 
2.800 employer-members of the Buffalo Chamber of Commerce on the proposed 
revision of the Taft-Hartley Act. 

This statement is a result of study by the chamber’s industrial relations com- 
mittee and was reviewed and amended by our board of directors. 

We should greatly appreciate your inclusion of this statement in the pub- 
lished record of the hearings before the Senate Labor Committee. 

Faithfully yours, 
CHARLES C. FICHTNER, 
Ezvecutive Vice President. 


STATEMENT OF THE BUFFALO CHAMBER OF COMMERCE ON PRESIDENT EISENHOWER’S 
RECOMMENDATIONS TO AMEND THE TAFT-HARTLEY ACT 


1. BOYCOTTS 


This proposal would permit secondary boycotts against (1) an employer doing 
the “farmed out’? work of a struck employer; (2) an employer on a construction 
job where one or more other employers are being struck. It is further pro- 
posed that the application by the General Counsel for injunctions in secondary 
boyeotts be discretionary. 

Chamber's position: The weight of testimony at the recent hearings held on 
revision of the Labor-Management Relations Act of 1947, as amended, by the 
House Committee on Education and Labor and the Senate Committee on Labor 
and Public Welfare, strongly indicates the need to rewrite the law so that the 
original intent of Congress to outlaw secondary boycotts will be realized. In 
addition the law on this matter should be strengthened rather than weakened. 
Boycotts are indefensible and not in the public interest. The recommendation 
of the President is opposed. 


2. STRIKE VOTES 


This proposal would let workers decide by secret ballot under Federal auspices 
whether they want to strike. 

Chamber's position: The taking of a secret vote to obtain an uncoerced ex- 
pression of opinion is highly desirable. Because Federal Government inter- 
ference in labor relations matters should be kept at a minimum, it is recom- 
mended that such a vote be conducted by one or more local, private, impartial 
citizens satisfactory to both parties; that all persons in the bargaining unit 
affected should be qualified to vote (not union members only); and that the 
strike vote should be taken on the premises of the employer in order that the 
most convenient conditions for the voter be attained. 
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3. INJUNCTIONS 


The proposal provides that, whenever an injunction is issued under Taft- 
Hartley, and a collective bargaining relationship exists, the Federal Mediation 
and Conciliation Service would be required to form a local panel to help try 
to settle the dispute. 

Chamber’s position: The present provision of the law, which provides that 
the parties may voluntarily request the assistance of Federal agencies, should 
remain unchanged. 


4. ECONOMIC STRIKES 


This proposal provides that during any economic strike lasting not more than 
1 year, the N. L. R. B. shall be prohibited from considering any challenge from 
the employer of the representation rights of the striking union, and would bar 
the N. L. R. B. from considering any similar challenge from another union unti} 
4 months after the strike began. 

Chamber's position: The present provision of the law which prohibit em- 
ployees who are engaged in an economic strike from voting in representation 
elections should be retained. 


5. CONTRACTS 


This proposal would prevent either party to a valid collective bargaining 
agreement from being required to negotiate during its term unless the agree- 
ment so authorizes or the parties mutually consent. 

Chamber's position: This recommendation is a highly desirable change. 
Labor contracts should serve to stabilize the relationship between the parties 
for the period of the contract. 


6. EMERGENCIES 


This proposal would authorize the President during national emergency strikes 
to reconvene the fact-finding board and direct it to make recommendations for 
settlement. 

Chamber’s position: Very recent experience with such fact-finding board 
powers indicates that politically biased boards do not act in the public interest, 
and that they exercise powers and pressure far beyond propriety. This proposal, 
which could have the effect of compulsory arbitration, would bring about un- 
wanted and undesirable Federal Government interference in labor relations. 
The proposed change is undesirable. 


7. UNION SHOP 


This proposal would shorten the union-joining period from 30 to 7 days under 
union shop contracts in the construction, amusement, and maritime industries, 
and permit employer-union prehire contracts in those industries. 

Chamber's position: This is compulsory union membership and, in practice, 
a return to the closed shop. Any form of compulsory membership in any type 
of organization is opposed. 


8. COMMUNISM 


This proposal would require employers also to sign non-Communist affidavits 
pending special legislation on the problem of communism in this country. 
Chamber’s position: The recommendation is supported. 


9. UNION LIABILITY 


This proposal would specify that a wnion cannot be held responsible for a 
member's act simply by reason of his union membership. 

Chamber's pusition: Respensibility of any organization, which to a greater or 
less degree incites its members to perform destructive acts against themselves, 
others, and public or private property should be held legally responsible for such 
acts and damage. This proposal is opposed in the public interest as well as in 
the interest of law and order. 


10. FREE SPEECH 


The proposal makes clear that the law's free speech clause applies equally to 
labor and management. 
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Chamber's position: The long-established policy of this organization is that 
the constitutional guaranty of free speech and use of the wriften word ‘shall not 
be denied any person unless such utterances are of a subversive nature. The 
President's recommendation is supported. 


11. WELFARE FUNDS 


The proposal would initiate a thorough study of welfare and pension funds 
covered by collective bargaining contracts and enact legislation to improve their 
standards. 

Chamber's position: The study as recommended is desirable. 


12. STATES RIGHTS 


The proposal makes it clear that States are not prevented through any conflict 
with Federal law, actual or implied, from dealing with emergencies endangering 
health or safety. 

Chamber's position: This is a highly desirable change in the law. A local 
problem can be dealt with more expeditiously under “home rule” at the local 
and State level than by a distant Federal bureau. A State should be allowed 
to exercise its police powers in the protection of its citizens. 


13. CHECKOFF 


This proposal provides that the checkoff of union dues under a collective bar- 
gaining contract shall continue for the life of the contract unless the employee 
revokes it sooner. 

Chamber’s position: There is no objection to this recommendation. 


14, REPORTS 


This proposal would simplify the requirements for union reporting on 
organization and finances. 

Chamber’s position: The eliminationof duplication in reports to Federal Gov- 
ernment agencies is most desirable. The Buffalo Chamber of Commerce approves 
the recommendation. Any trend toward the elimination and simplification of 
reporting to the Federal Government is supported. 

There are many other areas where, for the protection of the public, changes 
in the present labor law would be highly desirable. The Buffalo Chamber of 
Commerce believes that the essential requirements for any change in the Nation’s 
labor-management relations law are that such changes should protect the public 
interest as well as the rights and freedoms of both workers and employers, and 
should offer improved prospects for industrial peace. 


WEYERHAEUSER SALES Co., 
Tacoma, Wash., February 19, 1954. 
Re President Eisenhower’s recommended amendments to the Taft-Hartley Act 
in his January 11 message to Congress. 
Hon, H. ALEXANDER SMITH, 
Chairman, Labor and Public Welfare, 
United States Senate, Senate Office Building, Washington, D. C. 

Dear Str: Since the President's speech I have made a study of these proposals 
and have come to the following conclusions with respect to the changes that he 
has suggested. I urge that you give these viewpoints serious consideration in 
any action that you may take concerning amendments to the present law. 

Referring to injunctions as they apply to the secondary boycott cases, I do not 
feel that any change should be made which would serve to weaken, deter, or 
delay the present procedures involved in obtaining such an injunction. At the 
present, the procedure requires investigation by a regional officer and his belief 
that the charge is true, before any injunction is sought, thus providing adequate 
safeguard. Further limitations would only serve to make the procedure unneces- 
sarily difficult and obstructive. This would intensify the damaging effect on 
labor disputes on the public, employees and employers. 

The second proposal, President Eisenhower would permit a secondary boycott 
where it was clear that the union striking against an employer performing 
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“farmed out” work for another employer whose shop has struck. If the present 
injunctive procedure remains unchanged, I can see no objection to it. However, 
in connection with secondary boycotts the President has also proposed that a 
union be allowed to strike an entire construction project even though the union 
has a dispute with only one contractor on a site. I can see no justice or equity 
in such a procedure. Such economical strength in a labor dispute should be 
limited to the parties directly involved in the dispute and not extended to inno- 
cent third parties. 

Any other position cannot be construed to be in the public interest. 

The proposal to prohibit an employer from obtaining an NLRB election con- 
cerning union representation for 1 year after a strike is unfair. Particularly 
this is true when at the same time the rival union, which is seeking to obtain 
representation, has this limitation imposed on it for only 4 months. This would 
appear that the 4 months’ limitation might be unreasonable but should be applied 
to rival union and employer alike. 

Suggestion was made that neither party to a labor contract should be required 
to negotiate changes in said agreement during its term unless the contract au 
thorizes this, or both parties agree to it as a constructive proposal. The very 
nature of negotiations, and the resulting executed agreement, has as one of its 
basic purposes the establishment of maximum stability in labor relations for the 
period of the agreement. ‘To permit a strike or lockout to force contract changes 
during its term is certainly unsound and against the interest of the public. 

For all practical purposes equivalent to being able to propose a binding settle 
ment as proposed by the Presidential fact-finding boards should not be adopted 
The final effect is usually the same as if such Government appointed body had the 
authority to direct a settlement. 

I do not feel any favorable consideration should be given to this proposal 
with respect to the construction, amusement, and maritime industries. The 
building-trades unions and other labor maritime employees are well known for 
their uneconomic and restrictive practices they have imposed on these industries. 
The limitations on work performed and the use of products manufactured by 
union employees not labeled by AFL are well known to anyone familiar with the 
building-trades industries. The coercion, restrictions, and related undesirable 
practices in the maritime industries have been the subject of investigation by a 
number of Government boards and have been reviewed in the press. Under such 
circumstances imposing a union shop would be disastrous. Furthermore, in prin- 
ciple the Federal Government should go no further than the present provision 
of the Taft-Hartley Act, which permits a limited form of the union shop if the 
parties involved agree to it. 

The proposal made to limit further the union’s responsibility for the acts of 
its members would result in the union being able to evade any responsibility. 
It would be an easy matter to get so-called individuals to take action under 
favorable direction of the responsible union head. 

It would appear the suggestion with reference to non-Communist affidavits, the 
right of free speech, better control of health and welfare funds and States’ rights 
would be desirable and should be supported. 

The Government-supervised vote of employees on any strike proposal appears 
to be an extremely useful device. Many such strike votes at the present are 
taken at times or under circumstances where it is impossible for all employees 
involved to exercise their right to vote. I do know there are many instances 
where the size of the meeting hall used in holding a strike meeting, not more 
than 20 percent of the employees asked could get in the room. Such circumstance 
may be either accidental or deliberate, but, in any event, it puts the control of a 
large group of employees right to work and earn a living in the hands of only 
a few of those affected. 

The dues checkoff procedure of the President appear to be undesirable. I 
do not believe that it would be objectionable that during a stated period of each 
calendar or contract year each employee had the right to revoke his dues checkofi 
which had been executed. 

I can see no objection to the proposal with respect to the union financial 
reports, provided the reports which are required are sufficiently detailed to be 
informative with respect to the union’s financial situation. 

The primary objective, as I see it, in considering amendments to the Taft- 
Hartley Act should be a favorable answer to the question “Is this proposal bene- 
ficial to all citizens, regardless of their policies, union aftiliation, or employment?” 
If the answer to this question is “Yes,” the best interests of the country will be 
served. 

Yours very truly, 
A. D. FRANKLIN. 
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IDAHO SoOctETY OF PROFESSXONAL ENGINEERS, 
Boise, Idaho, February 5, 1954. 
Hon. Henry C. DworsHak, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR DworsSHAK: Among proposed revisions of the Taft-Hartley law 
is one of particular interest to professional engineers. This was embodied in a 
bill introduced during the last session of Congress by Representative Kearns, 
H. R. 5504. 

As you are doubtless aware, the present law. provides that employees shall have 
the rigtit to form labor organizations. 

The definition of employees specifically excludes any individual employed as a 
supervisor. 

It defines a labor organization as any organization of any kind in which em- 
ployees participate and which exists for the purpose, in whole or in part, of deal- 
ing with employers concerning conditions of work. 

It declares it to be an unfair labor practice for an employer to dominate or 
interfere with the organization or administration of a labor organization. 

Now some of our large industries employ great numbers of engineers, many of 
whom are supervisors. It has been the practice among many companies for the 
engineering personnel to have a more or less informal organization where they 
assemble, both supervisors and nonsupervisors, to discuss problems of mutual 
interest. These problems may be technical or they may deal with efficiency of 
operations, handling of personnel, professional practices, or other features that 
ean be construed as conditions of work. It is felt that such assemblies are bene- 
ficial both to the employee engineers through contact with the older and more 
experienced supervisory engineers and to the management through the training 
and broadening of the education of the.younger. engineers in the affairs of the 
company. 

However, where such a conditions exists, a strict interpretation of the provisions 
of the Taft-Hartley law leaves the employer in danger of being adjudged guilty 
of an unfair labor practice, through the classifying of the group as a labor organi- 
zation, because some of the subjects dealt with may be construed as working 
conditions and because the presence of supervisory personnel may be construed as 
interference with or domination of the organization. 

The Kearns bill would correct this situation by excluding from the definition 
of labor organization, organizations of professional personnel which have not been 
certified by the National Labor Relations Board or from which no representative 
has been recognized by the employer as their representative under section 9 of the 
Taft-Hartley law. Your support of the principle expressed in the Kearns bill, 
H. R. 5504, is requested in whatever form that principle may be presented. 

Enclosed is a copy of a resolution adopted by the Idaho Society of Professional 
Engineers at its annual meeting held in Boise, Idaho, on January 16, 1954. 

Yours very truly, 
W. P. Eaton, Secretary. 
RESOLUTION No. 2 


Whereas the practice of engineering involves services of a professional nature 
requiring an extensive background of education and experience ; and 

Whereas the effective operation of any enterprise demands compiete under- 
standing of the problems and policies of the enterprise by engineering staff mem- 
bers at all levels; and 

Whereas the professional development of young engineers within the profession 
is furthered and encouraged by association with experienced engineers in technical 
groups: Now, therefore, be it 

Resolved, That the Idaho Society of Professional Engineers in business session 
at its 44th annual meeting in Boise, Idaho, on January 16, 1954, does hereby 
endorse the principle of “freedom of association” as provided in the Kearns bill 
(H. R. 5504) now before the Congress of the United States. 


AMERICAN Repuslics Corp., 
Houston, Tex., February 15, 1954. 
Hon. H. ALEXANDER SMITH, 
Chairman, Committee on Labor, 
United States Senate, Washington, D. C. 


Dear Str: We wish to take this opportunity to express our opinion rela- 
tive to the proposed changes in the Taft-Hartley Act as such changes are in- 
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corporated in S. 2650. As an employer who has had more than 10 years 
on-the-spot, grass roots experience with unions, we wish to assure you our 
recommendations are sincere and based on firsthand knowledge; we are not 
indulging in theories. 
Item (a), section 2 (13), agency test 

We cdo not endorse the proposal that common-law rules relating to agen- 
cies should be applicable when a determination is to be made as to whether 
any person is acting as an agent of another, within the meaning of the act. 
We think the number of wildcat strikes would be greatly increased were this 
definition substituted for the one in the present language of the act—we feel 
sure the propesed amendment would relieve the union of much responsibility 
it should assume. Certainly there is no record, insofar as we know, the 
present wording has resulted in any abuse or hardship. 
Item (b), section 8 (b) (4) (A), force against secondary employers 

We are opposed to this proposed amendment, unalterably. It will work 
hardships in nonunion employees of secondary employers and will be harm- 
ful to the public. We see no justification for a change in the present lan- 
guage of the act in this respect; we are convinced nonunion employees of a 
subcontractor or secondary employer should not be made parties to a dispute 
over which they have no control and in which they have no direct interest. 
Unions do not need this economic club; by use thereof, a determined minority 
group would be enabled to prevent a subcontractor whose employees do not 
wish to be unionized from obtaining work for them. We do not believe in 
this type of restraint on business and trade. 


Item (c), section & (c), free speech 

We think the proposed addition to this part of the present act is com- 
mendable and that such addition would be helpful. However, we suggest this 
provision be further amended to provide both the union and the employer 
be responsible for the dissemination of false statements and claims. 


Item (da), section 8 (d), collective bargaining—limitation 

We endorse this proposed amendment, as we do not believe an agreement 
should be reopened for any reason unless the agreement as such contains a 
reopening authorization. The proposed amendment is a good one. 


Item (e), section 8 (e), tentative agreement in construction and certain other 
industries 

We are unalterably opposed to this amendment or, rather, addition to the 
present act. In our opinion, this proposal would legalize the closed shop in 
the industries therein designated and would permit a minority group of em- 
ployees to force its will on non-union-minded workers, willy-nilly. In fact, we 
believe any kind of forced union membership should be prohibited—no em- 
ployee or group of employees should be forced to join a union that he or they 
mivht be permitted to obtain employment and earn a livelihood. 

No American should be compelled to pay tribute or tax to anyone for the 
privilege of earning a living. We think the union or the closed shop or any 
other type or kind of compulsory unionism is un-American and contrary to 
the principles of American freedom. 

The unions as such are mature enough now to be able to hold their own in 
our system of economy. A union should be able to attract and to hold its 
membership by programs and policies that are fundamentally sound and right; 
if its programs and policies are such it cannot do so, employees represented by it 
should not be forced to support it against their will. 

Unionism today is an ideology, actually ; whether it be right or wrong, no one 
should be compelled to give it financial support any more than one should be 
forced to be a member of a church, a political party or a given, purely social 
fraternity. 

Section 8 (a) (3) of the present act should be amended in such a way a closed 
or union shop or any other type of enforced membership in a union would be 
illegal. Quite often an employer is compelled to agree to such a requirement for 
employment against its will and better judgment; a union should not be per- 
mitted to demand it. 


Item (e) section 8 (f)—Supervised strike vote 
We heartily endorse the principle of a properly supervised strike vote but 
believe the vote should be taken before a strike occurs; a vote taken prior to 
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the beginning of a strike is more realistic and of more possible benefit to the 
employer and employee alike. <A prestrike vote might save the employer the 
expense of a shutdown and it might save the employee's actual loss of pay, 
should the decision of the employee vote be unfavorable therefor. 

We recently noticed a press report emanating from the Department of Labor 
stating a majority of unions now conduct secret strike votes. That is probably 
true, but we wish to make a point of the following facts: 

(a) Nonunion employees are not permitted to vote in a union election of any 
kind; they cannot participate in a union conducted strike vote. 

(b) The constitution and bylaws of the union representing certain employees 
of this corporation provide no member is “permitted to vote on the matter of a 
proposed strike until he has been a member of the organization in good standing 
for 6 months, unless otherwise authorized by the international executive council.” 

(ec) We have reason to believe the results of a strike vote are sometimes 
rigged. It may be taken without prior due notice and it may be held at such 
a time and place to vote would so greatly inconvenience many they do not 
participate as a result thereof, even though they may have a desire to do so. 

(d) Most unien’s orders and regulations provide the result of a strike vote 
will be determined by the will of the majority of those who vote and not by the 
will of the majority of the employees in the bargaining unit. A small minority 
group could and often does cause a cessation of work when the greater number 
of employees do not desire a work stoppage. 

Therefore, we strongly endorse the principle of supervision of a strike vote 
of all employees in a bargaining unit—nonunion as well as union. 

As most votes are now taken, employees may be “taxed without representation,” 
as they may lose wages because of concerted action about which they will not 
have been permitted to have voice. 

Item (f) section 9 (a)—EHeclusive representation 

We are opposed to this proposed addition to this section of the present act as 
we are opposed to the proposed new 8 (e), as previously stated. We do not 
believe in submission to compulsory representation in any form whatever. 


Item (g) section 9 (c) (8)—One-year rule on elections 

We do not think an employer should have to wait a year or until a strike has 
ended before he may file a petition for an election. 

In the first place, who is to determine when a strike will have terminated? 
The picketing will doubtless be continued on and on; would one say the strike 
is ended while pickets are still on the line? 

In the second place, the employer should not be forced to deal with a union 
that obviously no longer represents the will of the employees; the fact employees 
would be at work and eligible to vote before the union had ended the strike 
would be clear evidence such employees would not be represented thereby, in 
fact. 

We agree with and endorse the principle no labor organization other than the 
one previously certified should be allowed to petition for an election before the 
expiration of 4 months from the time the strike began but we think the act should 
include a clearly stated provision the employees eligible to vote would be per- 
mitted to petition for decertification, at any time. 


Item (h) section 9 (e) (1)—to rescind authorization of union shop 

We do not endorse the inclusion of the words “or 8 (e)” because, as previously 
stated, we do not endorse that section. 
Item (i) section 9 (f) (A)—elimination of subsection 6 


We see no particular reason for the elimination of this part of the act, but we 
do not object to its deletion inasmuch as there is some duplication of the informa- 
tion the union is required to furnish, as of now. 


item (j) section 9 (h) (2)—employer's affidavit 

We are neutral on the proposal that corporate officers or individual employers 
execute affidavits of noncommunism. We have no objection to its inclusion in 
the act. 
Item (k) section 10 (b)—handling complaints 

We endorse the intention all unfair labor practice complaints should be handled 
forthwith and expediently. 
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Item (1) section 10 (j)—mediation after an injunction is issued 

The Mediation Service should not participate in a labor dispute unless one 
party or the other requests it do so. We recommend the present provisions be 
retained, without modification. 


Item (m) section 10 (j)—Board injunctions—secondary boycotts 

We very strongly object to the elimination of the above-designated provisions 
of the present act. We believe secondary boycotts would be widespread and 
would be very detrimental to the business life of this country if this deterrent 
were removed. We urge the Congress to retain the provision that now permits 
the Board to seek temporary injunction if it has reason to believe a union is 
illegally engaging in a secondary boycott. 


Item (n) section 14 (c)—NState right-to-work laws 


We endorse the proposed addition. In fact, we recommend the States be given 
even more authority to exercise jurisdiction relative to labor disputes. 


Item (0) section 209 (b) of title Il—-caiting time after an injunction is issued 


We endorse this proposed reduction in the length of time the President should 
wait to convene a Board of Inquiry after the issuance of an injunction. 


item (p), section 209 (c) of title II, board recommendations 

We object to this proposal. Our experience and observation has convinced us 
a recommendation of an investigating agency or body becomes semimandatory in 
fact, if not in theory. No third party or parties can have the necessary informa- 
tion and the facts on which to base a determination either party at interest might 
be morally obligated to accept. The principle here involved is all wrong. 


Item (q), section 210 of title 11, discharge of injunction 


We endorse the time of discharge of an injunction. Once the issue is resolved, 
the injunction should be discharged as quickly as possible. 
Item (r), section 301 (e) of title IIT, agency determination 

We think the language of the act as it was written in 1947 should be unchanged. 
Please note our comments under item (a) relative the proposed amendment of 
section 2 (18) of the act. 
Item (8), section 302 (c) of title IIT, dues deductions 

We do not object to the present provisions that a dues checkoff authorization be 
irrevocable for not more than a year and believe the unions will and do object 
to the proposed change that would make it revocable at any time—so we suggest 
this proposed amendment be withdrawn. 


Item (t), section 303-(a) of title IIT, boycott strikes, right to sue 

We object most emphatically to the deletion of the language of the present act 
and the substitution of the proposed amendment. We believe the proposed sub- 
stitution would be harmful and would result in an increase of secondary boy- 
cotts—we see no justification for the proposed change. 

If the present language were eliminated, we are convinced strife between labor 
and management would be intensified and greatly increased to the detriment of 
our overall economy. 

We urge you to give careful consideration to our recommendations and sug- 
gestions; we believe very firmly “big unionism” has become just as much a prob- 
lem in the economic life of this country as “big business” used to be—it no longer 
needs Government pampering. 

Very truly yours, 
W. R. CrLark, 
Labor Relations Representative. 


FOREMANSHIP FOUNDATION, 
Dayton 2, Ohio, February 19, 1954. 
Hon. H. ALEXANDER SMITH, 
Chairman, Senate Committee on Labor and Public Welfare, 
The Capitol, Washington, D. C. 


Dear SENATOR SMITH: In behalf of the Foremanship Foundation, I request 
perniission to file for the reeord’ the enclosed statement with respect to a state- 
ment previously submitted by Mr. Carl Brown. 

Respectfully, 
Harry P. Jerrrey, Secretary. 
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STATEMENT OF HARRY P. JEFFREY, GENERAL COUNSEL, FOREMANSHIP FOUNDATION 


My attention has been drawn to a statement filed with the Senate Committee 
on Labor and Public Welfare by Mr. Carl Brown in behalf of a labor organiza- 
tion known as the Foreman’s Association of America, in connection with the 
Smith bill, proposing certain amendments to the Labor-Management Relations 
Act, 1947. 

In view of the fact that the notice of hearings in the Congressional Record 
indicated that the committee was interested in obtaining testimony only with 
respect to the President’s recommendations on Taft-Hartley Act revision, em- 
bodied in the Smith bill, our foundation, which is the principal management 
group concerned exclusively with the problems of supervisory personnel, did not 
ask to be heard. The President’s message did not recommend any change what- 
soever in those provisions of the Taft-Hartley Act relating to supervisors. Con- 
sequently, we assumed that proposed amendments to these sections of the law 
were not on the committee agenda. 

The absence from the message of any proposal for altering the provisions of 
the act relating to supervisors indicates very clearly that the exhaustive study 
undertaken by the President and his advisers before his recommendations were 
formulated revealed the fact that these provisions had worked well in practice. 
It must be remembered that the proposed draft of the message prepared by for- 
mer Secretary Durkin in 1953 suggested an amendment to the supervisory pro- 
visions. Thus the issue was clearly before the President. Therefore, by reject- 
ing this part of the Durkin draft, it is obvious that the President concluded that 
so far as these provisions were concerned, no change in the Taft-Hartley Act was 
desirable. 

The issue, of course, which Mr. Brown's statement raises is not whether “fore- 
men should, like other American citizens, be allowed to determine for them- 
selves whether they wish to organize.” No one disputes that right, so far as 
we know. The real issue is whether or not the United States Government 
through the sanctions of the National Labor Relations Act should force indus- 
try to permit the unionization of its supervisory staff and to compel industry 
to deal at arm’s length across the bargaining table with its own fiduciaries. 

The arguments which are recited in Mr. Brown’s statement are merely a repe- 
tition of the discredited generalities employed in the dissenting opinion in the 
Maryland Drydock case, in which the Labor Board itself held that it was con- 
trary to the policy of the Wagner Act to treat foremen as rank-and-file em- 
ployees. Although this dissenting opinion, for a brief 2-year period, became the 
majority ruling of the Board as a result of the Packard case, both the 79th 
as well as the SOth Congress, after examining the problem, decided that 
the factual premises on which this rule rested were incorrect, and legislated 
against it. 

Since I cannot conceiye that the Senate committee without extended study 
of the matter would alter the important provisions of the act relating to super- 
visors, it seems unnecessary to burden the committee record with any detailed 
refutation of Mr. Brown's statement, particularly as the factual basis of his 
argument has been disproved by testimony presented to this committee last year. 
See hearings on Taft-Hartley Act revision (Bugas, pp. 1354-1384; Jeffrey, pp. 
1384-1390; Foremanship Foundation, Drieske, pp. 1891-1892; Arduser, pp. 
1392-1395). 


NATIONAL METAL TRADES ASSOCIATION, 
Chicago, February 18, 1954. 
Hon. ALEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Senate Office Building, Washington, D. C. 


Dear Sir: I am enclosing 25 copies of the statement of the National Metal 
Trades Association relative to the Taft-Hartley Act amendments, 
Yours very truly, 
GEORGE J. EARL, Commander. 


STATEMENT OF NATIONAL METAL TRADES ASSOCIATION 


The National Metal Trades Association is an organization of employers who 
are engaged in manufacturing, and consists largely of small and medium-sized 
businesses. 
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We appreciate the opportunity of submitting our views on a subject in which 
we have taken a keen interest during the entire period of our existence as an 
organization. 

The Wagner Act was essentially a one-sided act, both in concept and admin- 
tration, and the Labor-Management Relations Act accomplished a great deal in 
restoring some balance and in removing some of the abuses under the Wagner 
Act. Abuses still prevail. There are also inequities and weaknesses in the 
act, some of which, in our opinion, are due to interpretations of the Board, 
which we believe are contrary to the intent of Congress. These inequities and 
weaknesses should be corrected. 

We are opposed to amendments which would weaken the act. We are not 
impressed in the least by the charge that the Taft-Hartley Act is a slave-labor 
act or a union-busting measure. We have seen no indications of weakness or de- 
bilitation in the labor organizations during the past 54% years. 

In presenting this statement, we have tried to make it as brief as possible 
and avoid repetition of the statements and testimony heretofore presented to 
this committee which support our recommendations. We have not attempted 
te cover fully all the proposals before this committee, but have confined our 
specific recommendations at this time to some of the proposals which appear 
to us to be of greatest importance. 


UNFAIR LABOR PRACTICE PROVISIONS 


1. Recognition or organizational picketing or strikes 

One of the evils which should be corrected is recognition or organizational 
picketing or strikes by unions which have not availed themselves of the orderly 
processes of the Board. An employer is confronted by a demand for recogni- 
tion on behalf of a labor organization. When he suggests the filing of a petition 
with the Board and following the orderly processes of the law, he is informed 
that it is recognition or else. This practice has been well described as organizing 
employers rather than organizing employees. 

We recommend that the act be amended to provide that it shall be an unfair 
labor practice for a labor organization to engage in an organizational or recog- 
nition strike or to engage in picketing unless it has been certified by the Board, 
and the mandatory injunction provisions of section 10 (1) should be amended to 
cover such activities. 


2. Secondary boycott 


It has been recommended by the President that the secondary boycott pro- 
visions of the act be weakened by removing any prohibition in cases where 
work from a struck company is subcontracted or farmed out to another com- 
pany, or work is performed on the site of a construction project, and by elim- 
inating mandatory injunctions in cases of secondary boycotts. 

We are opposed to any weakening of the secondary boycott provisions of the 
act. 

Furthermore, we recommend that the secondary boycott provisions of the law 
be strengthened. The word “concerted” should be removed from the opening 
sentence of section 8 (b) (4). The law as now construed permits action by 
individual employees or by such a small number as a court might find consti- 
tutes less than concerted action. The law should also be amended to make it 
applicable to different employers having common ownership; and to make it 
applicable to such activities when they are carried on with respect to any person 
who is employed by another person. 


3. Featherbedding 


The featherbedding provisions of the act have been practically nullified by the 
interpretation placed cn them by the Board and the courts. The language should 
be clarified to cover demands for money for services not deemed necessary or 
required to be performed by the employer. 

s. Freedom of speech 

We are of the belief that the Board has done violence to the intent of Congress 
by the construction it has placed on section 8 (c) of the act. These provisious 
were intended by Congress “to insure both to employers and labor organizations 
full freedom to express their views on labor matters so long as such expression 
contains no threat of reprisal or force or promise of benefit’ (S. Rept. No. 105, 
80th Cong. 1st sess., April 17, 1947). 
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The Board has refused to apply the provisions of section 8 (c) to representa- 
tion cases, and has set aside elections because of preelection speeches by em- 
ployers even though such speeches did not contain any threats or promises of 
benefits. 

The Board has also done violence to the intent of Congress by developing the 
aptive audience or equal-facilities doctrine. 

The President very properly recommended that the act make clear that the 
right of free speech “applies equally to labor and management in every aspect 
of their relationship.” 

The Smith bill (S. 2650) fails to carry out fully the President’s recommenda- 
tion. We feel that the guaranty should be extended to— 

(1) Permit employers to address their employees at any time on company 
time and property. 

(2) Confirm the recent Board conclusion that employers need not furnish 
their own time and property to assist union organizational efforts; and 

(3) Permits employers to solicit striker to return to work. 


5. Jurisdictional strikes 


We feel that the provisions of the act relating to jurisdictional disputes have 
been inadequate. The act does not prevent a union making threats and using 
other coercive measures against an employer. This could be prevented by pro- 
hibiting unions from using any coercive action against employers to assign 
particular work to a particular union. 

Also the mandatory injunction provisions should be strengthened to require the 
Board to petition for injunctive relief against violations. 


6. Local panels in injunction cases 


The President recommended that whenever an injunction is issued under the 
act, where a collective-bargaining relationship exists between the parties, the 
Federal Mediation and Conciliation Service shall empanel a special local board to 
meet with the parties in an effort to seek a settlement of their dispute. 

We believe this recommendation would be dangerous and self-defeating in 
practice. Presumably, such local boards would be tripartite in character, would 
be patterned after the so-called national emergency boards of inquiry and would 
be permitted to make public their recommendations. Under such circumstances, 
instead of promoting settlements through collective bargaining, the procedure 
would retard such settlements. Both parties would be likely to hold back, 
hoping for friendly public sentiment. 

Appointment of a local board could well destroy effectiveness of the injunction. 
It would in effect set up a local court of appeals over the court which had issued 
the injunction. 

Snactment of this recommendation would substantially weaken effectiveness 
of the Federal Mediation and Conciliation Service. It adds no useful teel to 
the present law and should not be adopted. 


ELECTION PROCEDURES 


1. Replaced economic strikers 

The provisions of the act providing that employees on strike who are not en- 
titled to reinstatement shall not be entitled to vote should be retained. The 
law has been well setled—long prior to the Taft-Hartley Act—that economic 
strikers who have been permanently replaced are not entitled to reinstatement. 
Such replaced economic strikers, who have no right of reinstatement, should 
have no voice in the selection of a bargaining representative for the employees. 
It should be remembered that this provision does not apply to unfair labor 
practice strikers, 

The President has not recommended any change which would allow perma- 
nently replaced economic strikers te vote. He has, however, recommended that 
the NLRB not be empowered to entertain election petitions of employers during 
economic strikes (for a maximum period of 1 year) or of competing unions 
(for a period of 4 months). 

We are opposed to the President’s recommendation. While the present law 
has been described as permitting destruction of unions, no evidence whatever 
has been adduced to show that it has been so used, 

The basic premise of the Taft-Hartley Act is that employees-shall have a free 
right to select their bargaining representatives. 
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The President's proposal would substantially qualify this right for as long as 
1 year. For example, it seems that under both the President’s proposal and 
the Smith bill, a union which has lost the support of its membership could 
effectively frustrate any attempt to oust it as bargaining agent by the simple 
expedient of calling a strike. The fact that the union represented only a few— 
or indeed, none—of the employees would be immaterial. The wishes of the 
majority would be effectively throttled for the full 12-month period. 


UNTON MONOPOLISTIC PRACTICES 


The National Metal Trades Association has been concerned for years over 
the growth of monopoly power by labor organizations. We consider the growth 
of this power to be harmful to the public, to employees, and to employers alike. 

There are two sources of labor-union monopoly, compulsory unionism and 
industrywide (multiple employer) bargaining. 


1. Compulsory unionism—union security 


We believe that the right of an employee to work should not be contingent 
upon membership or nonmembership in a labor organization. Legislation should 
not be adopted which would promote or encourage the earning of a livlihood or the 
freedom to work at one’s trade being conditioned upon membership in a labor 
union or financial support thereof. Congress should not make any exception or 
conesssion to this sound American principle for any industry or organization. 

We do not believe that our Government or its agencies should join with unions 
to require American workmen to become members of unions as a condition of 
getting and holding a job. 

The President has recommended that in the construction, amusement, and 
mariiime industries employers be permitted— 

(a) to enter into prehire contacts with unions, without elections or certifica- 
tions, so that such unions would be treated initially as the bargaining repre- 
sentatives of persons to be hired, and 

(b) to make union-shop agreements requiring persons thereafter hired to 
become members of the union within 7 days after employment. 

The Smith bill (S. 2650) further extends this recommendation to other indus- 
tries in which employment is casual, temporary, or intermittent. 

Like the President’s recommendation with respect to economic strikers, this 
recommendation is at variance with the act’s basic premise of employee freedom 
of choice. The recommendation would permit a union and an employer to 
enter into a contract making the union the exclusive bargaining agent of 
employees none of whom have yet been hired. And the contract could pro- 
vide that all employees would have to become union members within 7 days 
after hiring. 

Obviously, the proposal would terminate all employee freedom of choice 
in the industries affected, and actually restore closed-shop conditions in those 
industries. 

The net effect of the President’s proposal would be to build up union monopoly 
power in precisely those unions and union leaders who have shown the greatest 
tendency to abuse it. The construction industry in particular is constantly 
harassed by secondary boycotts, restrictions on individual employee production, 
jurisdictional disputes, and various other types of union monopolistic practices 
Competition is the best antidote to the continuance and spread of this type 
of conduct. The President's recommendations would tend to eliminate labor 
competition from these industries and thus give free rein to this essentially 
antisocial conduct. 

Instead of relaxing existing restrictions on union monopoly power Con- 
gress should give serious consideration to placing additional restrictions on 
that power. As a very minimum, the Federal act should be amended to prohibit 
all forms of compulsory unionism. 


2. Industrywide bargaining 


Under the provisions of the Taft-Hartley Act and under the existing im- 
munities in the antitrust laws, labor unions have built and are maintaining 
industrywide monopolies so powerful that they threaten the entire economy 
of the United States and the safety and welfare of all of the people of the 
United States. 

Many proposals have been made to remedy this recognized danger. We 
believe that most of these proposals are palliatives and not cures—that they 
do not reach the basic cause of this monopolistic power. 
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We recommend that Congress repeal the existing immunities in the Clayton 
Act and the Norris-LaGuardia Act. 


POWER OF STATES 


The National Metal Trades Association has been concerned with the theory 
that that the National Labor-Management Relations Act has preempted the 
field of labor relations to the extent that such laws as the Michigan law on 
strike votes and the Wisconsin law regulating strikes and lockouts involving 
public utilities have been declared unconstitutional by the Supreme Court of 
the United States. 

We recommend that the act be amended in such a manner as to make it 
clear that the States have the power to enact and enforce laws relating to 
such matters as misdemeanors, breaches of the peace, the right of employees 
to work free from harm or injury or threats to themselves and their families, 
sitdown strikes, secondary boycotts, etc., so long as such laws are not in conflict 
with specific provisions of the Taft-Hartley law. 

The President has recognized the problem and recommended legislative ac- 
tion. The Smith bill (8S. 2650) is, in our judgment, too restricted to be fully 
effective. It is confined to emergencies which the bill does not define. The 
President has ordered further studies of the legislative needs in this field. 
We urge that such studies be speedily completed and an adequate amendment 
be adopted at this time. 


NON-COMMUNIST AFFIDAVITS 


The President has proposed that the requirement of filing non-Communist 
affidavits be extended to cover employers, as an interim measure while the 
overall problem is being met by permanent legislation outside the Taft-Hartley 
field. There seems to be no basis in evidence or reason for requiring employer 
affidavits. It would result in a tremendous burden on the NLRB and accomplish 
no useful purpose. 

The problem of communism in labor organizations should be placed in the 
hands of an appropriate Government agency, such as the Subversive Activities 
Control Board, and if any labor organizaiton is found by that agency to be led 
or dominated by a Communist group or other subversive group, it should be denied 
access to the processes of the Board, and employers should not be required to 
recognize it. We do not feel that the temporary device of extending to employers 
the requirement of present law is necessary, but urge instead that permanent 
general legislation be adopted at this session of Congress. 


NATIONAL EMERGENCIES 


We are opposed to the seizure of private property in labor disputes and to 
compulsory arbitration. There has been considerable pretest against the injunc- 
tive provisions of the national emergency provisions of the act. Some have sug- 
gested seizure of private property or compulsory arbitration, or both, as alterna- 
tives to the injunction in such cases. Even then injunctions would inevitably 
have to be resorted to in some cases. 

The present national emergency provisions are superior to the proposed alterna- 
tives and should be retained. It is our belief that they should be strengthened 
to require the President whenever he believes that a strike would imperil the 
national health and safety to cause the Attorney General to seek an injunction, 
and that the seeking of such an injunction need not await the report of a board 
of inquiry. 

The present provisions, furthermore, have not been given a fair trial. They 
should be given an opportunity to function. We are opposed to the recommenda- 
tion that boards of inquiry be empowered to make recommendations. 

Although the President's suggestion indicates that the recommendations of a 
National Emergency Board would not be legally binding on the parties, such 
a recommendation by a Board clothed with Presidential authority would un- 
doubtedly be accepted by the general public and would therefore be tantamount 
to compulsory arbitration. For this reason the Congress*has consistently refused 
to confer such authority upon such boards. We doubt that a proposal so close to 
compulsory arbitration will be acceptable to labor or industry. 
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ADMINISTRATION OF THE ACT 


It is apparent from the number of proposals which have been made regarding 
changes in the National Labor Relations Board and in the methods of administer. 
ing the act that considerable dissatisfaction exists. This dissatisfaction arises 
out of delay in the handling of cases and a feeling held by many that the Board 
has a biased approach. 

Administrative functions should be separated from the judicial functions of 
the Board. And the Board should not control or engage in the prosecution of 
cases. Such separation of powers is essential. 


OTHER PROVISIONS 


1. Administration of welfare funds 


We are opposed to any amendment which would enable employers to waive 
their right to participate in the management of such welfare funds as are 
covered by section 302 of the Labor-Management Relations Act. We believe that 
the employer should have this responsibility, and we believe that if he is per- 
mitted by law to waive it, he will be subjected to tremendous pressure to do so. 

The employer has inherent duties and responsibilities in the employment rela- 
tion. Employers who create private welfare funds have an important interest 
in protecting the employees in the supervision and admirisiration of welfare 
funds. Such funds should not be used for purposes other than the employee 
benefits for which they were established. 

We are not in accord with the suggestion that the Labor Department be given 
supervisory powers over welfare funds. Its authority and functions are to pro- 
mote the interests of a special group by virtue of the statutory mandate under 
which it operates, 

We heartily endorse the President’s recommendation that the whole subject 
should be investigated by an appropriate committee of Congress to determine 
what legislation is necessary to provide proper regulation of such funds in the 
interest of all concerned. 


2. Agency 


The President recommended that the act be amended to make the traditional 
common-law rules of agency applicable. The Smith bill provides that the com- 
mon-law rules relating to agency shall be applicable, with a proviso that no 
labor organization shall be held responsible for the acts of any individual member 
thereof solely on the ground of such membership. 

We do not believe that this amendment is necessary in that we believe that it 
merely states what the law now is. Consequently its enactment might well 
result in uncertainty and confusion. 


8. Contract reopening 


We approve the recommendation of the President and the provision of the 
Smith bill which would protect both parties to a collective bargaining agreement 
from being required to negotiate during its term unless the contract so author- 
izes or both parties mutually consent. 


}. Strike vote by employces 


The President has emphasized that there is nothing which so vitally affects the 
individual employee as the loss of his pay when he is called on strike, and has 
recommended that in such an important decision he should have an opportunity 
to express his free choice by secret ballot under Government auspices. 

Senator Smith in his bill (S. 2650) has provided for the taking of strike ballots 
after the beginning of a strike. The President did not specify in his message 
whether the ballot which he recommended should be before a strike had com- 
menced, afterward, or both. 

The President’s recommendation and the premises on which it rests are in 
the right direction. The whole philosophy of the Taft-Hartley Act is that the 
freedom of employees should be protected—freedom of speech, freedom to select 
their representatives, and freedom from interference and restraint. A proposal 
for a secret strike ballot is thus consistent with the underlying basis of the act. 

To write such a recommendation into legislation, however, presents many 
practical difficulties. If such ballot is to serve the desired purpose, opinion differs 
as to when it should be taken, under whose auspices it should be taken, and 
how the questions involved in the disputesshould be fully presented to the 
employees. There are also substantial questions of expense depending upon 
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whether such ballots are to be automatically taken in connection with all strikes, 
no matter how small or inconsequential. 

There is not a sufficient body of persuasive experience to determine some of 
these practical questions. We have had limited experience with strike ballots 
under the Smith-Connally Act and under the national emergency provisions 
of the Taft-Hartley Act. It is impossible, however, to determine what the 
practical operating results would be in peacetime and as a matter of permanent 
law extending to all strike situations. The appropriate committees of Congress 
should give careful consideration to all the practical problems outlined above. 


CONCLUSION 


We believe that the amendments which we have recommended will go far 
toward correcting the inequities and weaknesses in the Labor Management Rela- 
tions Act, and that the act if so amended can operate fairly and equitably to the 
benefit of employers, employees and the public alike. 


CAMPBELL Box & Tae Co., 
South Bend, Ind., February 17, 1954. 
Senator H. ALEXANDER SMITH, 
Chairman of the Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D. C. 
(Attention: Mr. Roy E. James, Staff Director.) 

GENTLEMEN : Replying to yours of the 11th, we are pleased to enclose a copy 
of the Associated Employers of Indiana’s recommendations in connection with 
revisions in the Taft-Hartley Act. 

Very truly yours, 
W. A. Hacet, Jr. 


STATEMENT OF THE RabDI0O-ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIATION 


This statement is submitted on behalf of the Radio-Electronics-Television Man- 
ufacturers Association, a national organization composed of 370 manufacturers 
of radio, television, and electronics equipment. The statement is concerned 
with and is directed to a single recommendation contained in President Eisen- 
hower’s message of January 11, 1954, on legislation affecting labor-management 
relations. That recommendation was that individual employees should have an 
opportunity to express their free choice by secret ballot held under Government 
auspices as to their support of a strike. We agree fully with the recommenda- 
tion, 

The Committee on Labor and Public Welfare now has before it for considera- 
tion Senator Smith’s bill, S. 2650, which would amend section 8 of the Labor- 
Management Relations Act, 1947, by adding a new subsection “(f)”. The new 
subsection would give effect to the President’s recommendation by requiring 
strike balloting after a strike or work stoppage has started. We believe that a 
provision such as that, a poststrike provision, is to be preferred to a proposal 
which would require a Government-conducted vote prior to a strike. 

The primary reason why we support a strike vote amendment to the Labor- 
Management Relations Act is because such an amendment would give much 
needed recognition to the rights of individuals. Although we have no doubt 
but that every Government-conducted secret strike vote will discomfit one or the 
other, the union officials or the employer, we also have no doubt but that every 
such vote will be a blow for individual liberty. That is a result which has been 
ignored all too often in labor legislation and in labor-management procedures. 

Any legislative measure which specifically recognizes individual rights and du- 
ties and which requires that they be exercised is constructive and progressive 
legislation. Guaranteeing employees the right and opportunity to vote for or 
against continuation of a strike is such legislation. It can only result in in- 
creased interest and participation by union members in union affairs because of 
the specific and individual authority it will give them in the most vital of union 
activities, the strike. 

Strike balloting would discourage the taking of extreme and irresponsible 
positions which are sometimes assumed in strike situations. Fear of an adverse 
vote would cause all parties to examine their position closely before subjecting 
it to a vote. 
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With regard to when the strike vote should be taken, we believe it, unrealistic to 
require a Government-conducted vote prior to a strike. In most instances no 
clearcut issue on which to vote could be presented to the employees. During ne 
gotiation, positions on the issues in dispute are generally so fluid that exact 
strike issues on which to vote would be impossible to determine. And further- 
more, employees could hardly be expected to hamstring their representatives and 
weaken their bargaining position by announcing through a vote that the possi- 
hility of a strike was out. Experience under the War Labor Disputes (Smithb- 
Connally) Act supports this conclusion. 

That is not the case after a strike has been called because the strike crystallizes 
the issues. There is no longer any doubt as to what is the last offer or minimum 
demand. The employee then has before him specific positions on which he can 
pass judgment and vote. 

It has been charged that administration of a strike-vote provision and actual 
conduct of the balloting would place a tremendous financial burden on the Na- 
tional Labor Relations Board. That charge is not borne out by the Board's 
actual experience in administering the strike-vote provision of the Smith-Con- 
nally Act. 

If fear of expense becomes an overriding consideration of this committee, we 
suggest that the strike-vote provision be changed so that it will not be called into 
effect until a stated time after a strike has begun. We suggest a time limit of not 
less than 15 nor more than 30 days. Such a provision would still insure demo- 
cratic expression and exercise of free will in all but relatively short strikes and 
would greatly reduce the number of times the election procedure would be called 
into action. As a consequence, the expense of administering the provision would 
be greatly reduced. 

It has also been charged that a strike-vote provision shows disrespect and is 
an affront to union leaders. No such conclusion should be read into a provision 
which places added dignity and importance on the judgment of individuals. It 
is true that this provision will require a higher caliber of union leadership than 
has been sometimes displayed but it will work no hardship on responsible lead- 
ers. A strike that is justified will be supported by the employees. A strike that 
constitutes an abuse of union power will be repudiated. Union leaders who truly 
have faith in the democratic processes will have no fear of a strike vote. 

In conclusion, we support the poststrike-vote provision because of the responsi 
bility which it places upon each individual employee in labor disputes which end 
in strike. Sharing of that responsibility can only result in a benefit to our whole 
society. 

MEMORANDUM IN SUPPORT OF CONTRACTUAL ARBITRATION 


One basic objective of Congress in legislating over the years with respect to 
labor-management relations has of course been to reduce obstructions to the flow 
of commerce by encouraging the substitution of orderly reconciliation of the in- 
terests of labor and management for a system of naked economic coercion and 
jungle warfare. Under existing law, however, the emphasis has been on procur- 
ing the neaceful negotiation of labor contracts. The emphasis has been on rights 
and duties in the process of collective bargaining. Such emphasis was natural 
and necessary. 

We would submit that the time has now come for Congress to consider whether 
the fuller realization of its basic objective cannot be achieved. We believe that 
Congress should and can require the substitution of a system of orderly disposi- 
tion of labor-management disputes after the execution of a collective-bargaining 
agreement as well as before. Under existing legislation labor and management 
reach a labor contract through peaceful means, but thereafter, although the 
very exeention of a contract should be repugnant to subsequent unrestrained 
exercise of ecenomic strength of the contracting parties, the interpretation of 
the contract and its application is left, so far as the law is concerned, to which- 
ever party has the greater economic power. It is true that most contracts 
affecting labor-management relations in commerce contain grievance machinery 
and procedures for resolutions of controversies concerning the interpretation 
and application of contractual provisions. But our experience in labor-manage- 
ment relations—and we are speaking particularly on the basis of our experience 
in the motor-carrier industry—demonstrates that one or the other of two unde- 
sirable conditions results from the present unregulated functioning of parties 
under a collective-bargaining agreement. On the one hand, the parties are more 
likely than not to become deadlocked at one level or another of the grievance 
machinery provided. The parties being deadlocked, nothing under existing law 
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prevents the use of direct economic coercion and resulting obstructions in the 
fiow of commerce which Congress has seen fit to protect only up to the point of 
execution of the collective-bargaining agreement, On the other hand, the parties 
inay not become deadlocked, true, but the agreement reached through grievance 
inachinery that is provided by labor contracts is more frequently than not reached, 
uot on the basis of the merits of the controversy, but on the basis of expediency 
succumbing to threatened use of economic force. We set forth below certain 
instances in the motor-carrier industry illustrating the inadequacy of grievance 
machinery when it does not provide for impartial arbitration. 

It is true that some collective-bargaining contracts provide for final arbitra- 
tion of controversies involving the interpretation or application of contractual 
provisions as well as inner-party grievance machinery; such contracts typically 
prohibit strikes or lockouts during the pendency of arbitration ; and, as we under- 
stand it, there is some suggestion in the adjudicated cases that injunctive relief 
is directly available to the aggrieved party to prevent breach of such contracts. 
But labor orgaaizations or employers or groups of employers who are confident 
of their own economic power cannot be relied upon voluntarily to enter into 
contracts providing for final arbitration of controversies over the meaning of 
contract provisions. 

In short, the essence of the existing situation is that although Congress has 
required the substitution of due process for unrestrained labor-management war- 
fare up to the time labor contracts are signed, the congressional provision for 
unobstructed flow of commerce remains entirely inadequate after the agreement 
is reached. If unrestrained use of direct economic power contravenes the na- 
tional interest before contracts are signed, why is not such jungle warfare equally 
repugnant to the national interest after the execution of contracts? 

We would respectfully recommend that Congress require by suitable amenda- 
tory legislation that all collective-bargaining agreements, the orderly execution 
of which is now guarded by existing legislation, provide for final arbitration of 
all controversies that involve the interpretation or application of contractual 
provisions. We, of course, realize that objection has been voiced in the past to 
such contractual arbitration. The answer to this objection would seem to be 
that individual liberties are infringed under existing law, and have been since 
1935, to the extent necessary to secure the execution of collective-bargaining 
agreements without jungle warfare. It is much less of an infringement to require 
peaceful resolution of controversies over the meaning of contracts already 
executed. 

We do not argue that employers and employees should not be left free to exer- 
cise, peacefully, their economie power in order to secure desired changes in wages 
and working conditions. But neither economic power nor expediency should 
govern construction of collective-bargaining agreements. 

We therefore recommend suitable amendatory legislation to accomplish the 
following : 

First. All collective-bargaining agreements, the execution of which is subject 
to the protections of existing law, should be required to contain—or should be 
automatically construed as containing—provisions requiring that every con- 
troversy arising over the meaning or the application of any provision therein 
shall be resolved by impartial arbitration if the parties themselves cannot reach 
an agreement directly or through representatives acting in accordance with 
whatever grievance machinery the parties have seen fit to provide. It is empba- 
sized that nothing in such a requirement could be taken as hostile to the policy 
of promoting voluntary interparty reconciliation of contractual controversies. 
The parties obviously should be left free to choose their own grievance ma- 
chinery, to provide one or more levels of grievance adjustments if they see fit. 
But what the law should require is that, if the parties cannot themselves agree 
at some level of voluntary grievance procedure, the dispute should then be 
resolved by impartial final arbitration. Indeed, the very existence of such uni- 
form arbitration procedure should encourage the fair resolution of disputes by 
the parties themselves under whatever dispute-adjustment machinery they see 
fit to use. 

Second. We are recommending further that not only the parties themselves 
to any collective-bargaining agreement, but also any individual employee or 
employer covered by the terms of such agreement should have the right to pro- 
vided through the channels of grievance procedure provided by any such con- 
tract and to apply for arbitration of any controversy by the resolution of which 
he is directly affected. 
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Third. The contracting party should be permitted in the first instance to 

determine the method by which final and impartial arbitration of any contro- 
versy under the agreement shall be secured, so long as the method provided for 
is reasonably designed to obtain impartial and competent arbitration. That is, 
if the parties themselves wish to have one arbitrator instead of a board of arbi- 
trators, if they wish to have a permanent board of arbitrators instead of arbi- 
trators selected on an ad hoc basis, they should be permitted to do so. Con- 
gress should specify, however, that if the parties themselves cannot agree in 
their collective-bargaining agreement as to the selection and makeup of an arbi- 
tration committee, then, upon application of one or both of the parties to the 
controversy, any United States district court judge sitting in the district in 
which is located the office of the local union involved (or sitting in the district 
in which is located the office of the local union with which any employee is 
affiliated who is affected by the controversy) shall appoint an impartial, disin- 
terested, and competent arbitrator to determine the controversy, such arbitrator, 
if possible, to have had some prior experience with the problems of the industry 
involved. 

Fourth. Congress should provide that there shall be no strikes or lockouts 
pending final determination of any contractual controversy under both grievance 
machinery and arbitration. It should further be provided that if any party 
to a collective-bargaining agreement should be guilty of a strike or lockout 
pending utilization of grievance machinery and arbitration, or if such party 
refuses to comply with the decision reached under grievance machinery or with 
the arbitration award, the aggrieved party shall have the right to injunctive 
relief as well as the right to damages by suit instituted in its own name, by 
appropriate clarification of the provisions of section 301 of the Labor-Manage- 
ment Relations Act. 

Fifth. Congress should also provide that a claim for damages that any party 
may have as resulting from a strike or lockout pending orderly resolution of a 
controversy should not in itself be referable to arbitration. 

Sixth. The amendatory legislation should provide that the arbitration award 
shall be binding and conclusive upon the contractual parties and upon any other 
interested person and that the award shall thereafter be deemed an integral 
part of the agreement involved. However, there obviously should be some 
measure of judicial review of any arbitration award, the exact scope of which 
may be open to debate. We ourselves believe that it would be more in line with 
traditional thinking and with congressional action in other fields if awards could 
be set aside on judicial review because of fraud or duress in the procurement 
or because the award is unconscionable or capricious. 

Seventh. The costs of arbitration should, of course, be borne equally by con 
tracting parties. 

To repeat, our submittal of the foregoing recommendations is based upon our 
experience in the field of labor-management relations, especially in the motor- 
earrier industry. This industry amply illustrates the need and desirability of 
the proposed legislation. 

The motor-carrier industry engages in collective bargaining through various 
regional associations. Our experience has been with the contract negotiated by 
the so-called Central States Drivers Council and representatives of multiemployer 
bargaining associations representing the motor-carrier industry covering labor 
relations in the interstate motor-carrier industry for the city of Louisville, Ky.. 
and the States of Michigan, Indiana, Illinois, Ohio, Wisconsin, Minnesota, Iowa, 
Missouri, North Dakota, South Dakota, Kansas, and Nebraska. Unfortunately, 
the contract now in existence for this segment of the motor-carrier industry does 
not require final and impartial arbitration of controversies over its meaning. 
The contract does provide for interparty grievance machinery, at four different 
levels. Experience with the grievance machinery provided by the contract has 
been that when neither side will yield deadlocks ensue with resulting obstructions 
in the flow of commerce and that, because the economic strength of the union in 
this particular industry, or at least in this particular segment of the industry. 
is greater than that of management, individually or collectively, when deadlocks 
do not appear it is because management has had to yield to the threat of jungle 
warfare and accept unfair adjudications. A few examples will suffice. 

(a) A carrier had been operating between Chicago, Ill.. and Marion, Ind., 
and had been paying the drivers involved an 8-hour minimum guaranty from 
point of origin to point of destination and an 8-hour guaranty for the return trip, 
despite the fact that this was not an 8-hour run in either direction. The carrier 
moved its Chicago terminal to a point outside of Chicago, and closer to Marion, 
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with the result that the run from Marion to the new station and back to Marion 
could be made within the contract provisions as a turn-around run and payable 
on a mileage rather than an hourly basis. The union resorted to the grievance 
machinery, contending that the carrier’s change in operations was a subterfuge 
for not meeting the requirement for a guaranteed 8-hour minimum pay. The 
employer contended that the change in operations was authorized under the 
contract since the round trip could be made within the statutory driving time 
and therefore the driver was only entitled to compensation for miles traveled. 
Che union sought compensation for two 8-hour days, although the driver was 
only required to work less than 10 hours. The contention of the union was on 
its face untenable. Nevertheless, because of superior economic power and because 
nothing in the contract required that the union’s contention be passed upon by an 
impartial arbitrator, the carrier had to bow to a union decision under which the 
legitimate exercise of managerial discretion was held to be an illegal subterfuge. 

(b) A carrier operating between Chicago and New York City employed a 2-man 
operation whereby one driver rested while the other one drove. Subsequent inves- 
tigation by the carrier revealed such eperation was uneconomical and it sought to 
abandon the practice, contending that to do so was within the legitimate province 
of the employer and within the contract terms. The union demanded restoration 
of the 2-man operation. Except for a clause designated as “Maintenance of 
standards” there is no possible justification for the union’s contention. The 
maintenance-of-standards provision in the contract is being empleyed to cover a 
situation completely outside and foreign to the intent of the article. The con- 
troversy has not yet been resolved, but on the basis of prior experiences the union 
will undoubtedly exert its superior economic influence with the result that the 
2-man operation may be restored without management being afforded the oppor- 
tunity of an impartial determination of the issue. 

(c) A driver approached a railroad crossing protected by automatic flashers. 
The flashers were mechanically operated and were set into operation when the 
train approached within 1,100 feet of the crossing. There was no dispute that 
the flashers were in operation at the time of the collision. The driver collided 
with the side of the engine even though he admitted he had an unobstructed view 
of the crossing and the flashers in operation for at least 400 feet before reaching 
the crossing. The employer discharged the driver on the ground that he was 
guilty of “recklessness resulting in serious accident while on duty,” as the con- 
tractual language read. The union demanded that the driver be reinstated and 
reimbursed for lost time. At the State level of the grievance machinery, bein: 
one step below the ultimate level provided for in the contract, the union finally 
agreed to the discharge, thereby admitting the existence of cause for discharge, 
but without any contractual justification conditioned its agreement on the carrier 
paying the reckless driver a certain sum of money. The carrier yielded to eco- 
nomic force. In the interest of safe operations, it bought its way out of the 
dilemma. 

(d) A carrier operating in the city of Des Moines, Iowa, had a regular move- 
ment to a consignee whose place of business was in the second story of a building. 
The employees for a long time exacted a fee of the consignee for carrying the 
commodity from their truck to the consignee’s premises. This was in violation 
of the tariffs and no provisions in the contract required the payment of addi- 
tional compensation for such services. Receipts were frequently given by 
employees to the consignee acknowledging payment of the fees. The practice was 
called to the attention of the carrier who voluntarily reimbursed the consignee 
as he would be required to do under the law for an overcharge and thereupon 
dismissed the drivers who participated in the practice. The union demanded 
that the drivers be restored. The grievance was processed under the contract to 
the State level and resulted in a disagreement. The union exerting its economic 
strength struck the carrier. The carrier sought injunctive relief in each of the 
State courts in which it operated and succeeded in getting such relief in only two 
of them. Because the relief was incomplete, they were forced to retreat from 
their former position in order to resume operations. The union demanded that 
in addition to the employees being restored that they likewise should be paid for 
the time lost. This particular phase of the grievance reached the highest level 
and was compromised by the employees being paid for all time lost less 1 week. 
The union contract expressly provides that an employee may be discharged 
without notice for dishonesty. The union contended that the payment to the 
drivers was a gratuity; however, the consignee obviously considered it otherwise 
by demanding receipts and acceptance of return of the fees. Had the consignee 
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intended the payment as a gratuity, he certainly would not have accepted return 
of the money. Because the grievance machinery was inadequate, the public in 
four States was deprived of this carrier's service for a period of approximately 9 
weeks and all of the employees of this carrier, whether they were involved in 
the controversy or not, were nevertheless required to support the strike and 
they, too, were paid in like manner as the involved drivers. The inequity of a 
situation such as this is apparent as is the necessity for relief against such 
practices. 

The foregoing illustrations clearly demonstrate the necessity for adequate 
arbitration facilities to resolve controversies in the interstate trucking field. 
Particularly is it necessary that injunctive relief be available where contracting 
parties refuse to abide by the arbitration requirements so as to avoid irreparable 
damage to the interested parties and great inconvenience to the shipping public. 

Respectfully submitted. 

ROSENFELD & WOLFE, 
By Davin E, ROSENFELD. 


ASSOCIATED GENERAL CONTRACTORS, 
Texas Highway BRANCH, 
Austin, Tex., February 17, 195 
Senator H. ALEXANDER SMITH, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR SMITH: As chairman of the Senate Labor Committee I feel 
that you will be interested in the views of the organization which I represent 
with respect to the Taft-Hartley law. 

The Texas Highway Branch of the Associated General Contractors is com- 
posed of 126 general contractors who accomplish a large proportion of the high- 
way and heavy construction which is done by the United States Government, 
the State of Texas, and other governmental agencies in Texas. This organization 
has a record of more than a quarter of a century of sound accomplishment in 
the field of public construction in the State of Texas, and I can refer you to our 
Senators from the State of Texas, Mr. Lyndon Johnson and Mr. Price Daniel, for 
their personal endorsement of the sentiments expressed above. 

This organization is firmly convinced that the Taft-Hartley law is a sound 
measure in the best interest of the people of the United States and the State 
of Texas, and by official resolution of its board of directors the Texas Highway 
Branch of the Associated General Contractors urges strongly that your cém- 
mittee recommend to the Congress that the Taft-Hartley law remain as it is 
presently written, without amendment. 

We ask that this expression of our sentiments with relation to the Taft-Hartley 
law be included inthe official records of the hearings of your committee with 
respect to the Taft-Hartley amendments. 

Yours very truly, 
CHARLES VANCE NEWELL, 
Secretary Manager Texas Highway Branch, AGC. 


STATEMENT OF JAMES C. MERRILL, PRESIDENT, MERRILL-STEVENS Dry Dock & 
Repair Co., JACKSONVILLE, Fa. 


The following statement is respectfully submitted to the chairman and members 
of the Committee on Labor and Public Welfare in connection with proposed 
amendments to the Labor-Management Relations Act, contained in S. 2650: 


1. PROPOSAL 


To amend section 2 (13) so that provisions on agency are revised to make it 
clear that common law rules relating to agency shall apply, with a provision that 
a labor organization shall not be held responsible for the acts of any individual 
member thereof solely on the ground of such membership. 

Comment.—The present law has resulted in an improved outlook by labor 
organizations on the sanctity of contracts and tends to correct the viewpoint of 
many union leaders that contracts are “living documents” subject to change at 
will. Such a viewpoint should not be encouraged by statute. The present law is 
equitable. 
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2. PROPOSAL 


To amend and weaken section 8 (b) 4 (A) of the present law. 

Comment.—The present provisions against secondary boycotts should be 
strengthened, not weakened. Under the present law an innocent party can be 
forced out of business as shown in testimony before your committee during the 
first session, in the case of teamsters and other unions. The law should be 
amended to provide that State laws giving injunctive relief shall govern where 
prompt relief is required. As an example of practices which should be cor- 
rected we refer to a construction project here in Florida and occurrences during 
the past few weeks. Subcontract for excavations and foundation preparation 
was awarded to a contractor whose employees are not organized. The contractor 
placed his equipment on the job and started work. Sidewalk and other protective 
barricades were under erection by carpenters. The carpenters refused to work 
because of nonunion employees working on excavations and walked off the job. 
So, in order to expedite the work, the excavation contractor called off his men 
and the carpenters returned to work. When protective barricades were finished, 
the excavation contractor returned with his employees and again started on 
excavations. Next requirement under the building code was erection of tempo- 
rary toilet and wash facilities, and the plumbers arrived to do this work, but 
refused so long as excavation nonunion men were working. So the excavation 
contractor again had to stop work, remove his employees, and wait for plumbers 
to install the temporary facilities. Excavation contractor presumably can get 
his men back on the job later on. Any law that would condone and foster such 
practices is, in our opinion, a bad law and should be amended so as to permit 
the securing of relief under State laws. 


3. PROPOSAL 
To amend section 8 (c) by making the section specifically applicable to 


representation elections. 
Comment.—This is an equitable proposal which should be adopted. 


4, PROPOSAL 


To amend section 8 (d) so as to prevent requirement to negotiate during the 
term of a contract on matters not incorporated in a contract. 
Comment.—This is an equitable proposal which should be adopted. 


5. PROPOSAL 


To amend section 8 of the act so as to permit hiring halls and a virtual closed 
shop in specified industries. 

Comment.—If the closed shop is prohibited in any industry, then it should be 
prohibited in all. In our opinion the closed shop in any form is not compatible 
with a free citizenship and should be prohibited. If not prohibited by Federal 
law, then the State laws should govern. 


6. PROPOSAL 


To further amend sections by addition of a paragraph requiring a secret 
ballot. 

Comment.—The proposed amendment is so worded as to indicate taking such 
hallot after a strike begins, but we notice in press dispatches statement by the 
Secretary of Labor the intent is for a vote before a strike begins. This provision 
is, in our opinion, unworkable and would impose a gigantic task on the Board 
without benefit to the employer, the employee, or the public. We suggest the 
amendment be changed to require a secret ballot not sooner than 2 weeks and 
not later than 4 weeks after a strike commences, if the strike has not been set- 
tled within that period. Further, that the secret ballot be conducted by any 
State agency permitted to undertake the task, provided such agency is acceptable 
to the Board, and the Board therefore required to conduct such election only 
when an acceptable agency is not willing and available. Such an amendment, we 
believe, would be in the interest of employers, employees, and the general public. 
We know by our own experience that a requirement for a secret ballot prior to 
striking will serve no purpose, as we at one time had such a requirement in our 
labor contract. Under such requirement the employees are told by their union 
leaders that there is no intention to strike except as a last recourse, and unless 
a strike is voted the union’s hands are tied and the employer's terms will have to 
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be accepted. But if they do vote for a strike then some additional gains can 
be made by the threat to strike. The employees can see the logic and vote to 
strike. We do remain of the opinion that the requirement for a secret ballot, 
not less than 2 weeks and not more than 4 weeks after the strike begins, should 
be included in the law. 


7. PROPOSAL 


To amend section 9 (a) by adding labor organizations which are parties to 
an agreement. 
Comment.—We believe this clarifying amendment to be equitable. 


8. PROPOSAL 


To amend section 9 (c) (3) so as to prohibit an employer from filing a peti- 
tion for an election during a strike, and to prohibit another union from filing 
a petition within 4 months after a strike. 

Comment.—Such an amendment is improper and inequitable if other proposed 
revisions should prevail. If the act is so amended as to incorporate our sugges- 
tion under paragraph No. 6 above, then this proposed amendment would become 
equitable and in the interest of employers, employees, other unions, and the 
public. 

9, PROPOSAL 


To amend section 9 (e) (1) by adding the words “or Se.” 
Comment.—We oppose the inclusion of 8e in the act for reasons given in para 
graph No. 5 above. 


10. PROPOSAL 


To amend 9 (f) (A) by striking out subsection No. (6) and by adding a section 
requiring a non-Communist affidavit by the employee. 

Comment.—We see no reason for relieving unions of the requirement to file 
detailed information as required in the act at present. Corporations and em- 
ployers are required to file similar information with internal revenue and other 
Government agents. We believe the present requirement to be in the interest 
of the employee and the public. The proposed requirement of a non-Communist 
affidavit by the employer is unnecessary but is equitable so long as there is such 
a requirement for union officials, and should be included in the law for that reason 
only. 

11, PROPOSAL 


To amend section 10 (b) by requiring prompt action in unfair labor practice 
cases coming under the paragraphs named. 

Comment.—Such an amendment should be adopted, but to be applicable te an 
amended and strengthened act as set forth in our comments in paragraph 2 


above. 
12. PROPOSAL 


To amend section 10 (j) by providing for a board composed of citizens of the 
locality. 

Comment.—Should not be adopted. Such an amendment would complicate a 
relationship already so complex by law as to be incomprehensible to the average 
businessman and the average employee. If the parties themselves agree to such 
a board, well and good. Otherwise, leave it where you took it—with the courts. 


13. PROPOSAL 


To amend by striking out section 10 (1) which requires mandatory injunctions. 

Comment.—Such an amendment would be fair and equitable only when there 
is a fair measure of control by the States. Until such time the requirement for 
mandatory injunctions should be retained. 


14. PROPOSAL 


To amend section 209 (b) of title 2 by changing the 60-day period to 40 days. 

Comment.—Such a change would be a zero accomplishment. There should not 
be any board in the first place, but if the provision for a board is retained then 
they should come into the picture after a secret ballot on continuing the strike 
has been taken, and only then for the sole purpose of advising the public of the 
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employer’s last offer, and it seems that almost any presently constituted govern- 
nent agency could take care of that, thereby eliminating the board entirely. 


15. PROPOSAL 


To amend section 209 of title Il by adding a new subsection (c), providing for 
recommendations by the board. 

Comment.—-As previously stated, there should be no board. But if the act 
continues to provide for one, certainly it should not be permitted to make 
recommendations. The proviso that neither party shall be required to accept the 
recommendations would for all practical purposes be meaningless. Further, 
all such recommendations made to date were merely compromises, giving a little 
io both parties to get the matter settled, and without regard to the right and 
wrong of the controversy, as a court of law must act. 


16. PROPOSAL 


To amend 2802 (c). 
Comment.—Our objections to such an amendment are the same as contained 
in paragraph No. 1 above. 


17. PROPOSAL 


To change section 303 of title IIL 

Comment.—Our objections to this proposed amendment are the same as con- 
tained in paragraph above No. 2. 

18. In addition to the above, I suggest an amendment by inserting after section 
503: 

“Src. 504. Nothing herein shall be construed as limiting the right of any State 
or Territory to give effect to any statute or to the common law thereof pertain- 
ing to— 

“(a) crimes, misdemeanors, and other breaches of the peace ; 

“(b) interruptions by strikes or lockouts, or threats thereof, of services 
essential to the health or safety of the citizens of such State or Territory; 

“(c) enforcement of collective bargaining contracts ; 

““(d) trespass, duress, coercion, or fraud; 

“(e) recognition picketing by a union; 

““(f) secondary boycotts and jurisdictional disputes ; 

“(g) strikes by requiring a vote to authorize; 

“(h) picketing by nonemployees ; 

“(i) picketing in the absence of a labor dispute ; 

“(j) picketing of homes.” 

The above-suggested amendment, except for deletion of word “minority” in 
paragraph (e), has been previously presented to your committee, together with 
a clear and concise statement as to why it should be adopted. 


PENNSYLVANIA MANUFACTURERS’ ASSOCIATION, 
EMPLOYERS’ ApviIsory DIVISION, 
Philadelphia, Pa., February 25, 1954. 
Mr. Ray E. JAMES, 
Staff Director, Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington 25, D. C. 


My Dear Mr. JAMES: I am enclosing a copy of the analysis which I have made 
of the amendments to the Labor-Management lations Act as contained in 
S. 2650 and ask that this analysis be included in the record of the hearings on 
the bill, if it is at all possible. 

Printing so delayed the publication of this analysis that I had decided not to 
seek its inclusion in the record of the hearings. However, Mr. James M. Brew- 
baker of NAM insisted that I make an attempt to have it included. 

Thank you so much for any help you may be able to give. 

Very truly yours, 
Katherine G. Parsons, 
Mrs. KATHERINE G. PARSONS, 
Associate Director, Employers’ Advisory Division. 
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Tarr-HArTLEY CHANGES AS PROPOSED IN THE SMITH BILu (S. 2650) 


This release analyzes changes in the Labor-Management Relations Act which 
are proposed in the bill (S. 2650) introduced by Senator H. Alexander Smith, 
Republican of New Jersey, chairman of the Senate Labor Committee. 

The proposals follow recommendations made by the President on January 11, 
1954. 

The opinions expressed in this release are the analyst’s opinions. They do not 
necessarily reflect any official position of the Pennsylvania Manufacturers’ 
Association on the subject. 

KATHERINE G. PARSONS, 
Associate Director, 
Employers’ Advisory Division, 
Pennsylvania Manufacturers’ Association. 


FEBRUARY 10, 1954 
I. UNIO} RESPONSIBILITY 


1. Gist of the proposal 

The agency provisions of the law would be amended to make it clear that the 
common-law rules of agency would be applicable and that a union would not 
be held responsible for a member’s action solely because of his membership in 
the union. 

2. The President's recommendation 

“Under the act as presently written, both unions and employers are made 
responsible for the actions of their ‘agents.’ In order to make it clear that a 
union cannot be held responsible for an act of an individual member solely 
because of his membership in the union, I recommend that the act be amended to 
make the tradional common-law rules of agency applicable.” 

3. The present law 

Title I, section 2 (13) reads: “In determining whether any person is acting 
as an ‘agent’ of another person so as to make such other person responsible for 
his acts, the question of whether the specific acts performed were actually author- 
ized or subsequently ratified shall not be controlling.” 

Title III, section 301 (e) reads: “For the purposes of this section, in deter- 
mining whether any person is acting as an ‘agent’ of another person so as to 
make such other person responsible for his acts, the question of whether the 
specific acts performed were actually authorized or subsequently ratified shall 
not be controlling.” 


4. The Smith bill proposal 

Title I, section 2 (183) of the act would be amended to read as follows: 

“(13) In determining whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the common-law 
rules relating to agency shall be applicable: Provided, That no labor organiza- 
tion shall be held responsible for the acts of any individual member thereof solely 
on the ground of such membership.” 

Title III, section 301 (e) of the act would be amended to read as follows: 

“(e) In determining whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the common-law 
rules relating to agency shall be applicable: Provided, That no labor organization 
shall be held responsible for the acts of individual members thereof solely on the 
ground of such membership.” 


5. Background 

The present section 2 (13) of the Taft-Hartley Act was aimed at making unions 
responsible for the acts of their agents regardless of whether the acts were 
actually authorized or subsequently ratified. The inclusion of the words “unions 
or their agents” raised the question when the bill came on for consideration in 
the Senate whether employees acting as union members would be regarded as 
union agents. Senator Taft explained that the word “agent” as used in the 
act “means an agent under the ordinary rules of agency.” The fact that a man 
was a member of a union would be no evidence whatever to show that he was 
an agent, the Senator said. 

The present language of the law contrasts sharply with the language of the 
Norris-LaGuardia Act. That law provides that “no officer or member of any 











TAFT-HARTLEY ACT REVISIONS 3693 


association or organization, and no association or organization participating or 
interested in a labor dispute, shall be held responsible or liable in any court of 
the United States for the unlawful acts of individual officers, members, or agents, 
except upon clear proof of actual participation, or actual authorization of, such 
acts, or of ratification of such acts after actual knowledge thereof.” 

Despite Senator Taft’s statement, the intent was not too clear. Many students 
of the law believed that it was the intent of he Congress, in 1947, to make unions 
responsible for the acts of individual member-employees and to prevent court 
decisions such as that by the Supreme Court of New York (case of Motor Haulage 
Co. v. Teamsters, April 3, 1947). In that case, the court ruled that a union could 
not be held responsible for an unauthorized strike by a large group of its members 
unless there was “conclusive proof” that the union “as such, promoted or ratified 
the work stoppage.” 

Many attorneys for labor unions, however, accepted the present language of 
the law as an attempt to make unions responsible for wildcat strikes, slow- 
downs, ete., which violated the agreements negotiated by unions for those em- 
ployees who engaged in such contract breaches while at the same time removing 
from unions to a great degree, one of their most effective disciplinary weapons— 
the closed or union shop. No longer could unions threaten recalcitrant members 
with job loss for any infraction of rules or for that matter for breach of ne- 
gotiated agreements if the recalcitrant members continued to pay in their 
monthly dues. 

Immediately upon the enactment of the Taft-Hartley law, and even before its 
effective date, union leaders, Jed by John L. Lewis (whose soft coal contract 
negotiated shortly after the passage of the law required employees to work 
only when they “are able and willing”) refused to negotiate agreements unless 
they contained clauses aimed at immunizing their unions from Taft-Hartley suits. 

With the spread of the Lever Bros. type of no-strike clauses, few unions have, 
since 1947, given outright no-strike pledges. 


6. Analyst’s comments 

(a) For some time, the equities of the President’s recommendation, which 
has been incorporated into the Smith bill, have been recognized. 

If the law is ever to be acceptable to both sides, both sides must feel that 
they are being held equally to the same degree of responsibility under the 
common-law rules that govern the relationship of principal and “agent.” No 
corporation would want to be held responsible for the acts of some stockholder 
solely on the ground of such stock ownership. No association would want 
to be held responsible for the acts of some member solely on the ground of such 
membership. 

On June 8, 1949, Senator Taft submitted the Taft-Smith-Donnell amendments 
to a bill (S. 249) proposed by Senator Thomas, of Utah. In those amendments, 
almost the identical language which is now proposed by Senator Smith was 
offered by Senator Taft and his minority associates on the Senate Labor Com- 
mittee. The amendment and others received support from Republicans and 
some Democrats in both Houses of Congress. In the Senate, 33 Republicans and 
16 Democrats voted for the Taft amendments as opposed to 36 Democrats and 8 
Republicans who voted unfavorably. These amendments were never enacted, 
however, because the Democratic administration was lacking about a dozen votes 
in the House of Representatives to secure outright repeal of the Taft-Hartley law 
at that time, did not attempt to get out a bill in that session. 

What redress, then, do employers have in the event of wildcat strikes, slow- 
downs, and other contract violations engaged in by recalcitrant workers? The 
right to discipline those workers must be set out emphatically in labor agree- 
ments as one of the employer’s necessary authorities. True, this right to 
discipline any group of employees has been an illusory right in the tight labor 
market we have had for the past 12 or more years. Employers have been 
loath to discharge employees, particularly where more than 1 or 2 were in- 
volved, unless replacements were immediately available. 

If the labor market becomes softer, the right will no longer be illusory. If 
it continues tight, however, employers will have to face up to the legal situation 
realistically. They cannot retain these recalcitrant workers, but look to the 
unions for damages caused by the recalcitrants, where under the law the unions 
may not effectively discipline members except for nonpayment of dues. 

In this analyst’s opinion, the general good is better served by continuing. the 
restrictions on closed and union shops but easing the rules of agency with re- 
spect to unions. Union responsibility and the treatment of recalcitrant union 
members then becomes properly a subject of collective bargaining. 
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(b) The Smith proposal does not redefine the term “employer” used in the 
law. Under the act as amended, the definition of “employer” which includes 
any person “acting as an agent” would continue to be read in conjunction with 
the new section 2 (13) providing that the common-law rules of agency apply. 

Hence it would appear that employers would continue to be responsible for the 
acts of their foremen and supervisory employees even though the employers had 
forbade or disapproved of the acts complained of as unfair labor practices under 
the doctrine of “respondent superior.” 

We have long believed that in the absence of other evidence of unfair labor 
practices on the part of an employer, evidence of coercive or threatening state- 
ments made by foremen standing alone should not be accepted as Conclusive proof 
of an unfair labor practice on the part of an employer. We believe that evidence 
should be counterbalanced if it is shown that such statements were made without 
the employer's approval, consent or knowledge, or in disobedience of his direct 
orders that a neutral position be taken by the foreman. 

We do not deny that it is the employer's responsibility to train his foremen, 
who are a part of management, to keep them informed on the proper conduct of 
his labor and personnel relations. We are, however, realistic enough to accept 
the fact, as we have in the case of unions and their recalcitrant members, that in 
today’s industrial world, where foremen are generally promoted from the rank 
and file, training, particularly by smaller employers, in all the ramifications of 
production, costs, safety, personnel relationships, etc., must be a slow process. 
While it is being accomplished, some foremen can easily, without the employer's 
encouragement, unwillingly commit him to an unfair labor practice under the 
doctrine of “respondent superior.” 


Il. SECONDARY BOYCOTTS 
1. Gist of the proposal 


The secondary boycott ban presently contained in the law would not be applied 
to concerted action against an employer performing work “farmed out” from a 
strike, nor to secondary activity aimed at employers on construction projects. 
2. The President's recommendation 

“The prohibitions in the act against secondary boycotts are designed to protect 
innocent third parties from being injured in labor disputes that are not their 
concern. The true secondary boycott is indefensible and must not be permitted.” 

“The act must not, however, prohibit legitimate concerted activities against 
other than innocent parties. I recommended that the act be clarified by making 
it explicit that concerted action against (1) an employer who is performing 
‘farmed-out’ work for the account of another employer whose employees are on 
strike or (2) an employer on a construction project who, together with other 
employers, is engaged in work on the site of the project, will not be treated as a 
secondary boycott.” 


3. The present law 


Title I, section 8 (b) (4) reads: “It shall be an unfair labor practice for a 
labor organization or its agents—to engage in, or to induce or encourage the em- 
ployees of any employer to engage in a strike or a concerted refusal in the course 
of their employment to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or commodities or to perform 
any services where an object thereof is: (A) forcing or requiring any employer 
or self-employed person to join any labor or employer organization or any em- 
ployer or other person to cease using, selling, handling, transporting, or other- 
wise dealing in the products of any other producer, processor, or manufacturer, 
or to cease doing business with any other person; (B) forcing or requiring any 
other employer to recognize or bargain with a labor organization as the rep- 
resentative of his employees unless such labor organization has been certified as 
the representative of such employees under the provisions of section 9; (C) 
forcing or requiring any employer to recognize or bargain with a particular labor 
organization as the representative of his employees if another labor organization 
has been certified as the representative of such employees under the provisions 
of section 9; (D) forcing or requiring any employer to assign particular work 
to employees in a particular labor organization or in a particular trade, craft, or 
class rather than to employees in another labor organization or in another trade, 
craft, or class, unless such employer is failing to conform to an order or certifica- 
tion of the Board determining the bargaining representative for employees per- 
forming such work: Provided, That nothing contained in this subsection (b) 
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shall be construed to make unlawful a refusal by any person to enter upon the 
premises of any employer (other than his own employer), if the employees of 
such employer are engaged in a strike ratified ar approved by a representatives 
of such employees whom such employer is required to recognize under this act.” 


}. The Smith bill proposal 

“(b) Section 8 (b) 4 (A) of such act is amended to read as follows: (A) 
forcing or requiring any employer or self-employed person to join any labor or 
employer organization or any employer or other person (herein called secondary 
employer) to cease using, selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, or manufacturer, or to cease 

doing business with any other person (herein called primary employer )— 
aca unless the employees of the primary employer are engaged in a strike 
which 





“(a) is ratified or approved by a representative of such employees 
whom the primary employer recognized when the strike began or is 
required to recognize under an outstanding order or certification under 
this act, and no petition for certification of another labor organization 
is pending; 

“(b) is not unlawful under this act; and 

“(c) does not violate the terms of any existing collective bargaining 
agreement; and— 

“(ii) unless— 

“(a) the secondary employer has contracted or agreed with the 
primary employer (i) to perform work which the employees of the 
primary employer who are engaged in such strike normally would 
perform, or (ii) for the account of the primary employer, to render 
services that such employees would normally perform; or 

“(b) the secondary employer is in the construction industry and is 
jointly engaged at the site of the work with the primary employer, who 
is in such industry, in constructing, altering, painting, or repairing 
a building or other structure.” 


5. Background 

“Secondary boycott” is a term used to describe the various forms of coercion 
exerted against employers or other persons not directly involved in a labor 
dispute in order to bring pressure on the employer who is directly involved in 
the dispute. 

Until the enactment of the Norris-LaGuardia Act, secondary boycotts generally 
were held invalid by the courts under the principle that there “was not a direct 
and reasonable relationship between the pressure used and the object to be 
gained.” 

As a matter of fact, in the early years of our industrialization, all concerted 
employee activity, both primary and secondary, was suspect; our courts holding 
that combinations of workers were criminal conspiracies. This latter concept 
was gradually abandoned as a general rule, but the courts, both State and 
Federal, continued on a case-by-case basis to issue injunctions to control those 
concerted worker activities which they found were carried on for unjustifiable 
purposes or illegal means. 

In 1890, to meet the public demand for a law which would prevent the coercive 
use of massed capital, Congress enacted the Sherman Act. That law prohibited 
all combinations in restraint of interstate or foreign trade. It was not imme- 
diately clear whether the statute extended to combinations of employees. 

In the Debs case in 1894, a Federal court issued an injunction against the 
American Railway Union to restrain a general boycott conducted by it against 
the railroads in support of a strike by employees of the Pullman Co, on the 
grounds that the strike and boycott were illegal under the Sherman Act. The 
United States Supreme Court upheld the injunction without passing on the 
Sherman Act question (1586 U. 8. 564). 

In the Danbury Hatters case, however, the Supreme Court twice (2086 U. 8. 
274 (1908) and 2356 U. 8. 522 (1915) ) ruled that the secondary boycott activities 
of the United Hatters of North America were activities in restraint of trade which 
violated the Sherman Act. 

In 1941 Congress enacted the Clayton Act which contains two sections (secs. 
6 and 20) which provide in effect (1) that nothing in the antitrust laws shall be 
construed to forbid the existence and operation of a labor organization or to 
forbid individual members of a labor organization “from lawfully carrying out 
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the legitimate objectives thereof’; and (2) that no court of the United States 
may grant any restraining order or injunction in a case between an employer 
and employee growing out of a dispute concerning terms and conditions of 
employment “unless necessary to prevent irreparable injury to property, or 
to a property right, of the party making the application.” 

After the passage of the Clayton Act, the Supreme Court in two major cases, 
(Duplex v. Deering, 2546 S. 448 (1921) and Bedford Cut Stone Co. et al. v. 
Journeymen Stone Cutters Assn. of North America et al., 274 U. 8, 37 (1927) ) 
ruled that Congress did not intend to legalize the secondary boycott when it 
passed that law. The Court found that Congress intended to confine the restric- 
tions against injunctions and the relaxation of the provisions of the Sherman 
Act “to parties standing in proximate relation to a controversy such as par- 
ticularly described” (i. e., a “case between employer and employees * * * in 
volving or growing out of a dispute concerning terms or conditions of employ- 
ment”). 

As a result of these decisions, labor continued to press for more effective 
control of the injunctive process in labor disputes and in 1932 it was suc- 
cessful in securing the enactment of the Norris-LaGuardia Act. That law, 
among other things, made “‘yellow dog” contracts unenforceable in Federal courts 
and stripped those courts of jurisdiction to issue any injunction in a case arising 
out of a labor dispute, except to prevent the commission of unlawful acts and 
then only after hearing the testimony of witnesses in open court and after 
findings of fact by the court, the hearing to be held after due notice to the 
persons against whom the relief was sought. Limited provision was made for 
temporary restraining orders not exceeding 5 days. 

Three years later, in 1935, Congress enacted the Wagner Act. For the first’ 
time since the founding of our Republic, positive legislation set forth the rights 
of employees who are engaged in “commerce” to organize in unions of their own 
choosing, to bargain collectively, and to engage in concerted activities in sup- 
port of such organization and collective bargaining. Bmployers were forbidden 
to interfere with these rights of their employees. Orderly procedures were 
prescribed under Government supervision by the National Labor Relations Board 
for the protection of these rights and the determination of representation 
questions. 

Prior to 1935, there had been no positive affirmation of the rights of employees 
to organize and bargain collectively. The Clayton and Norris-LaGuardia Acts 
had provided but pallid recognition of the legality of concerted employee activity. 

Prior to the enactment of the Wagner Act, employers were free to break 
up organizational attempts, to refuse collective bargaining, to sponsor company 
unions, and to patronize any union to the exclusion of others. In those days, 
it is understandable that unions believed it necessary to resort to every form 
of economic pressure, including the secondary boycott, to further organization 
and to gain recognition once organization had been achieved. 

Since 1935, the right of employees to organize and bargain collectively has 
been the stated law of the land. Since that time there has been no justification 
for the use of secondary strikes and boycotts for organizational purposes. There 
has been no need for the use of such pressures on innocent parties to insure col- 
lective bargaining with the primary employer. There has been no need for the 
use of such weapons to protect the wages and working conditions obtained 
through collective bargaining against “sweatshop” conditions since unions are 
free to organize those sweatshops and better their conditions of employment. 

However, no attempt was made at the time of enactment of the Wagner Act 
nor subsequently until 1947, to review that provision of the Norris-LaGuardia 
Act which rendered the Federal courts impotent to deal with secondary boycotts. 
Under the rights guaranteed by the Wagner Act and the license provided by the 
Norris-LaGuardia Act, unions grew strong. Many of them, having cried so long 
for a law which would affirm the right of employees to organize and bargain col- 
lectively, ignored the procedures established under that law and continued to 
rely upon the no longer justifiable secondary pressures to accomplish their ends. 

A public, apprehensive of this growing coercive power of organized labor, de- 
manded another congressional look at the laws governing labor-management rela- 


i There had been an abortive attempt to establish the right of employees to organize and 
bargain collectively in the National Industrial Recovery Act of 1933 (act of June 16, 1933, 
48 Stat. 195) which was declared unconstitutional by the United States Supreme Court 
in 1935 (Schechter vy. U. 8. (295 U. S. 495)). 
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tions. This look resulted in the Labor-Management Relations Act of 1947 com- 
monly known as the Taft-Hartley law. 

Among other things, this law attempted to outlaw secondary activities by mak- 
ing it an unfair labor practice for labor organizations or their agents to engage 
in, or to induce or encourage employees of any employer to engage in, a strike 
or a concerted refusal in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any goods, articles, materials, 
or commodities or to perform any services if the object of such secondary ac- 
tivity is— 

(a) Forcing an employer or self-employed person to join a labor organi- 
zation ; 

(b) Forcing an employer to recognize or bargain with an uncertified labor 
organization ; 

(c) Forcing an employer to assign particular work to employees in a 
particular labor organization, trade, craft, or class rather than to employees 
in another labor organization, trade, craft, or class, unless the employer 
is failing to conform to a Board order or certification ; 

(d) Forcing or requiring any employer or other person to cease using, 
selling, handling, transporting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, or to cease doing business 
with any other person. 

From the legislative history of the Taft-Hartley law, Congress apparently 
intended to “deal a death blow to secondary boycotts, whether for economic 
or other objectives, and desired to use all the power at its command to eliminate 
them from the American industrial scene.”? But somehow or another, there 
was a slip between the congressional intent and the actual language employed 
in the law. This language has permitted the National Labor Relations Board 
and the courts to rationalize certain union industrial warfare as being proper 
under the act. For example, we have the following decisions which are indicative 
of some of the existing loopholes in the law: 

(a) A union that had called a strike of employees at the newsstand of a 
certain employer was held not to have committed an unfair-labor practice 
by visiting employees of concerns engaged in making deliveries to such news- 
stands and inducing them not to make deliveries to the struck newsstands 
(Interborough News Co., 90 N. L. R. B. 2135 (1950) ). 

(b) A union that had called a strike against a lumber company did not 
violate the secondary boycott prohibition of the Taft-Hartley Act by instructing 
a union hoist operator at the nearby premises of another company not to load 
a truck owned and operated by the struck company (Santa Ana Lumber Co., 87 
N. L, R. B. 987 (1949) ). 

(c) A union which had called a strike against a truck operator was held not 
to have violated the law by picketing trucks of the struck employer at the 
premises of customers and consignees, although the picketing was admittedly 
for the object of inducing the employees of the customers and consignees not 
to load or unload the trucks so as to force their employees to quit doing business 
with the trucker (Schultz Refrigerated Service, Inc., 87 N. L. R. B. 502 (1949) ). 
There was no economic strike involved in this proceeding. The Teamsters 
Local 807 of New York City disapproved of the company’s action in moving for 
economic reasons from New York City to Slackwood, N. J., and signing with 
another local Teamsters Union. When the employer moved and signed with 
Jersey Local 469, local 807 insisted it should employ only their members. The 
company refused and local 807 assigned pickets to follow its trucks whenever 
they came into New York City. 

(d@) Where the union applies its coercion successively against individual 
employees—for example, truckdrivers—it was not “concerted” and therefore not 
boycotting within the meaning of the act (NLRB vy. International Rice Milling 
Co., 341-U. S. 665 (1951) ). 

(e) It is not an unfair labor practice for a union to cause secondary employers 
to stop doing business with a primary employer by threatening the secondary 
employers with a strike or picketing, on the ground that the present law applies 
only to inducement or encouragement of “employees” in the course of their 
employment and not to direct persuasion of secondary “employers” even if 
accompanied by strike threats (Samuel Langer, 82 N. L. R. B. 1028, (1949) ; 


2From concurring opinion of Board Chairman Herzog in Case of Wadmvorth Building 
Company (81 N. L. R. B. 802 (1949)). 
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Santa Ana Lumber Co., 87 N. L. R. B. 937 (1949): Ferro-Co. Corporation, 102 
N. L. R. B. 166 (1953) ). 

(f) Secondary conduct that might be violative of the law is proper if such 
conduct is permitted by a clause of a contract in effect with the secondary 
employer (the “hot-cargo” clauses) (Pittsburgh Plate Glass Co., 105 N. L. R. B. 
120). 

The administration has recommended two changes in the law with respect 
to boycotts in order to meet union criticism of the law. It has not seen fit at this 
time to make recommendations for changes which would nullify the decisions 
pointed out above that violate the original congressional intent. 

The two proposed amendments are analyzed below. 


6. Analyst’s comments 


(a) The proposed modification of section 8 (b) 4 (A) would retain the present 
general proscription against secondary boycotts but adding two exceptions which 
would be considered protected activity. 

However, it should be pointed out that the general proscription would be 
modified additionally by the insertion of two parenthetical descriptive clauses 
so that the present section 8 (b) 4 (A) of the act would be made to read: 

“(A) forcing or requiring any employer or self-employed person to join any 
labor or employer organization or any employer or other person (herein called 
secondary employer) * to cease using, selling, handling, transporting, or other- 
wise dealing in the products of any other producer, processor, or manufacturer, 
or to cease doing business with any other person (herein called primary em- 
ployer).”* 

It is the opinion of the analyst that the two parenthetical clauses which are 
proposed as insertions should be deleted. They can only lead to confusion of 
interpretation and will provide further loopholes in the law. They would permit 
such conduct as that engaged in by local 3 of the International Brotherhood of 
Electrical Workers in New York which refused to install electrical products of 
manufacturers employing electricians who were members of some labor organ- 
ization (CIO) other than local No. 3 (Allen Bradley v. Local Union 3, IBEW (325 
U.S. 797).) This type of conduct, Senator Taft stated (98 Congressional Record 
4199) was precisely the type of secondary boycott proscribed under the law. 

The inclusion of the parenthetical clauses in the general prohibition of section 
8 (b) 4 (A), without detailed definition of “primary” employers and “secondary” 
employers would, in the analyst’s opinion, also nullify the Board’s decision in 
such cases as Washington-Oregon Weavers’ Council (31 LRRM 1203). In that 
ease, decided December 19, 1952, the Board held that a union had engaged in a 
secondary boycott, banned under the law, when it ordered its members to walk 
off a job after it was learned that the employer wanted his employees to work 
on Canadian shingles that did not bear a union label. 

In that case, the Board stated: “It is true that in the usual type of secondary 
boycott there is a dispute with one employer followed by secondary activity 
against another employer with a cessation of business with the primary em- 
ployer. But because this kind of secondary boycott is more usual or more frequent 
does not mean that it is the only kind Congress intended to reach. We do not 
believe that, as to the type of conduct now before us, section 8 (b) 4 (A) contem- 
plates the existence of an active dispute, over specific demands, between the union 
and the producer of the goods under union interdict. The legislative history sur- 
rounding the enactment of section 8 (b) 4 (A), while difficult as a guide in 
many respects, does furnish reasonably clear guidance on the precise issue here. 
The Senate committee report on this section indicates that no demand upon the 
producer of the boycotted product is necessary to sustain the charge that a union 
has engaged in the type of ‘secondary boycott’ we have here under consideration.” 

Now if the qualifying parenthetical clauses proposed in Senator Smith's bill are 
adopted, the Board would not be able to arrive at the same decision in another case 
involving a similar factual situation. The law then would definitely provide that 
the concerted employee action would have to be exacted against a secondary 
employer or a secondary other person to force that secondary person to cease 
doing business with the primary producer, processor, manufacturer or primary 
other person. The Board and the courts, in this analyst’s opinion would be impo- 
tent to prevent strikes, for example, by workers organized by an AFL affiliate 
whose employer is asking them to install equipment manufactured by other 


* Italics supplied. 
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employers, all of whose production workers are organized by either CIO or 
independent union affiliates. 

This seems particularly objectionable in view of the fact that the law prevents 
these employers from interfering in any way in their employees’ preference of 
either a CIO or independent union over an AFL affiliate. 

(b) “Farmed out’ work.—As an exception to the general proscription against 
secondary boycotts, the proposed bill would permit action against a secondary 
employer who knowingly undertakes to perform work for another employer 
whose employees are on strike. 

In order for such concerted activity applied against secondary employers to be 
legal, all of the following four conditions must be met: 

(a) ‘here would have to be a ratified and lawful strike by the employees of 
the primary employer which is not in violation of any collective-bargaining 
agreement. (This would outlaw use of the boycott to augment wildcat strikes 
and strikes not ratified by the union.) 

(b) The employees would have to be members of a union recognized by the 
employer at the time the strike was called or one which the employer was re- 
quired to recognize under NLRB certification or order. (This would outlaw 
use of the secondary action as an aid to organizational strikes, reducing the 
type of strike that could be supported under this exception to economic strikes.) 

(c) There could be no representation proceeding involving any other union 
pending before NLRB, (This would outlaw use of the action in jurisdictional 
fights between unions. ) 

(d) There would have to be an actual farming out of work or services to the 
secondary employer which the striking employees would normally perform, 
(The. question of what constitutes “farmed-out work which the striking em- 
ployees Would normally perform” would be a factual question to be determined 
on a case-by-case basis. It would appear that the burden of proof would be upon 
the union asserting that the work had been farmed out deliberately to break a 
strike. ) 

It is the analyst's opinion that the proposed recommendation is not inequi- 
tuble since any strike action that could be supported by the permissible secondary 
activity would be confined to purely economic strikes as opposed to organiza- 
tional or jurisdictional disputes. 

A proposal similar to this one was contained in the amendments to the law 
proposed by the Republican minority of the Senate Labor Committee and sub- 
mitted by Senator Taft on June 8, 1949, and was endorsed by overwhelming vote 
of the Republican Members of both Houses of Congress in that year. 

Economic strikes that are not in violation of collective-bargaining agreements 
ure legalized under the law which specifies that “nothing in this Act, except 
as specifically provided for herein, shall be construed so as to either interfere with 
or impede or diminish in any way the right to strike, or to affect the limitations 
on that right” (title I, sec. 13). 

When anyone knowingly undertakes to perform work for an employer whose 
workers are on strike, he is in a sense assisting that employer to break up the 
strike. He is weakening the force of the strike against the employer because the 
employer is not losing by it—he can continue to have his goods or services pro- 
duced, he can continue to satisfy his customers; the legal economic weapon of 
the union and the employees is turned against them. 

In the analyst’s opinion, if it is proper under the law for employees to engage 
in lawful strikes against their employers, it would be equally proper for them 
to act in concert against secondary employers who would thwart those strikes. 

The analyst believes, however, that it is important that the wording of this 
exception clearly specify that it is intended to apply only to the temporary 
farming out of work or services designed to defeat a strike initiated by the 
employees purely for economic reasons. It should be made entirely clear that 
it is not intended to apply to subcontracting of work or services which an 
employer may find necessary, economically advantageous, or expedient in the 
regular course of his business. The exception should not provide unions with 
an excuse to claim that a lockout has occurred, thereby giving them a weapon 
whenever management finds it necessary to subcontract work which his employees 
have formerly done. 

(c) Concerted activities on construction projects.—As the second exception 
to the general proscription against secondary boycotts, the proposed bill would 
make it permissible for a union to shut down a construction job because of a 
dispute with one of several employers on the job site. 
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In order for such activity to be legal, all of the following four conditions must 
be met: 

(a) There would have to be a ratified and lawful strike by the employees 
of the primary employer which is not in violation of any collective bargain- 
ing agreement; 

(b) The employees would have to be members of a union recognized by 
the employer at the time the strike was called or one which the employer 
Was required to recognize under NLRB certification order ; 

(c) There could be no representation proceeding involving any other 
union pending before NLRB; 

(d) Both the primary employer and the secondary employer against 
whose employees the pressure is applied would have to be engaged in the 
construction industry and both would have to be jointly engaged at the site 
of the work in constructing, altering, painting, or repairing a building or 
other structure. 

This proposal first appeared as one of the 19 points contained in the now 
famous working draft of a Presidential message on proposed Taft-Hartley law 
changes that leaked to the newspapers in August 1953. Shortly thereafter, 
when the administration denied that the paper was a commitment, stating that 
it was nothing more than a working draft containing the suggestions of many 
people in incomplete form, the then Secretary of Labor, Martin Durkin, resigned 

Speaking of this proposal at Princeton University in September 1953, Congress- 
man McConnell stated : 

“T was doubtful as to the desirability of a second proposal which would permit 
a general boycott against a construction project on the theory that the various 
contractors and subcontractors on such projects are engaged in a common 
industry.” 

The analyst finds herself in company with Congressman McConnell. She is 
doubtful about the proposal. Let us explore it. 

As read with its restrictions, the proposal appears to be a very limited one— 
so limited, in fact, that it would permit picketing at the construction site by the 
employees of one of several contractors or subcontractors on the job, or would 
permit the employees of that contractor or subcontractor to exercise pressure or 
inducement on the employees of the other contractors or subcontractors only 
where there was an economic strike, not in violation of any agreement. In other 
words, the proposed amendment would recognize by statute the Board’s present 
interpretation of primary action at the situs of the dispute. That one of the 
reasons for the picketing at the job situs would be to induce the employees of 
other contractors working on the job to stay away from the struck project would 
not be controlling. 

There are two ways to look at this proposal: 

First, the secondary boycott provisions of the law are not now strong enough 
to afford full protection to all innocent third parties. They should not be eased 
in the slightest degree, but rather should be considerably strengthened to plug up 
those loopholes which were pointed out above. The construction industry has 
always been “one of the most fruitful and damaging areas for secondary 
boycotts.” 

Second, viewed in another way by some employer attorneys, the proposal seems 
fair. In their opinion, all contractors and subcontractors who engage jointly 
at a construction site are in the same position as a company having several bar- 
gaining units within one plant with each of the bargaining units represented by 
separate unions. A strike and a picket line by one of those unions could well 
bring pressure on the other unions to refuse to cross the lines for work. 

Those who recommend the proposal as fair, point out that the situation which 
would be made permissive by the proposal is the converse of the situation pre- 
sented in Marand Bros. Beverage Co. v. N. L. R. B. (CA 7 (1951)). In that situ- 
ation, the United States Court of Appeals ruled that a strike by a union against 
one member of an employer association after contract negotiations with the 
association had deadlocked could properly be viewed as a strike against the 
entire membership of the association; consequently, individual employer mem- 
bers of the association had a right to counterstrike by laying off, suspending, or 
locking out their employees who were members of the striking union and no 
longer covered by contract. 

The reason why the analyst continues to be dubious about this proposal is 
because she doesn’t believe it is intended to be limited solely to economie strikes 
by the majority representative of the primary employer's employees. In the 
vast majority of the cases where one of the construction unions pickets a job 
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site, the reason for such picketing is because the union conducting the activity is 
desirous of obtaining recognition to perform certain work that is being done on 
the job either by the members of another union or by the employees of some 
unorganized subcontractor. 


Ill. INJUNCTIONS 
1. Gist of the proposal 

The Smith bill would amend the present law— 

(a) By eliminating entirely present section 10 (1) from the law. That section 
makes it mandatory for the General Counsel of the Natienal Labor Relations 

joard immediately to seek an injunction in cases involving secondary boy- 
cotts. By the elimination of section 10 (1), the General Counsel would be per- 
mitted to exercise his discretion in seeking injunctions in all cases arising 
under the law. 

(b) By adding to the present section 10 (b) a new provision that all secondary 
boycott cases be given priority treatment by the National Labor Relations Board 
over other cases pending before it. 

(c) By adding to present section 10 (j) of the law a new requirement that in 
any case in which an injunction has been obtained, the Federal Mediation and 
Conciliation Service shall immediately empanel a board of citizens from the 
area in which the dispute exists to seek a settlement of the dispute, if the case 
involves a collective-bargaining relationship. 

2. President’s recommendations 

“In the area of employer-employee relations the injunction has always been a 
controversial process. It is apparent, however, that where irreparable damage 
threatens, the restraining effect of an injunction is required in the interest of 
simple justice. Nevertheless, where a collective-bargaining relationship exists, 
the issuance of an injunction often has the effect of making settlement of the 
dispute which led to the injunction more difficult. 

“Therefore, I recommend that whenever an injunction is issued under the 
National Labor Relations Act where a collective-bargaining relationship exists 
between the parties, the Federal Mediation and Conciliation Service shall em- 
panel a special local board to meet with the parties in an effort to seek a settle- 
ment of their dispute. I further recommend that in secondary boycott cases, the 
application for an injunction be discretionary.” 

3. The present law 

“Section 10. (b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any agent or agency 
designated by the Board for such purposes, shall have power to issue and cause 
to be served upon such person a complaint stating the charges in that respect, and 
containing a notice of hearing before the Board or a member thereof, or before 
a designated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint: Provided, That no complaint shall issue based 
upon any unfair labor practice occurring more than six months prior to the filing 
of the charge with the Board and the service of a copy thereof upon the person 
against whom such charge is made, unless the person aggrieved thereby was 
prevented from filing such charge by reason of service in the Armed Forces, 
in which event the six-month period shall be computed from the day of his dis- 
charge. Any such complaint may be amended by the member, agent, or agency 
conducting the hearing or the Board in its discretion at any time prior to the 
issuance of an order based thereon. The person so complained of shall have the 
right to file an answer to the original or amended complaint and to appear in 
person or otherwise and give testimony at the place and time fixed in the com- 
plaint. In the discretion of the member, agent, or agency conducting the hearing 
or the Board, any other person may be allowed to intervene in the said pro- 
ceeding and to present testimony. Any such proceeding shall, so far as practi- 
cable, be conducted in accordance with the rules of evidence applicable in the 
district courts of the United States under the rules of civil procedure for the 
district courts of the United States, adopted by the Supreme Court of the United 
States pursuant to the Act of June 19, 1984 (U.S. C., title 28, sees. 723—B, 723-C). 

“(j) The Board shall have power, upon issuance of a complaint as provided 
in subsection (b) charging that any person has engaged in or is engaging in an 
unfair labor practice, to petition any district court of the United States (inchad- 
ing the District Court of the United States for the District of Columbia), within 
any district wherein the unfair labor practice in question is alleged to have oc- 
curred or wherein such person resides or transacts business, for appropriate 





3702 TAFT-HARTLEY ACT REVISIONS 


temporary relief or restraining order. Upon the filing of any such petition the 
court shall cause notice thereof to be served upon such person, and thereupon 
shall have jurisdiction to grant to the Board such temporary relief or restraining 
order as it deems just and proper. 

“(1) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 8 (b), 
the preliminary investigation of such charge shall be made forthwith and given 
priority over all other cases except cases of like character in the office where 
it is filed or to which it is referred. If, after such investigation, the officer or 
regional attorney to whom the matter may be. referred has reasonable cause to 
believe such charge is true and that a complaint should issue, he shall, on be- 
half of the Board, petition any district court of the United States (including the 
District Court of the United States for the District of Columbia) within any 
district where the unfair labor practice in question has occurred, is alleged to 
have occurred, or wherein such person resides or transacts business, for appro- 
priate injunctive relief pending the final adjudication of the Board with respect 
to such matter. Upon the filing of any such petition the district court shall 
have jurisdiction to grant such injunctive relief or temporary restraining order 
as it deems just and proper, notwithstanding any other provision of law: Pro- 
vided further, That no temporary restraining order shall be issued without notice 
unless a petition alleges that substantial and irreparable injury to the charging 
party will be unavoidable and such temporary restraining order shall be effec- 
tive for no longer than five days and will become void at the expiration of such 
period. Upon filing of any such petition the courts shall cause notice thereof to 
be served upon any person involved in the charge and such person, including the 
charging party, shall be given an opportunity to appear by counsel and present 
any relevant testimony: Provided further, That for the purposes of this sub- 
section district courts shall be deemed to have jurisdiction of a labor organiza- 
tion (1) in the district in which such organization maintains its principal office, 
or (2) in any district in which its duly authorized officers or agents are engaged 
in promoting or protecting the interests of employee members. The service of 
legal process upon such officer or agent shall constitute service upon the labor 
organization and make such organization a party to the suit. In situations where 
such relief is appropriate the procedure specified herein shall apply to charges 
with respect to section 8 (b) (4) (D).” 

}. The Smith bill proposal 

“(k) Section 10 (b) is amended by inserting immediately before the period 
at the end thereof, the following : ‘Provided further, That whenever it is charged 
that any person has engaged in an unfair labor practice within the meaning 
of paragraph (4) (A), (B), or (C) of section 8 (b), the preliminary investiga- 
tion of such charge shall be made forthwith and given priority over all other 
cases except cases of like character in the office where it is filed or to which it is 
referred.’ 

“(1) Section 10 (j) of such act is amended by inserting immediately before 
the period at the end thereof, the following: ‘Provided, That where such tempo- 
rary relief or restraining order is granted by the court in any case involving a 
labor dispute between an employer and a labor organization which the employer 
recognized when such temporary relief or restraining order was granted or was 
required to recognize under an outstanding order or certification of the Board, 
the Director of the Federal Mediation and Conciliation Service is directed, if 
such labor dispute has not been settled, immediately to appoint a board composed 
of citizens, of the locality in which the dispute exists, to meet with the parties 
to such dispute and seek a settlement thereof.’ 

“(m) Such act is amended by striking out all of section 10 (1).” 


5. Analyst’s comments 


Vaking the injunction discretionary.—(a) It is the analyst’s opinion that 
“if the true secondary boycott is indefensible and must not be permitted,” it is 
equally true that it must be dealt with forthwith and without any variation 
in the exercise of discretion from one regional office of the Board to another. 

The act should clearly define secondary boycotts and other types of repre- 
hensible pressures brought to bear on both employees and emplovers who are 
strangers to any given labor dispute. Once those limitations on secondary be- 
havior are clearly established, and a violation of those statutory limitations is 
shown to exist, it should be incumbent upon the Board to seek a restraining order 
forthwith. 
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If left to the discretion of the General Counsel and the changing personnel 
of his staff, varying as it does from region to region, the effectiveness of any 
proscriptions against “secondary boycotts” would be nullified. 

(bo) The proposal would weaken the handling of unfair labor practice cases 
involving jurisdictional disputes. As the law is presently written, the Board is 
empowered to seek injunctions or restraining orders in two situations: 

1. Under section 10 (j) after the issuance of a complaint ; 
2. Under section 10 (e) after a preliminary investigation has been made 
and before the issuance of a complaint. 

Under section 10 (k) of the law, the Board is required to give special treat- 
ment to charges of unfair labor practices involving jurisdictional disputes and 
to set up hearings if the parties do not resolve the dispute themselves within 
10 days. To set this machinery in motion requires time. Hence the Board 
has been employing section 10 (1) which permits the issuance of a temporary 
restraining order before a complaint is issued, to maintain the status quo until 
the requirements of 10 (k) are met. 

The Smith proposal would abolish section 10 (1). The Board would no longer 
find it possible to seek temporary restraining orders in jurisdictional rows until 
hearings were held and complaints issued. It would have to exhaust the pro- 
cedures of section 10 (k). By that time injunctive relief might no longer 
be of any benefit to employers whose plants or jobs were tied up by warring 
unions. 

The local citizen panel.—It is the analyst's opinion that the inclusion of such 
a proposal in that section of the law which provides measures to curb unfair 
labor practices shows a lot of fuzzy thinking on somebody's part. 

Let us examine the proposal. In effect, it says that wherever a collective 
bargaining relationship exists between the parties, or wherever such a relation- 
ship should exist by reason of a Board order or certification and one of the 
parties files an unfair labor practice charge against the other, and if the Board 
secures an injunction to restrain temporarily the continuation of such practice, 
then the Federal Mediation and Conciliation Service shall appoint a panel of 
local citizens to get into the act. 

The proposal states that the local citizens panel “shall meet with the parties 
to such dispute and seek a settlement thereof.” Does this mean that the factual 
and legal questions involved in such things as refusal to bargain, secondary 
hoycotts, jurisdictional disputes, preferential treatment of one union over an- 
other, and all the other enumerated practices which are characterized as unfair 
in section 8 (a) and 8 (b) of the law will be left to the mediation efforts of 
a group of well-doers in a community? Is it the deliberate intention of the 
proposal that such panels will bypass the National Labor Relations Board and 
take over its functions? 

Is the Board bound to accept the settlements arrived at through the efforts of 
the panels, dropping any charges which were originally filed? 

For example, let us assume that the XYZ company and the Production and 
Maintenance Workers Union were reluctantly dragged to the altar of collective 
bargaining through an NLRB certification upon a narrow majority showing. 
The first year as in many such marriages isn’t a happy one. The company is 
convinced that the union deliberately is curtailing production, cutting didoes, and 
venerally running its business. The union is certain that the company is doing 
everything in its power to weaken its position with the workers. The company 
discharges 4 men for repeated absenteeism; 1 of them happens to be a union 
officer. The union rushes in to the NLRB with an unfair labor practice charge 
against the company, alleging that it deliberately fired its officer because of his 
union activity and coupled the charge with another that the company by donat- 
ing to an employee social club is fostering a company union. 

(We won't assume that the labor agreement between the parties contains 
a grievance procedure terminating in arbitration, because we don't want to get 
into an even fuzzier field of State arbitration laws, the Federal Arbitration Act, 
und the court’s varying interpretations under that act nor the impact of sec. 201 

a) of the Taft-Hartley law on arbitration.) 

The Board issues a complaint and secures an injunction against the company. 
The Federal Mediation and Conciliation Service immediately empanels six good 
citizens and true. What can the panel do after it has listened to all the testi- 
mony? Suppose the panel members, novitiates in this labor-management field, 
suggest that possibly a small wage increase by the employer and a promise of 
better employee work effort on the part of the union might sooth everybody’s 
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feelings. Would such a settlement foreign to the actual issue before the Board 
serve to wipe out the whole thing? Or would the company be hooked with both 
settlement and subsequent need to defend against the charge? 

The proposal also seems to place a premium upon parties to a collective bar- 
gaining relationship. Their charges and countercharges of unfair labor prac- 
tices would be subjected to the delays and attempts at settlement of local panels ; 
while others who had not yet effected a bargaining relationship would be handled 
solely by the Board. 

Grave confusion seems to exist here on the handling of disputes which have 
nothing to do with violations of the law which arise locally under collective 
bargaining agreements and the handling of outright violations of the law which 
are so serious as to warrant the issuance of a restraining order. 

The proposal is also fuzzy in another respect. How would it mesh with section 
206 (National Emergencies) of the law? Let us asume that a union (which 
negotiates on an industrywide basis with a group of companies whose product is 
essential to the national welfare) asks solely for the guaranteed annual wage, for 
example, in contract negotiations. The companies, not being too well advised, 
state flatly: “Nothing doing, we won't even discuss that matter.” The union 
files an unfair labor practice charge claiming a refusal to bargain and a restrain- 
ing order is issued directing the companies to desist from their refusal to bargain. 
Is it a foregone conclusion that we will have two panels working on this case? 

It is the analyst’s opinion that this proposal should be dropped. It can add 
nothing to the better administration of the law as it relates to unfair labor 
practices; it may lead to disastrous meddling in negotiations where a union seek- 
ing economic gains has gone to the Board on the spurious grounds of an unfair 
labor practice. 

IV. FREE SPEECH 
1. Gist of the proposal 

The proposal would make it clear that employer free speech shall not be the 
basis for setting aside representation elections. 
2. The President's recommendation 

“The right of free speech is fundamental. Congress should make clear that 
the right of free speech, as now defined in the act, applies equally to labor and 
management in every respect of their relationship.” 


3. The present laaw 

“Sec. 8. (c) The expressing of any views, argument, or opinion, or the dissemi- 
nation thereof, whether in written, printed, graphic, or visual form, shall not 
constitute or be evidence of an unfair labor practice under any of the provisions 
of this Act, if such expression contains no threat of reprisal or force or promise of 
benefit.” 
4. The Smith bill proposal 

“Section 8 (c) of such act is amended by striking out the period at the end 
thereof and adding the following language: ‘nor shall it be the basis for setting 
aside an election conducted under section 9.’ ” 


5. Background 

The question of free speech has been a continuing source of litigation since 
the passage of the old Wagner Act. 

Under that law, the National Labor Relations Board and the courts at first 
took the position that any word from an employer that suggested he was unhappy 
about the prospect of having his employees join a union, was found to be 
“unlawful interference with the employee's right to join a union, to bargain 
collectively, or take other joint action for their mutual aid and protection.” 

Gradually that initial position gave way a little, as case after case was 
appealed to the courts on the basis of constitutionally guaranteed free speech. 
Finally the courts, and then the Board itself, permitted the employer a little 
more leeway in speaking his mind, provided his statements or speeches, even if 
innocent, were not interwoven with other activity that was illegal under the law. 

The Board, backed up by the United States Court of Appeals in New York 
City, also adopted its captive audience doctrine (NLRB vy. Clark Bros. Co., Inc.. 
CCA 2 (1947) 168 F. 2d 378) in which it held that the mere act of compelling 
employees to listen to employer speeches on company time and property, prior 
to the holding of an election, regardless of what the employer said, constituted 
an unfair labor practice. 
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In 1947, in response to employer’s demands that the channels of communication 
between themselves and their workers be opened from the restrictions imposed 
under the Wagner Act, the present section 8 (c) was incorporated into the new 
Labor-Management Relations Act. At first glance, it appeared under the new 
law that the Board would be required to ignore altogether statements which, on 
their face, were not coercive. 

’arenthetically it should be stated at this point that it seems almost axiomatic 
that when the proponents of a law discuss it in the Congress, they indicate an 
intent which the subsequent language adopted as the law does not express. So 
with the “freedom of speech” section of the Taft-Hartley Act. The language 
adopted in 1947 seemed to apply only to unfair labor questions and not to 
representation proceedings. 

Hence it wasn’t too long after the enactment of the Taft-lartley Act that thse 
Board adopted its notorious Bonwit-Teller doctrine (Bonwit-Teller, Inc. V. 
V.L. R. B., C. A. 2 (1952), 197 F. 2d 640; cert. denied, U. 8. Sup. Ct. (1953), 345 
U. S. 905), holding that it would set aside an election which was preceded by an 
employer's noncoercive speech if the union had not been afforded an equal oppor- 
tunity to address the employees under similar circumstances. 

This broad rule, of course, led to more litigation. The rule was expanded, 
qualified and requalified. 

In the Board’s most recent decision on this question (Case of Livingston Shirt 
Corporation, decided December 17, 1953), a majority of the Board has restated 
the rules governing employer and employee speeches as follows: 

(a) A coercive speech—one involving a threat of reprisal or force or a promise 
of benefit—is both an unfair labor practice and ground for setting an election 
aside. This has long been the rule. 

(b) If an employer delivers a noncoercive speech on company time more than 
24 hours before the election and does not enforce a rule barring union solicitation 
on company property during nonworking hours, he is under no obligation to 
provide time and facilities for the union to reply. 

(c) If the employer enforces a broad unlawful no-solicitation rule—one for- 
bidding union solicitation on company property outside working hours—or a 
no-solicitation rule privileged because of the nature of the business (department 
store), his refusal to give the union an equal opportunity to reply to his antiunion 
speech on company time and property will be both an unfair labor practice and 
ground for setting the election aside. 

(d) In such a case, however, the union must make a clear, timely, and proper 
request to reply, and the employer may exercise some control over the conditions 
under which the reply is made; he need not guarantee the union the last word. 
The new decision does not appear to affect the cases laying down these conditions. 

(e) A speech by either the employer or the union on company time on or off 
company property within 24 hours of the time set for the election will be ground 
for setting the election aside. It will not be an unfair labor practice, however, 
unless it is coercive. 

(f) A speech delivered outside working hours, even though on company prop- 
erty and within the 24-hour period, will not be ground for setting the election 
aside or an unfair labor practice if not coercive. 


6. Analyst’s comments 


The proposal contained in the Smith bill is good. It should stop once and for 
all time any attempt to curb the right of employers to talk frankly to their em- 
ployees. It should put a stop to all the doctrines and arbitrary rules about equal 
opportunity, use of company time and property, and 24-hour periods. It makes 
it clear that employers have the right to discuss unionization with their em- 
ployees and that unless such discussions contain threats of reprisal or promises 
of gain if the workers join or refrain from joining a union, such discussions are 
not to be suspect. 


Vv. BARGAINING DURING LIFE OF THE CONTRACT 


1. Gist of the proposal 

Neither party would be required to bargain during the life of a labor agree- 
ment except in accordance with a reopening clause provided by the agreement. 
2. The President’s recommendation 


“The act has been interpreted to mean that even though a collective bargaining 
eontract is in force, either party may insist that the contract be reopened for the 
purpose of bargaining about matters that were not the subject of negotiations 
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when the contract was made. Thus stabilization of the relationship between 
the parties for the period of the contract can be completely frustrated. I recom- 
mend that the law be amended so as to protect both parties to a valid collective 
bargaining agreement from being required to negotiate during its term unless the 
contract so authorizes or both parties mutually consent.” 

3. The present law 

“Section 8 (d) For the purposes of this section, to bargain collectively is 
the performance of the mutual obligation of the employer and the representative 
of the employees to meet at reasonable times and confer in good faith with re- 
spect to wages, hours, and other terms and conditions of employment, or the 
negotiation of an agreement, or any question arising thereunder, and the execu- 
tion of a written contract incorporating any agreement reached if requested by 
either party, but such obligation does not compel either party to agree to a 
proposal or require the making of a concession. * * *” 

“(4) continues in full force and effect, without resorting to strike or lock- 
out all the terms and conditions of the existing contract for a period of 60 
days after such notice is given or until the expiration date of such contract, 
whichever occurs later: 

“The duties imposed upon employers, employees, and labor organizations by 
paragraphs (2), (3), and (4) shall become inapplicable upon an intervening 
certification of the Board, under which the labor organization or individual, 
which is a party to the contract, has been superseded as or ceased to be the repre- 
sentative of the employees subject to the provisions of section 9 (a), and the 
duties so imposed shall not be construed as requiring either party to discuss 
or agree to any modification of the terms and conditions contained in a contract 
for a fixed period, if such modification is to become effective before such terms 
and conditions can be reopened under the provisions of the contract. Any em- 
ployee who engages in a strike within the 60-day period specified in this subsec- 
tion shall lose his status as an employee of the employer engaged in the particu- 
lar labor dispute, for the purposes of sections 8, 9, and 10 of this act, as amended, 
but such loss of status for such employee shall terminate if and when he is re- 
employed by such employer.” 


4}. The Smith bill proposal 

“(d) Section 8 (d) of such Act is amended by striking out all of the language 
after the colon at the end of paragraph ‘(4)’ of said section and in lieu thereof, 
inserting the following: 

“The duties imposed upon employers, employees, and labor organizations by 
paragraphs (2), (3), and (4) shall become inapplicable upon an intervening 
certification of the Board under which the labor organization or individual, 
which is a party to the-contract, has been superseded as or ceased to be the 
representative of the employees subject to the provisions of section 9 (a), and 
the duties so imposed shall not be construed as requiring either party to a contract 
for a fixed period to discuss or agree to any modification of the terms and condi- 
tions of employment, whether or not embodied in such contract, prior to the ex- 
piration of such period, unless the contract contains reopening provisions for 
modification of such terms and conditions of employment prior to the expiration 
date of such period. Any employee who engages in a strike within the 60-day 
period specified in this subsection shall lose his status as an employee of the 
employer engaged in the particular labor dispute, for the purposes of sections 
8, 9, and 10 of this act, as amended, but such loss of status for such employee shall 
terminate if and when he is reemployed by such employer.” 


5. Background 

Under the Wagner Act, the National Labor Relations Board took the position 
that the signing of a contract did not in any way limit the subjects concerning 
which one party was obliged to bargain at the request of the other, despite the 
provisions of the contract. The Board took the position that it was backed up 
in its position by a Supreme Court decision (NV. L. R. B. v. Sands Mfg. Co., 306 
U. S. 332) in which there appeared the following dicta in the majority opinion 
of Mr. Justice Roberts : 

“But we assume that the act imposes upon the employer the further obligation 
to meet and bargain with his employees’ representatives respecting proposed 
changes of an existing contract and also to discuss with them its true interpreta- 
tion, if there is any doubt as to its meaning.” 

After enactment of the Taft-Hartley Act in 1947, the Board revised its thinking 
but little with respect to this “continuing obligation to bargain.” It construed 
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section 8 (d) quoted above strictly and arrived at the conclusion that section 
8 (d) refers to terms and conditions which have been integrated and embodied 
into a writing. It conceded that as to those terms and conditions, evidenced by 
the contract itself, there was no obligation to bargain during the life of the agree- 
ment. On the other hand, the Board concluded that section 8 (d) did not relate 
to any matter which had neither been reduced to writing nor previously discussed 
in the precontract negotiations (Case of Tidewater Associated Oil Company, 2-C— 
6907, Sept. 6, 1949). In the absence of specific waiver of either party’s right to 
bargain on one of these matters which was not reduced to contract form, the 
other party owed the obligation under the law to bargain collectively whenever 
the question was presented. 
This continues to be the Board’s interpretation of section 8 (d). 


tnalysat’s comments 


The analyst believes that the substance of this proposal is most desirable. If 
unions and employers are inhibited in the raising of new issues during the con- 
tract term, greater stability of labor agreements will be achieved and a better 
labor-management relationship fostered. 

It should be pointed out, however, that unless the language of the proposal is 
clearer than is presently suggested, new problems may be substituted under 
section 8 (d) for old. 

What does Congress intend to do about those new matters which may arise 
from day to day in the administration, interpretation, or application of all labor 
agreements, regardless of how carefully negotiated. With respect to those 
matters arising under the agreement, will there be a continuing duty to bargain 
and will that duty be satisfied if the parties utilize the grievance procedure of the 
contract. 

For example: An agreement between a union and an employer specifies job 
descriptions and job rates for classifications A and B, stating that these are the 
only jobs. During the life of the agreement, it becomes necessary to establish an 
intermediate job containing some of the elements but not all of both classifications 
A and B. Understandably, the union wants the higher classification A rate for 
the job while the company believes that an intermediate rate would be more 
accurate compensation for the job’s duties. 

Assuming that the issue cannot be resolved through any grievance procedure 
established by contract between the parties, may the union without fear of being 
charged with a refusal to bargain under the proposed modification of section 8 
(d), refuse to negotiate on the installation of the job or the job rate until the 
contract expires? 

May the employer with equal immunity unilaterally install the job and fix the 
rate? 

If the issue can be resolved through a contractual procedure established by the 
parties, does the Congress intend as a matter of statutory policy to leave solely to 
the grievance procedure and arbitration the determination of (1) disputes con- 
cerning the interpretation or application of the terms of the labor agreement; 
and (2) disputes concerning requests to change a contract prior to its expiration 
where such controversies are arbitrable? 

Arbitrators and the courts have a way of viewing contracts from “all four 
corners”; they are not likely to restrict themselves to reopening clauses only. 
We have an example of this in a case decided by the New York Supreme Court, 
New York County, Special Term Part I (January 11, 1954.) In that case (Jn 
re Klenk) the court refused a motion for a stay of arbitration filed by an un- 
named company. The AFL Teamsters were involved in the dispute and were 
asking that severance pay be added to an existing contract. The court ruled 
that under the arbitration provision which covered “any claim, demand, dis- 
pute, or controversy between the parties hereto, including but not limited to a 
demand or dispute arising out of a proposed addition, deletion or modification 
of this agreement,” arbitrators could consider whether to add severance pay to 
the contract, and if they did, could fix the amount. 

In other words what all this boils down to are these queries by the analyst: 

(a) Just exactly what is meant by the term “any modification of the terms 
and conditions of employment” used in the proposal ? 

(b) Is it to be construed narrowly so as to boomerang against employers in 
their day-to-day administration of labor agreements? 

(c) If an employer refuses to bargain during the life of an agreement on some 
new condition of employment, may he safely inaugurate that condition unilater- 
ally? 





3708 TAFT-HARTLEY ACT REVISIONS 


(d) Will the proposal lead to demands for broadening the scope of arbitration 

in labor agreements? 
VI. STRIKE VOTE 

1. Gist of the proposal 

The amendment would require that whenever a union calls a strike, it shall 
immediately notify the National Labor Relations Board. The Board shall then 
order a secret ballot election, by mail or otherwise. Unless a majority of the 
workers eligible to vote approves the strike, the strike loses its status as a 
concerted activity protected by the law. 
2. The President’s recommendation 

“In the employer-employee relationship there is nothing which so vitally 
affects the individual employee as the loss of his pay when he is called on strike. 
In such an important decision he syould have an opportunity to express his 
free choice Sy secret ballot held under Government auspices.” 


> 


3. The present law 

There is no strike vote provision. 
j. The Smith bill proposal 

“Section 8 of such act is amended by adding thereto the following new 
subsection(s) : 

“Any labor organization, as defined in section 2 (5) calling a strike or work 
stoppage shall notify the Board thereof upon the commencement of such strike 
or work stoppage. Upon receipt of such notification the Board shall direct the 
taking of a secret ballot among the employees in the collective-bargaining units 
in which such strike or work stoppage occurs, on the question of whether they 
wish to continue the strike or work stoppage. Such balloting may be conducted 
by mail or by any means or at any place deemed appropriate by the Board. 
Unless a majority of the employees eligible to vote cast their ballots in favor 
of a continuance thereof, such strike or work stoppage shall cease to be a 
protected, concerted activity within the meaning of this act.” 

5. Analyst’s comments 

The analyst is opposed to this proposal for the following reasons: 

First, because she would like to see the Federal Government draft a set of 
rules of conduct for labor and management and then get as far away from 
the industrial relations scene as possible. 

The use of strike votes and panels are all meddlesome intrusions which if 
applied as statutory requirements at the psychologically wrong time can upset 
delicate situations. 

A strike vote conducted after a strike has gotten under way could prolong the 
strike to the detriment of the employer as well as the employees. The National 
Labor Relations Board cannot be counted on for sudden service in strike situa- 
tions. There will be matters of determining those employees who are eligible to 
vote, the conduct of the voting itself, the challenges by both sides to be eon- 
sidered and the votes to be counted. If conducted by mail, such a vote would 
inevitably lead to claims by one side or the other of voting by persons who could 
not be challenged properly at the time and of pressures exerted which would 
have been avoided at an open polling place. Meanwhile the employer and the 
union would be stalemated in any settlement while they waited to see who had 
been given the vote of confidence of the employees. 

Second, the recommendation and the proposal infers that labor organizations 
in calling strikes do so without the support of all the employees in the bargain- 
ing unit who are affected by the strike. 

The analyst does not argue with this inference. In plants or other employment 
units where a union hasn’t too wide a majority representation basis, this is 
undoubtedly true. It may also be true under union shop conditions where the 
strike is voted at a meeting that is poorly attended by the membership. 

The point which the analyst wishes to make, however, is this: The proposal 
based on such an inference, if adopted, could become a dangerous precedent to 
corporate employees. It invites, as did the Communist affidavit, a demand for 
equality of treatment. Already in the hearings, a great deal of comment has 
been injected about stockholder voting. 

Third, the proposal is ambiguous in several respects: 

(a@) It does not specifically exclude national emergency situations. When 
would the strike vote imposed under this section be conducted: immediately 
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after the strike was called and before issuance of the 80-day injunction; during 
the existence of the injunction; or afterwards? Does it contemplate two votes 
in national emergency situations—the NLRB last offer vote already provided 
for in section 209 (b) of the law and a vote under this section 8 (f) of the law? 

(b) The proposal states that the penalty for continuation of a strike or work 
stoppage after a majority has rejected its continuation would be loss of protec- 
tion as a concerted activity within the meaning of the act. It isn’t too clear just 
what is meant by this language. Does it mean that the strike could then be en- 
joined at the discretion of the National Labor Relations Board (assuming that 
the discretionary injunction proposal is adopted) ? 

Does it mean that if the strike were called because of alleged employer unfair 
labor practices, the employer could discharge the strikers even though the unfair 
practice charges were subsequently sustained with reinstatement of employees 
ordered? This could lead to some pretty mixed up situations. 

Fourth, because the vote if taken after a strike is in progress would be mean- 
ingless in a tight labor market. If employees strike when labor is scarce as it 
has been since 1950, they need not suffer particularly from loss of earnings utiless 
they are in a one-company labor area. 

We have known of many situations since 1950, and those situations were not 
novel, where strikers had no difficulty in securing well-paying temporary jobs 
for the duration of the strike. 

If an employee isn’t actually “on the bricks:” if he is drawing good pay at a 
temporary job and is enjoying the novelty of “doing something different for a 
change” in new surroundings; if his pension rights are still retained at the old 
company ; and his health and hospitalization are insured at the new, what in- 
centive has he to vote for discontinuance of the strike? It’s the employer who 
will be sweating it out while the NLRB goes through the prolonged business of 
conducting a strike vote. 

In the analyst’s opinion, the average small or medium-sized employer would be 
better off without such a vote in tight labor times. When there is a labor surplus, 
such average employer doesn’t need the proposed strike vote. The law gives 
him the right to fill the jobs of economic strikers with permanent replacements 
and the surplus labor market would supply the workers needed. 


’ 


VII. ELECTIONS 
1. Gist of the proposal 


This proposal would bar an employer's petition for election prior to the end of 
an economic strike or 1 year after start of strike, whichever is earlier, and 
would bar a petition by a rival labor organization for 4 months after a strike 
starts. 


2. The President's recommendation 


“As the act is now written, employees who are engaged in an economic strike 
are prohibited from voting in representation elections. In order to make it 
impossible for an employer to use this provision to destroy a union of his 
employees. I recommend that, in the event of an economic strike, the National 
Labor Relations Board be prohibited from considering a petition on the part of 
the employer which challenges the representation rights of the striking union. 
I further recommend that for a period of 4 months after the commencement of 
the strike, the Board be prohibited from considering a petition on the part of 
any other union which claims to represent the employees. The prohibition 
against considering a petition by the employer should continue as long as the 
strike continues; provided, however, that a reasonable limit of time, which I 
suggest be 1 year, be stipulated.” 


3. The present law 


“Sec. 9. (c) (3) * * * Employees on strike who are not entitled to rein- 
statement shall not be eligible to vote.” 


4. The Smith bill proposal 

“Section 9 (c) (3) is amended to read as follows: 

“(3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period a valid election shall have 
been held. Employees on strike who are not entitled to reinstatement shall 
not be eligible to vote: Provided, That in any lawful strike in which recognition 
was not an issue when the strike began, no petition for an election filed by an 
employer pursuant to section 9 (c) (1) (B) shall be entertained prior to the 
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termination of such strike or the expiration of 1 year from the commencement 
of such strike, whichever occurs sooner, nor shall any petition for an election 
filed by a labor organization other than the labor organization which called 
the strike be entertained for a period of 4 months after the commencement of 
such strike. In any election where none of the choices on the ballot receives a 
majority, a run-off shall be conducted, the ballot providing for a selection be- 
tween the two choices receiving the largest and second largest number of valid 
votes cast in the election.” 


5. Background 

The Wagner Act was silent on the right of employers to replace striking em 
ployees with others. 

On May 16, 1938, in the case of NV. L. R. B. v. Mackay Radio and Telegraph 
Company (304 U. S. 333), the Supreme Court established the principle that an 
employer is free to fill the jobs of economic strikers with permanent replace- 
ments in order to carry on his business. 

The Board adopted the rule but then promptly modified it by holding that 
“although economic strikers have no absolute right to their jobs if replaced, they 
should be permitted while the strike is still current” to vote in representation 
elections even though their jobs had been filled (Columbia Pictures Corp., 16 
LRRM 128, 17 LRRM 103). 

Section 9 (c) of the Taft-Hartley Act stated flatly that “employees on strike 
who are not entitled to reinstatement shall not be eligible to vote.” 

This flat statement was explained in the majority report of the Senate Com 
mittee on Labor and Public Welfare (April 17, 1947) as follows: 

“When elections are conducted during a strike, situations frequently arise 
wherein the employer has continued to operate his business with replacement 
workers. If such strike is an economic one and not caused by unfair practices 
of the employer, strikers permanently replaced have no right to reinstatement 
(N. L. R. B. v. Mackay Radio, 304 U. 8. 333). It appears clear that a striker 
having no right to replacement should not have a voice in the selection of a bar- 
gaining representative, and the committee bill so provides.” 

This is the feature of the law that unions have claimed is “union busting.” 
Theoretically it would work this way: In the event of a strike, an employer would 
hire replacements for his striking employees, and then ask NLRB for an election 
decertifying the union. The replacements, presumably nonunion, could vote, 
but the union strikers could not. So, the unions’ argument runs, the union 
would be busted out. 


6. Analyst’s comments 

The analyst does not approve this proposal. 

Organized labor’s contention that section 9 (c) (3) of the present law is a 
“union-busting” device remains to be tested. In the tight labor market that 
we have had for the past several years, the average employer has been hard 
put to find replacements for jobs (especially skilled jobs) vacated through nor- 
mal turnover. To recruit replacements on a wholesale scale for an entire plant 
or bargaining unit would have been almost impossible in face of the competition 
for labor by established employers in the area or by new plants opening up in the 
same or an adjacent labor market. 

Unless there is mass unemployment and until the costs of employee training 
drops considerably, it is isn’t likely that this contention can be put to the test. 

Even in a soft labor market, the analyst doubts that an employer could effec- 
tively replace all of his striking employees with workers who would be willing 
to go through the picket lines. Neither organized nor unorganized workers “want 
any part of a strike situation.” 

When back-to-work movements are successful, it is because the union has lost 
the confidence of the employees and no longer truly represents them. Whenever 
that occurs, whether it be at a time of strike or at the close of a contract term. 
the employees, the employer, or another labor organization should have the right 
to challenge the union’s claim of continuing representation. 

The analyst objects to the proposal because it would merely serve to draw out 
strike situations, leaving employers and employees in a state of uncertainty 
as to how they should resolve questions of wage adjustments, changes in condi- 
tions of employment, etc., during the interims imposed under the statute. 

It is the analyst’s opinion that even the protected right of economic strike 
should be subordinate to industrial peace. The yearly period imposed on em- 
ployer representation petitions and the 4-month period limiting petitions by other 
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labor organizations, would be periods of organizational drives so intensified as to 
disrupt production and employee morale. 

Apart from her general belief that the proposal should not be adopted, the 
analyst would like to point out that the proposal itself is vague in several impor- 
taunt aspects. 

(a) It is not clear whether the limitation imposed upon the employers and 
another labor organization is also imposed upon the employees themselves. Under 
the language of the proposal, as it is presently. written, there is apparently noth- 
ing to prevent the einployees who have replaced the strikers from filing a certi- 
fication or decertification petition. In that event, would the striking employees 
be eligible to vote? 

(¥) The proposal would permit the employer to file a representation petition 
as soon as the strike was over (or not later than 12 months after its commence- 
ment), but a rival labor organization could not file until 4 months after the 
commencement of the strike regardless of when it was finished, even if it were 
of a 2 or 8 days’ duration. 

(c) It is not clear whether the proposal relates to economic strikes alone or to 
strikes over unfair labor practices. Under the latter, striking employees are 
eligible to vote. Hence if the proposal is intended to apply only to economic 
strikes, every strike thereafter will be an unfair labor practice strike. 


VIII. EMPLOYERS’ NONCOMMUNIST AFFIDAVITS 


1, Gist of the proposal 


The non-Communist affidavit now required of union officials if they are to 
make use of the National Labor Relations Board would be required of employers. 
2. The President's recommendation 

“The act presently provides that the facilities of the National Labor Rela- 
tions Board are available only to those unions whose officials execute affidavits 
disclaiming membership in Communist organizations. The Communist dis- 
claimer provisions are not presently applicable to employers. I recommend that 
they be made applicable. Specific proposals for legislation dealing with Com- 
munist infiltration generally are now under study. If such legislation is enacted, 
making the Communist disclaimer provisions of the act unnecessary, I then will 
recommend that they be entirely eliminated.” 

. The present law 

“(h) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organiza- 
tion under subsection (c) of this section [no petition under section 9 (e) (1) 
shall be entertained], and no complaint shall be issued pursuant to a charge 
nade by a labor organization under subsection (b) of section 10, unless there is 
on file with the Board an affidavit executed contemporaneously or within the 
preceding 12-month period by each officer of such labor organization and the 
officers of any national or international labor organization of which it is an 
offiliate or constituent unit that he is not a member of the Communist Party or 
affiliated with such party, and that he does not believe in, and is not a member 
of or supports any organization that believes in or teaches, the overthrow of the 
United States Government by force or by any illegal or unconstitutional methods. 
The provisions of section 35 A of the Criminal Code shall be applicable in respect 
to such affidavits.” 


}. The Smith bill proposal 


“(j) Section 9 (h) of such act is amended by redesignating said section as 
‘(h) (1)’ and adding a new subsection (2) thereto as follows: 

“(2) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by an employer 
under subsection (c) of this section, and no complaint shall be issued pursuant to 
a charge made by an employer under subsection (b) of section 10, unless there 
is on file with the Board an affidavit executed contemporaneously or within the 
preceding 12-month period by such employer, its officers if it is a corporation, 
that he is not a member of the Communist Party or affiliated with such party, 
and that he does not believe in, and is not a member of or does not support any 
organization that believes in or teaches, the overthrow of the United States Gov- 
ernment by force or by any illegal or unconstitutional methods. The provisions 
of section 1001 of title 18 of the United States Code shall be applicable in respect 
to such affidavits.” 
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5. Analyst's comments 

The analyst believes that this proposal is administratively impossible and 
would serve no apparent need. 

First, what size staff would it require to handle and keep current the affidavits 
of all the individuals, partners, and officers of the more than 4 million employ- 
ing units which we have in the country? 

What officers would be required to file for each corporate employer—chairman 
of the board and directors down through the maze of vice presidents to assistant 
secretaries and treasurers? 

What is sought to be accomplished by the requirement? What need is stated 
as justification for its adoption? 

If it is merely to provide equality of treatment with union officers, doesn’t 
it come a little late? 

Will it eliminate any subversion which may exist in the ranks of employers? 
The requirement of the affidavit from union officers, of itself, did not clear up 
any cells of subversion which may have existed at nonofficer level among the 
rank-and-file membership. 

It is the analyst’s opinion that this matter of subversion should be tackled in 
some other way. It should not be tied on to a law which seeks to establish 
rules for the relaitonship of employees with their employers and bargaining 
representatives, and for the relationship of those bargaining representatives and 
employers. 


IX. MODIFICATION OF UNION SECURITY RESTRICTIONS IN INDUSTRIES CHARACTER- 
IZED BY CASUAL EMPLOYMENT 


J. Gist of the proposal 


That employers in the construction, amusement, and maritime industries and 
in any other industry where the Board finds that the employment is “casual, 
intermittent, or temporary,” (@) be permitted to enter “prehire” contracts with 
unions, and (b) be permitted to enter into union shop contracts which would 
require the employees to join the union within 7 days of the date they are hired 
instead of the present 30 days. 

2. The President's recommendation 

“Employees engaged in the construction, amusement, and maritime industries 
have unique problems because their employment is usually casual, temporary or 
intermittent. I recommend that in these industries the employer be permitted 
to enter into a prehire contract with a union under which the union will be 
treated initially as the employees’ representative for collective bargaining. I 
also recommend that in these industries the employer and the union be per- 
mitted to make a union-shop contract under which an employee, within 7 days 
after the beginning of his employment, shall become a member of the union.” 


8. The present law 


“Spec. 8. (a) It shall be an unfair labor practice for an employer— 

“(1) to interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 7; 

“(2) to dominate or interfere with the formation or administration of 
any labor organization or contribute financial or other support to it: Pro- 
vided, That subject to rules and regulations made and published by the 
Board pursuant to section 6, an employer shall not be prohibited from per- 
mitting employees to confer with him during working hours without loss of 
time or pay; 

“(3) by discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage membership in 
any labor organization: Provided, That nothing in this act, or in any other 
statute of the United States, shall preclude an employer from making an 
agreement with a labor organization (not established, maintained, or as- 
sisted by any action defined in sec. 8 (a) of this act as an unfair labor 
practice) to require as a condition of employment membership therein on 
or after the 30th day following the beginning of such employment or 
the effective date of such agreement, whichever is the later, (i) if such labor 
organization is the representative of the employees as provided in section 
9 (a), in the appropriate collective-bargaining unit covered by such agree- 
ment when made.” 





TAFT-HARTLEY ACT REVISIONS 3713 


, 


}. The Smith bill proposal 

“(e) Section 8 of such Act is amended by adding thereto the following new 
subsections : 

“(e) It shall not be an unfair labor practice under subsections (a) and (b) 
of this section for an employer primarily engaged in the construction, maritime 
or entertainment industries, or in any other industry or section of an industry in 
which the Board finds employment to be casual, intermittent, or temporary in 
nature and in which the average period of continuous employment therein with 
any single employer is less than thirty days, to make an agreement covering 
employees engaged (or who upon their employment will be engaged) in con- 
struction, maritime or entertainment work or in such casual, intermittent, or 
temporary employment with a labor organization (nct established, maintained, 
or assisted by any action defined in section 8 (a) of this Act as an unfair labor 
practice and which at the time the agreement was executed or within the pre- 
ceding twelve months has received from the Board a notice that it has complied 
with the requirements imposed by section 9 (f), (g) and (h), solely because (1) 
the majority status of such labor organization has not been established under 
the provisions of section 9 of this Act prior to the making of such agreement, 
and (2) such agreement requires, as a condition of employment, membership in 
such organization after the seventh day following the beginning of such em- 
ployment or the effective date of the agreement whichever is the later: Provided, 
That nothing herein shall set aside the final proviso to section 8 (a) (3) of this 
Act: Provided further, That agreements made pursuant to this subsection shall 
in all other respects be subject to the provisions of section 9 of this Act: Provided 
further, That agreements made pursuant to this subsection shall not constitute ¢ 
bar to petitions filed pursuant to section 9 (c) or 9 (e).” 

5. Background 

Ever since the enactment of the Taft-Hartley Act, it has been claimed that 
it was extremely difficult, if not impossible, to adapt the election and union- 
shop provisions of the law to those industries where there is no stable or 
continuing employer-employee relationship. 

Shortly after enactment of the law, Senator Taft is said to have acknowledged 
a need in the maritime industry to permit prehire contracts to meet the tradi- 
tional practices of that industry. 

On May 1, 1952, the Taft Act amendment, S. 1973, sponsored by Senator 
Humphrey, Democrat, of Minnesota, and Republican Senators Taft, of Ohio; 
Cain, of Washington; and Nixon, of California; was approved by the Senate 
Labor Committee. That amendment was designed to relieve the AFL building 
trades unions from the need of holding representation elections and to enable 
them to make contracts before the workers were hired on construction jobs 
and to make union-shop agreements under which employees will be required 
to join a union within 7 days after they were hired. 

That bill went further than the present proposal in that it would have nulli- 
fied the application of the right-to-work laws of somel4 or 15 States (as provided 
in sec. 14 (b) of the Taft-Hartley Act) as those laws applied to employees in 
the construction industry and building trades. 

The bill passed the Senate on May 12, 1952. There was no action in the 
House. 

In the committee report that accompanied S. 1973 in 1952, the proponents 
of the amendment stated that it was designed to ‘meet the realities of the 
industry.” 

The proposed relaxation apparently does meet with the approval of a large 
segment of employers in the construction industry who appeared before the 
Congress and gave testimony in its support. 

Employers in the radio and television broadcasting industry through spokes- 
men before the Congress have claimed that they can live quite comfortably 
with the union-security provisions of the law as it is now written. 

The analyst is not familiar with the position taken by other segments of the 
entertainment field nor by the maritime industry. 

6. Analyst's comments 

It is the analyst’s opinion that the proposal should not be adopted. 

Unless the Cangress is ready to permit prehire contracts by all unions and is 
Willing to shorten the period when union shops may become effective for all who 
negotiate them, it should not select a few for favored treatment. Such pref- 
erential treatment of the few can only result in pressures by others representing 
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such skills as the patternmakers, architectural draftsmen, tool and die makers, 
photoengravers, for the right to enter prehire contracts and the concommitant 
right to a reduced waiting period before the union shop may be imposed. 

With that sort of wedge driven into the union security limitations of the law, 
it won't be long before all will be clamoring for equal treatment under the 
law. 

The proposal can sow dissatisfaction among rank-and-file union members. 
As an example we would like to single out the International Brotherhood of 
Electrical Workers. Locals of that labor organization whose members are em- 
ployed in construction would have the advantage of prehire agreements: those 
whose members are engaged in manufacturing would not. 


X. CHECKOFF 

1. Gist of the proposal 

The analyst doesn’t really know. 
2. The President's recommendation 

“The authorization which an individual employee gives to his employer for the 
checkoff of the employee's union dues should be made valid until the termination 
of the collective bargaining contract, which provides for such checkoff unless 
the employee sooner revokes such authorization.” 


8. The present law 

“Sec. 302. (c) The provisions of this section shall not be applicable * * * (4) 
with respect to money deducted from the wages of employees in payment of mem- 
bership dues in a labor organization: Provided, That the employer has received 
from each employee, on whose account such deductions are made, a written 
assignment which shall not be irrevocable for a period of more than 1 year, or 
beyond the termination date of the applicable collective bargaining agreement 
which oceurs sooner, or (5) * * *.” 


5. The Smith bill proposal 


“Section 302 (c) of the Labor-Management Relations Act, 1947, is amended 
by striking out everything between ‘(4)’ and ‘(5)’ therein and inserting in lieu 
thereof the following: ‘with respect to money deducted from the wages of em- 
ployees in payment of membership dues in a labor organization: Provided, That 
the employer has received from each employee on whose account such deductions 


are made, a written assignment which shall be valid until revoked in writing, or’ 
(5) * * *” 


5. Analyst’s comments 


The analyst is a little confused about what is intended by this proposal. 

Under the present language of the law, employers and unions may enter 
checkoff agreements under which employees will make voluntary wage assign- 
ments of dues. Those assignments may be made irrevocable for a period not 
to exceed 12 months. 

Under the proposed language, employers and unions may still enter checkoff 
agreements under which employees will make voluntary wage assignments of 
dues. However, the assignments may be revoked at any time if the employee 
does so in writing, or they may run on ad infinitum (despite the fact that an 
employee is promoted from the bargaining unit, works for several years, and is 
returned to the bargaining unit) until the employee takes the positive action of 
revoking the assignment in writing. 

Until she knows just what is intended, there is no positive position that can 
be taken. 

However, the analyst would like to stress one or two important points to be 
considered. 

First, many employers, if they are to have a union shop (maintenance-of- 
union dues), are honestly of the opinion that such a condition of employment 
should be accompanied by a checkoff which may not be revoked for the life of 
the agreement. In their opinion, one complements the other to the employer's 
benefit. He is then saved from the harassment of repeated union demands that 
this worker or that one be fired for being delinquent. 

Second, the analyst believes that both the present law and the proposed 
modification might well stop with the bare statement: 

“With respect to money deducted from the wages of employees in payment of 
membership dues in a labor organization: Provided, That the employer has 
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received from each employee on whose account such deductions are made, a 
written assignment.” 

The granting or refusing of checkoff is a matter of collective bargaining. 
Any details of revocability, duration of the assignment, ete., in this analyst’s 
opinion should also be left to bargaining between the parties. Renewal of the 
checkoff provision of any agreement is entirely within the employer’s control 
and can be conditioned upon a correction of any abuses which may arise. 


XI. NATIONAL EMERGENCIES 
1. Gist of the proposal 


(a) The present provision which prohibits recommendations from factfinding 
panels set up under the 80-day antistrike injunction section of the law would be 
changed to permit recommended settlement terms; 

(b) The present provision which requires the President to reconvene the board 
of inquiry for the purpose of making a report of the parties’ positions is modified 
by reducing the time in which the board must report from 60 to 40 days; 

(ec) The present provision which requires the Attorney General to move the 
court for discharge of the injunction immediately upon certification of the “last 
offer” ballot, is amended by postponing the Attorney General's action for 20 
days in order to give the board of inquiry an opportunity to make its recom- 
mendations and the parties an opportunity to bargain with respect to those 
recommendations. 


2. The President's recommendation 


“The National Emergency provisions of the act are essential to the protection 
of the national health and safety. As the act is now written, the board of 
inquiry established to inquire into the facts of the dispute causing the emer- 
gency must report the facts to the President without recommendations. In 
order that the President may have the authority to require the board’s recom- 
mendations, I recommend that after he has received and made available to the 
public the last report of the board of inquiry (if the dispute has not then been 
settled), he be empowered to reconvene the board and direct it to make rec- 
ommendations to him for settlement of the dispute. Although the recom- 
mendations of the board would not be binding upon the parties, yet there is real 
value in obtaining the recommendations of informed and impartial men for 
the settlement of a dispute which imperils the national health and safety.” 


3. The present law 


“Sec. 206. Whenever in the opinion of the President of the United States, a 
threatened or actual strike or lock-out affecting an entire industry or a substan- 
tial part thereof engaged in trade, commerce, transportation, transmission, or 
communication among the several States or with foreign nations, or engaged in 
the production of goods for commerce, will, if permitted to occur or to continue, 
imperil the national health or safety, he may appoint a board of injury to inquire 
into the issues involved in the dispute and to make a written report to him 
within such time as he shall prescribe. Such report shall include a statement of 
the facts with respect to the dispute, including each party’s statement of its posi- 
tion but shall not contain any recommendations. The President shall file a copy 
of such report with the Service and shall make its contents available to the 
public. 

“Seo. 209. (a) Whenever a district court has issued an order under section 208 
enjoining acts or practices which imperil or threaten to imperil the national 
health or safety, it shall be the duty of the parties to the labor dispute giving rise 
to such order to make every effort to adjust and settle their differences, with the 
assistance of the Service created by this Act. Neither party shall be under any 
duty to accept, in whole or in part, any proposal of settlement made by the Service. 

“(b) Upon the issuance of such order, the President shall reconvene the board 
of inquiry which has previously reported with respect to the dispute. At the end 
of a sixty-day period (unless the dispute has been settled by that time), the board 
of inquiry shall report to the President the current position of the parties and the 
efforts which have been made for settlement, and shall include a statement by 
each party of its position and a statement of the employer's last offer of settle- 
ment. The President shall make such report available to the public. The Na- 
tional Labor Relations Board, within the succeeding fifteen days, shall take. a 
secret ballot of the employees of each employer involved in the dispute on the 
question of whether they wish to accept the final offer of settlement made by their 
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employer as stated by him and shall certify the results thereof to the Attorney 
General within five days thereafter. 

“Sec. 210. Upon the certification of the results of such ballot or upon a settle- 
ment being reached, whichever happens sooner, the Attorney General shall move 
the court to discharge the injunction, which motion shall then be granted and 
the injunction discharged. When such motion is granted, the President shall 
submit to the Congress a full and comprehensive report of the proceedings, in- 
cluding the findings of the board of inquiry and the ballot taken by the National 
Labor Relations Board, together with such recommendations as he may see fit 
to make for consideration and appropriate action.” 


i 


4. The Smith bil proposal 

“(o) Section 209 (b) of title IL of the Labor-Management Relations Act, 1947, 
is amended by striking out the words ‘60-day period’ and in lieu thereof inserting 
the words ‘40-day period.’ 

“(p) Section 209 of title II of the Labor-Management Relations Act, 1947, 
is amended by adding thereto the following new subsection (c) : 

“*(e) Upon the certification of the results of such ballot the President, unless 
the dispute has been settled, shall have authority to reconvene the board of 
inquiry which has previously reported with respect to the dispute and direct 
such board to make recommendations for the settlement of the dispute, but neither 
party to the dispute shall be under any duty to accept, in whole or in part, any 
recommendations for settlement made by such board of inquiry.’ 

““(q) Section 210 of title II of the Labor-Management Relations Act, 1947, 
is amended by inserting after the word ‘Upon’ where it first appears, the words 
‘the 20th day following.’ ” 


5. Analyst’s comments 


The analyst is not in accord with this proposal. She would like to reiterate 
her position that all such boards are meddlesome intrusions into collective 
bargaining. 

Recommendations by panels, like decisions of arbitrators in new contract sit- 
uations, are substitutes for collective bargaining. 

While the proposed modification of the “national emergencies” section of the 
law ends with the statement that “neither party to the dispute shall be under 
any duty to accept, in whole or in part, any recommendations for settlement made 
by such board of inquiry,’ we know that the statement isn’t one of fact but one 
of hope. 

Once a panel of upstanding. public-spirited, and honest citizens brings in a 
recommendation in any labor dispute, the weight of public thinking swings 
behind that recommendation and acts as a form of compulsion on the parties to 
the dispute to accept the recommendation in toto; not to use it as a point of 
departure in bargaining, but as a package to be adopted in its entirety. The 
public reaction is that the men who served on the panel had nothing to gaim or 
lose themselves by their recommendation and so it must be the only proper 
solution of the dispute. The public does not inquire into the facts: it doesn’t 
ask whether the members of the panel were particularly qualified in the par- 
ticular industry: it doesn’t ask if there were other possible solutions that were 
equally adaptable to the situation. It merely skims the headlines and having 
read moves on to something more entertaining, making a mental note meanwhile 
that whichever party refuses the panel’s recommendation is a “so-and-so” who 
is toying with the national security or well-being. 


XII. STATES RIGHTS 

1. Gist of the proposal 

The several States and Territories would be empowered to deal with emer- 
gencies brought about by labor disputes which endanger the health or safety of 
their citizens. 
2. The President’s recommendation 

“The act should make clear that the several States and Territories, when con- 
fronted with emergencies endangering the health or safety of their citizens, are 
not, through any conflict with the Federal law, actual or implied, deprived of 
the right to deal with such emergencies. The need for clarification of jurisdic- 
tion between the Federal and the State and Territorial governments in the labor- 
management field has lately been emphasized by the broad implications of the 
most recent decision of the Supreme Court dealing with this subject. The 
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Department and agency heads concerned are, at my request, presently examining 
the various areas in which conflicts of jurisdiction occur. When such examina- 
tion is completed, I shall make my recommendations to the Congress for corrective 
legislation.” 


3. The present law 

The only reference to “States’ rights” in the present law is contained in sec- 
tion 14 (b): 

“(b) Nothing in this Act shall be construed as authorizing the execution or 
application of agreements requiring membership in a labor organization as a 
condition of employment in any State or Territory in which such execution or 
application is prohibited by State or Territorial law.” 

}. The Smith bill preposal 

“(n) Section 14 of such Act is amended by adding thereto a new subsection 
‘(ce)’ as follows: 

*“ *(c) Nothing in this Act shall be construed to nullify the power of any State 
or Territory to protect the health or safety of the people of such State or Terri- 
tory during emergencies resulting from labor disputes.’ ” 


5. Background 

What is intended by the proposal isn’t too clear. Some have to read into 
the proposal an intention to restore to the States the power to regulate strikes 
in public utilities. 

Prior to 1951, several States (Wisconsin, New Jersey, Pennsylvania, and Vir- 
ginia) had attempted to minimize the effects of disputes in public utilities by 
passing laws which substituted certain procedures terminating in compulsory 
arbitration for the strike and boycott. On February 2 , 1951, the Supreme Court 
struck a death blow at these State laws in the cases of Amalgamated Association 
of Stree, Electric Railway and Motor Coach Employees of America, Division 998, 
et al. v. Wisconsin Employment Relations Board and United Gas, Coke and Chem- 
ical Workers of American, CIO, et al. v. Wisconsin Employment Relations Board 
(Nos. 329 and 438) when it stated that “Congress has closed to State regulation 
the field of peaceful strikes in industries affecting commerce.” “And where, as 
here, the State seeks to deny entirely a federally guaranteed right which Con- 
gress itself restricted only to a limited extent in case of national emergencies, 
however serious, it is manifest that the State legislation is in conflict with 
Federal law.” 

The Court based its decision squarely on a quotation of Senator Taft as to 
the reasoning behind the congressional rejection of any provisions in the Taft- 
Hartley Act which were similar to those in the Wisconsin law. That quotation 
reads: 

“It is suggested that we might do so in the case of public utilities; and I sup- 
pose the argument is stronger there, because we fix the rates of public utilities, 
and we might, I suppose, fix the wages of public utility workers. Yet we have 
hesitated to embark even on that course, because if we once begin a process of 
the Government fixing wages, it must end in more and more wage fixing and 
finally Government price fixing. It may be a popular thing to do. Today people 
seem to think that all that it is necessary to do is to forbid strikes, fix wages, 
and compel men to continue working, without consideration of the human and 
constitutional problems involved in that process. 

“If we begin with public utilities, it will be said that coal and steel are just 
as important as public utilities. I do not know where we could draw the line. 
So far as the bill is concerned, we have proceeded on the theory that there is a 
right to strike and that labor peace must be based on free collective bargaining. 
We have done nothing to outlaw strikes for basic wages, hours, and working 
conditions after proper opportunity for mediation. 

“We did not feel that we should put into the law, as a part of the collective 
bargaining machinery, an ultimate resort to compulsory arbitration, or to seizure, 
or to any other action. We feel that it would interfere with the whole process 
of collective bargaining. If such a remedy is available as a routine remedy, 
there will always be pressure to resort to it by whichever party thinks it will 
receive better treatment through such a process than it would receive in collec- 
tive bargaining, and it will back out of coMective bargaining. It will not make 
a bona fide attempt to settle if it thinks it will receive a better deal under the 
final arbitration which may be provided.” 


* Italics supplied. 





3718 TAFT-HARTLEY ACT REVISIONS 


The Supreme Court decision in the Wisconsin case has been accompanied by 
others which have whittled to practically nothing the power of the States to 
deal with strikes and picketing at those plants within the jurisdiction of the 
National Labor Relations Board.’ The latest decision of the Court on this point 
was handed down on December 14, 1953, in the case of Garner et al., trading as 
Central Storage and Transfer Company v. Teamsters, Chauffeurs and Helpers 
Local Union No. 776 (AFL), et al. (No. 56). In this most recent case, the 
Court ruled that the Pennsylvania State court does not have jurisdiction to 
issue an injunction restraining peaceful picketing for purposes which are wun- 
lawful under the State Labor Relations Act and the Federal Labor-Management 
Relations Act since the National Labor Relations Board has jurisdiction of the 
matter. 


6. Analyst’s comments 

The proposed addition can be interpreted to mean whatever the reader wants 
it to mean 

It can be construed as an intent to restore to the States their power to deal with 
labor disputes in public utilities or other industries where the health or safety 
of their citizens are concerned. 

On the other hand, it can be construed as nothing more than an acknowledge- 
ment (or restatement) of the police powers reserved to the States to deal with 
labor disputes when they get out of hand (mass picketing, obstructing streets or 
highways, picketing homes, etc.). The Supreme Court has always carefully 
pointed out in its decisions that those police powers continue to be reserved to 
the States. 

The language employed in the proposal is almost too simple. It raises new 
questions in a field that is already plagued by too many that are unanswered. 

If the proposal is intended as a step toward returning to the States some degree 
of control over emergencies resulting from labor disputes, will it be left to each 
State to determine what constitutes an emergency? Will each State be free to 
determine those industries within its borders which it believes should be regu- 
lated at State level? May each State choose the remedy it deems necessary to 
cope with the emergencies brought about by labor disputes? 

How will labor disputes in a multiplant, multistate company be handled, 
for example, if the company belongs to an industry which is subject to a State 
law requiring compulsory arbitration as in Pennsylvania but subject to Federal 
regulation in New York and to a third procedure in another State? 

Incidentally, can we consistently oppose compulsion at the national level 
whether by arbitration or panel recommendation in emergency situations which 
affect the safety or health of the Nation as a whole but insist that the States 
be free to substitute such compulsion for the right to srike or boycot in emergency 
situations which affect State safety and health? 

Does the proposal intend that the States be given exclusive jurisdiction over 
labor disputes to which each State individually finds it applicable; or would 
there be concurrent jurisdiction? If the latter is intended would the National 
Labor Relations Board be bound by the determinations of the State authority? 

It is the analyst’s opinion that the proposed addition to the law is too vague. 
It doesn’t come to grips with the real question of preemption of the field of 
labor relations by the Federal Government. 

The analyst believes that the proposal could well be placed on the table until 
the study which was referred to by the President in his recommendation is 
completed. Then the entire matter of Federal-State regulation of labor-manage- 
ment relations could be eXamined in proper perspective. The desirability and 
feasibility of withdrawal by the Federal Government from the entire field of 
labor relations or from certain areas which lend themselves to local regulation 
could be probed. Legislation could be drafted which would be clear-cut in its 
definitions and jurisdictional limitations. The Federal Government and the 
States would then have marked out separate and distinct areas of operation. 


(Thereupon, at 12 p. m., Tuesday, February 9, 1954, the hearing 
adjourned subject to the call of the chairman.) 


> Algoma Plywood Co. v. Wisconsin Bqard (236 U. S. 301, 212): Bethlehem Steel Ca. v. 
New York Board (320 U. 8. 767, 773; Hill v. Florida ex rel. Watson (325 U. 8S. 538, 539). 








